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Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

“Density Patents” IPR Proceedings

• IPR2024-00639: U.S. Patent No. 11,375,768 (768)

• IPR2024-00640: U.S. Patent No. 11,510,456 (456)
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Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

“Density Patents” Alleged Unpatentability Grounds

• IPR2024-00639: U.S. Patent No. 11,375,768 (768)
• Ground 1: 103 based on Umezawa (claims 1-5, 8)
• Ground 2: 103 based on Umezawa in view of Gallas (claims 1-5, 8)
• Ground 3: 103 based on Norton [and Giese/Matthews/AAPA]  (claims 1-5, 8)
• Ground 4: 103 based on Won in view of Norton (claims 1-5, 8)
• Ground 5: 103 based on Won in view of Talarico ’911 (claims 1-5, 8)
• Ground 6: 103 based on Won in view of Talarico ’911/Gallas (claims 1-5, 8)

• IPR2024-00640: U.S. Patent No. 11,510,456 (456)
• Ground 1: 103 based on Won (claims 10, 11, 15, 17)
• Ground 2: 103 based on Won in view of Norton (claims 1-5, 7, 9, 12-14)
• Ground 3: 103 based on  Won in view of Talarico ’911 (claims 1-5, 7, 9, 12-14)
• Ground 4: 103 based on Umezawa (claims 1-5, 7, 9-15, 17)
• Ground 5: 103 based on Norton [and Giese] (claims 1-5, 7, 9-15, 17)
• Ground 6: 103 based on Talarico ’911 (claims 1-5, 7, 9-15, 17)
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Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Density Patents Primary Prior Art References

• Umezawa (EX1006): U.S. Publication No. 2007/0107258

• Norton (EX1007): U.S. Patent No. 7,464,428

• Won (EX1005): U.S. Patent No. 6,158,151

• Talarico (EX1008) ’911: U.S. Pat. No. 4,642,911*

4

Won is the only primary reference not previously before the 
Patent Office. 

*Primary reference only in IPR2024-00640  



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

’768 Patent

5

IPR2024-00639

Title: Adjustable athletic positioning 
apparatus and applications thereof

Assignee: Athalonz, LLC

Priority Date: March 8, 2011

Petitioned Claims: 1-5, 8

IPR2024-00639: EX1001



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

’768 Patent: Claim 1

An athletic shoe comprises:

an upper section; and

a sole section coupled to the upper section, wherein the sole section includes:

a heel platform having a first height that is substantially uniform around a perimeter of the heel platform, 
wherein the heel platform is constructed of a first material having a first compression factor; and

a forefoot platform juxtaposed to the heel platform, wherein the forefoot platform is constructed of a 
second material having a gradient compression factor, wherein when the athletic shoe is worn by an athlete 
and weight of the athlete is applied to the athletic shoe, the second material compresses to a first level 
near an outer edge of the sole section and the second material compresses to a second level near an inner 
edge of the sole section, wherein the second level of compression is greater than the first level of 
compression, wherein the forefoot platform, at the outer edge, has a first thickness at a position proximal 
to the heel platform and a second thickness at a toe portion, wherein the first thickness is greater than the 
second thickness.

6

IPR2024-00639: EX1001, claim 1



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

’768 Patent: Claim 1

An athletic shoe comprises:

an upper section; and

a sole section coupled to the upper section, wherein the sole section includes:

a heel platform having a first height that is substantially uniform around a perimeter of the heel platform, 
wherein the heel platform is constructed of a first material having a first compression factor; and

a forefoot platform juxtaposed to the heel platform, wherein the forefoot platform is constructed of a 
second material having a gradient compression factor, wherein when the athletic shoe is worn by an 
athlete and weight of the athlete is applied to the athletic shoe, the second material compresses to a first 
level near an outer edge of the sole section and the second material compresses to a second level near an 
inner edge of the sole section, wherein the second level of compression is greater than the first level of 
compression, wherein the forefoot platform, at the outer edge, has a first thickness at a position proximal 
to the heel platform and a second thickness at a toe portion, wherein the first thickness is greater than 
the second thickness.
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IPR2024-00639: EX1001, claim 1



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

’768 Patent: Claim 5

The athletic shoe of claim 1, wherein the second material 
comprises:
a plurality of materials configured to provide a shape of the 
forefoot platform and to provide the gradient compression factor, 
wherein a first material of the plurality of materials is one of a 
foam, a soft rubber, memory foam, a housing that holds a liquid, 
and a material that compresses under pressure and substantially 
returns to its uncompressed shape when the pressure is removed.
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IPR2024-00639: EX1001, claim 5



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

’456 Patent

9

IPR2024-00640

Title: Adjustable athletic positioning 
apparatus and applications thereof

Assignee: Athalonz, LLC

Priority Date: March 8, 2011

Petitioned Claims: 1–5, 7, 9–15, and 17 

IPR2024-00640: EX1001



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

’456 Patent: Claim 1

An athletic shoe comprises:

an upper section; and

a sole section coupled to the upper section, wherein the sole section includes:

a heel platform having a first height that is substantial uniform from an inner edge of the sole 
section to an outer edge of the sole section, wherein the heel platform is constructed of a 
first material; and

a forefoot platform juxtaposed to the heel platform, wherein the forefoot platform is 
constructed of a second material having a gradient compression factor, wherein, when the 
athletic shoe is worn by an athlete and weight of the athlete is applied to the athlete shoe, 
the second material compresses to a first level near an outer edge of the sole section and 
the second material compresses to a second level near an inner edge of the sole section, 
wherein the second level of compression is greater than the first level of compression.
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IPR2024-00640: EX1001, claim 1



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

’456 Patent: Claim 5

The athletic shoe of claim 1, wherein the second material 
comprises:
a plurality of materials configured to provide a shape of the 
forefoot platform and to provide the gradient compression 
factor.
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IPR2024-00640: EX1001, claim 5



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE 12

CLAIM CONSTRUCTION



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE 13

“first material”/ “second material”



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Totality of Petition’s Support for “Same Material” Construction

14

IPR2024-00639: Paper 1, 25 n.1; Paper 12, 16-18 
IPR2024-00640: Paper 1, 27 n.1 (almost identical); Paper 12, 17-19 



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Board Correctly Recognized That Two Separately Claimed Materials 
Must Be Different

15

IPR2024-00639: Paper 8, 12-13; Paper 12, 15-19 
IPR2024-00640: Paper 8, 7-8, Paper 12, 16-21



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Plain Language of Claims Shows Materials Must be Different

An athletic shoe comprises:

an upper section; and

a sole section coupled to the upper section, wherein the sole section includes:

a heel platform having a first height that is substantially uniform around a perimeter of the heel platform, 
wherein the heel platform is constructed of a first material having a first compression factor; and

a forefoot platform juxtaposed to the heel platform, wherein the forefoot platform is constructed of a 
second material having a gradient compression factor, wherein when the athletic shoe is worn by an 
athlete and weight of the athlete is applied to the athletic shoe, the second material compresses to a first 
level near an outer edge of the sole section and the second material compresses to a second level near an 
inner edge of the sole section, wherein the second level of compression is greater than the first level of 
compression, wherein the forefoot platform, at the outer edge, has a first thickness at a position proximal 
to the heel platform and a second thickness at a toe portion, wherein the first thickness is greater than the 
second thickness.
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IPR2024-00639: Paper 12, 15-16; Paper 26, 6-7 
IPR2024-00640: Paper 12, 16-17; Paper 25, 10-11



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Petitioner’s New Reply Evidence is Improper

17

Patent Trial and Appeal Board Consolidated Trial Practice Guide (“CTPG”) at 44
IPR2024-00639: Paper 12, 18-19 
IPR2024-00640: Paper 12, 19-21



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Petitioner’s New Reply Evidence is Improper

18

CTPG at 73
IPR2024-00639: Paper 26, 2 
IPR2024-00640: Paper 25, 6



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Federal Circuit: Petitioners Must “Make Their Case” in the Petition

19

Intelligent Bio-Systems, Inc. v. Illumina Cambridge Ltd., 821 F.3d 1359, 1367 (Fed. Cir. 2016) 
IPR2024-00639: Paper 12, 20-23
IPR2024-00640: Paper 12, 22-24

“It is of the utmost importance that petitioners in the IPR proceedings 
adhere to the requirement that the initial petition identify ‘with 
particularity’ the ‘evidence that supports the grounds for the challenge 
to each claim.’ 35 U.S.C. § 312(a)(3).”

*************************
“Unlike district court litigation—where parties have greater freedom to 
revise and develop their arguments over time and in response to newly 
discovered material—the expedited nature of IPRs bring with it an 
obligation for petitioners to make their case in their petition to institute. 
While the Board's requirements are strict ones, they are requirements of 
which petitioners are aware when they seek to institute an IPR.”

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=35USCAS312&originatingDoc=I83772fa6161c11e6b4bafa136b480ad2&refType=RB&originationContext=document&transitionType=DocumentItem&ppcid=64ad11d3a6b9497eb63e77a2a867e474&contextData=(sc.UserEnteredCitation)#co_pp_28cc0000ccca6


Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Petitioner’s New Claim Differentiation Argument Off Base

20

IPR2024-00639: Paper 26, 5-6 
IPR2024-00640: Paper 25, 9-10

• First and second materials still different—second material has “gradient 
compression factor” 

• Does not address ratio of materials, relative composition 



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Petitioner’s Specification Cites Provide No Support for Same Material 
Construction

21

IPR2024-00639: EX1001, 17:48-62; Paper 26, 6 
IPR2024-00640: EX1001, 17:40-54; Paper 25, 10



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Petitioner’s Specification Cites Provide No Support for Same Material 
Construction

22

IPR2024-00639: EX1001, Fig. 93, 27:50-59; Paper 26, 6 
IPR2024-00640: EX1001, Fig. 93, 27:47-56; Paper 25, 11



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Petitioner’s Contentions Argument Hinges on Altered Evidence

23

Exhibit 1026 Reality

IPR2024-00639: Paper 32, 5
IPR2024-00640: Paper 35, 5



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Petitioner’s Contentions Argument Relies on Distorting Testimony

24

IPR2024-00639: Paper 26, 7-8
IPR2024-00640: Paper 25 , 11-12



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE 25

Petitioner’s New Merits 
Arguments Should Be Stricken



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Petition Contains No Arguments Under Correct Construction of First 
Material/Second Material

 Global defect that provides independent basis for rejecting 
virtually all unpatentability grounds in 639/640 IPRs

 Petitioner concedes that Petition does not include 
unpatentability arguments under Patent Owner’s construction.

 Petitioner was aware of construction at Petition filing and 
chose not to address it

 Board should not permit Petitioner to effectively amend 
Petition in its Reply.

26

IPR2024-00639: Paper 12, 20-25; Paper 20, 1-2 
IPR2024-00640: Paper 12, 21-27; Paper 19, 1-2



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Petitioner’s New Merits Arguments in Reply Improper

27

CTPG at 73
IPR2024-00639: Paper 26, 2 
IPR2024-00640: Paper 25, 6



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Federal Circuit: Petitioner Must Identify Unpatentability Theories in 
Petition

28

“It is of the utmost importance that petitioners in the IPR proceedings 
adhere to the requirement that the initial petition identify ‘with 
particularity’ the ‘evidence that supports the grounds for the challenge 
to each claim.’ 35 U.S.C. § 312(a)(3).”

*************************
“Unlike district court litigation—where parties have greater freedom to 
revise and develop their arguments over time and in response to newly 
discovered material—the expedited nature of IPRs bring with it an 
obligation for petitioners to make their case in their petition to institute. 
While the Board's requirements are strict ones, they are requirements of 
which petitioners are aware when they seek to institute an IPR.”

Intelligent Bio-Systems, Inc. v. Illumina Cambridge Ltd., 821 F.3d 1359, 1367 (Fed. Cir. 2016) 
IPR2024-00639: Paper 12, 20-23
IPR2024-00640: Paper 12, 22-24

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=35USCAS312&originatingDoc=I83772fa6161c11e6b4bafa136b480ad2&refType=RB&originationContext=document&transitionType=DocumentItem&ppcid=64ad11d3a6b9497eb63e77a2a867e474&contextData=(sc.UserEnteredCitation)#co_pp_28cc0000ccca6


Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Petitioner Admits That Its Reply Arguments Are New and Not in 
Petition

29

IPR2024-00639: Paper 20, 1-2; Paper 26, 4
IPR2024-00640: Paper 19, 1-2; Paper 25, 8 



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Axonics Distinguishable

30

Axonics, Inc. v. Medtronic, Inc., 75 F.4th 1374, 1384 (Fed. Cir. 2023)
IPR2024-00639: Paper 26, 4-5 
IPR2024-00640: Paper 25, 8-9

“We hold that where a patent owner in an IPR first proposes a claim 
construction in a patent owner response, a petitioner must be given 
the opportunity in its reply to argue and present evidence of 
anticipation or obviousness under the new construction, at least where 
it relies on the same embodiments for each invalidity ground as were 
relied on in the petition.”



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Athalonz First Proposed Construction in POPR

31

IPR2024-00639: Paper 6, 20
IPR2024-00640: Paper 6, 16 



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Petitioner Contemplated Construction in Petition 

32

IPR2024-00639: Paper 1, 25 n.1; Paper 12, 16-18 
IPR2024-00640: Paper 1, 27 n.1 (almost identical); Paper 12, 17-19 



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE 33

Mr. Delgatty’s Flawed 
Conventional Shoe Opinions



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Mr. Delgatty’s Flawed “Conventional” Shoe Opinions Doom All 
Grounds

 Mr. Delgatty’s opinions regarding purportedly  
“conventional” shoes essential to all grounds.

 Without them, Petitioner has no basis for “finding” missing 
heel and forefoot dimension limitations in prior art. 

 Mr. Delgatty’s opinions are internally incoherent, lacking in 
rigor, and contradicted by his own deposition testimony.

34

IPR2024-00639: Paper 12, 25-32; Paper 26, 11-13  
IPR2024-00640: Paper 12, 27-32; Paper 25, 15-17



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Mr. Delgatty’s Flawed Original Declaration

Measurements of “conventional” shoe dimensions

Pictures of the inside of “conventional” shoes

Other evidence of interior structure of “conventional” shoes

Scientific Rigor

35

IPR2024-00639: Paper 12, 25-32  
IPR2024-00640: Paper 12, 27-32



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Mr. Delgatty’s Flawed Reply Declaration

Measurements of cutaway dimensions

Camera angles for cutaway pictures

Pictures of all cutaway faces

Scientific Rigor

36

IPR2024-00639: Paper 26, 11-13  
IPR2024-00640: Paper 25, 15-17



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

“Conventional” Golf Shoe Doesn’t Have Purportedly Conventional 
Feature

37

IPR2024-00639: Paper 12, 29; EX1002, ¶67 (annotated); EX2008 ¶172 



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Mr. Delgatty Admits Forefoot Thicknesses Are “Similar” in 
Conventional Golf Shoe He Relied Upon

38

IPR2024-00639: Paper 26, 12-13; EX2022, 28:8-29:7
IPR2024-00640: Paper 25, 16-17; EX2022, 28:8-29:7



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Mr. Delgatty Testified That Shoe Exteriors Have “No Bearing” on 
Interior

39

IPR2024-00639: Paper 12, 27; EX2010, 37:3-13
IPR2024-00640: Paper 12, 29; EX2011, 37:3-13



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Yet Mr. Delgatty’s Original Opinions Hinge on Images of Shoe Exteriors

40

IPR2024-00639: Paper 12, 27-28; EX1002, ¶¶63-65, 67
IPR2024-00640: Paper 12, 28-29; EX1002, ¶¶55-57



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

New Shoe Cutaway Pictures Improper and Add Nothing of Substance

41

IPR2024-00639: EX1022, 5, 10; Paper 26, 11-13
IPR2024-00640: EX1022, 4, 6 (similar) Paper 25, 15-17



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Mr. Delgatty Relied on Shoe Exteriors in His Unpatentability Opinions 

42

IPR2024-00639: Paper 12, 44; EX2008, ¶204;  EX1002, ¶74



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE 43

Petitioner’s Umezawa-Based 
Grounds

IPR2024-00639: Grounds 1 & 2
IPR2024-00640: Ground 4



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Umezawa Missing Multiple Key Limitations

Forefoot platform with “gradient compression factor”

More compressible “near” or “proximal” to inner edge than outer edge

Heel and forefoot platforms with claimed dimensional features

44

IPR2024-00639: Paper 12, 33-45; Paper 26, 13-19 
IPR2024-00640: Paper 12, 44-54; Paper 25, 22-26



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Umezawa: Overview

45

IPR2024-00639: EX1006
IPR2024-00640: EX1006



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Umezawa: Less Compressible “High Elastic” Surrounds “Low 
Elastic”

46

IPR2024-00639: EX1006 Fig 3 (annotated); Paper 6, 11-12; Paper 12, 7; EX2008 ¶115
IPR2024-00640: EX1006 Fig 3 (annotated); Paper 6, 8; ; Paper 12, 8; EX2009 ¶114 

 



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Umezawa: Less Compressible “High Elastic” Surrounds “Low 
Elastic”

47

IPR2024-00639: EX1006 ¶0037(annotated); Paper 12, 7-8; EX2008 ¶116
IPR2024-00640: EX1006 ¶0037(annotated); Paper 12, 8-9; EX2009 ¶115 

 



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Umezawa: Fundamentally Different Configuration from Patents

48

IPR2024-00639: EX1001, Fig. 93; Paper 1, 17; Paper 12, 4
IPR2024-00640: EX1001, Fig. 93; Paper 1, 14-15; Paper 12, 4  



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Umezawa: Less Compressible “High Elastic” Surrounds “Low 
Elastic”

49

IPR2024-00639: EX1006 Figs 2-5 (combined and annotated); Paper 12, 7; EX2008 ¶114
IPR2024-00640: EX1006 Figs 2-5 (combined and annotated); Paper 12, 8; EX2009 ¶114 

 



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Umezawa: Forefoot Compressibility Profile

50
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Inner Edge Outer Edge 
IPR2024-00639: Paper 12, 38; EX2008 ¶189

IPR2024-00640: Paper 12, 50-51; EX2009 ¶222
 



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Umezawa: “High Elastic Part” is Substantial

51

IPR2024-00639: EX1006 ¶0049; Paper 12, 35-36; EX2008 ¶¶ 118, 184
IPR2024-00640: EX1006 ¶0049; Paper 12, 46-48; Paper 25, 22-23; EX2009 ¶¶ 117, 218 



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Umezawa: Inner High Elastic Part 26 Supports Foot and Key to 
Invention

52

IPR2024-00639: EX1006 ¶0039; Paper 12, 36-38; EX2008 ¶185
IPR2024-00640: EX1006 ¶0039; Paper 12, 48-50; EX2009 ¶219 

 



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Umezawa: Inner High Elastic Part 26 Supports Foot and Key to 
Invention

53

IPR2024-00639: EX1006 Fig. 4(annotated); Paper 12, 36-38; EX2008 ¶¶ 187-189
IPR2024-00640: EX1006 Fig. 4(annotated); Paper 12, 48-50; EX2009 ¶¶ 221-223 



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Umezawa: No Possible “Gradient Compression Factor” Under Petitioner’s 
Construction 

54

IPR2024-00639: Paper 1, 18; Paper 12, 33-39; Paper 26, 13-16
IPR2024-00640: Paper 1, 15; Paper 12, 44-51; Paper 25, 22-25



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Board’s Adoption of Petitioner’s Construction

55

IPR2024-00639: Paper 8, 11 
IPR2024-00640: Paper 8, 6



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Petitioner Improperly Attempts to Amend Its Own Construction

56

IPR2024-00639: Paper 15, 9 n.5; Paper 26, 15
IPR2024-00640: Paper 15, 16 n.7: Paper 25, 23-24



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Petitioner’s Own Citations Show Gradient Extends to Edge

57

IPR2024-00639: Paper 1, 17 (emphasis in original), Ex. 1001, 27:47-67, Fig.93; Paper 12, 4
IPR2024-00640: Paper 1, 14-15 (emphasis in original); Ex. 1001, 27:47-67, Fig.93; Paper 12, 4  



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Umezawa: No disclosure of claimed heel platform

58

IPR2024-00639: Paper 12, 39-40; EX2008 ¶¶191-196
IPR2024-00640: Paper 12, 51-52; EX2009 ¶¶224-228 



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Umezawa: No disclosure of claimed forefoot thicker proximal to 
heel

59

IPR2024-00639: Paper 12, 44-45; EX2008 ¶¶203-204



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Umezawa: Petitioner Improperly Relies on Exterior Sidewall

60

IPR2024-00639: Paper 12, 44; EX2008, ¶204;  EX1002, ¶74



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Umezawa: Mere reference to “known” insoles and outsoles provides 
no basis for reading limitations into reference

61

IPR2024-00639: Paper 12, 40-41, 44; EX2008 ¶¶205-206
IPR2024-00640: Paper 12, 51-53; EX2009 ¶229 



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Umezawa/Gallas: Gallas’ Heel Plainly Not Substantially Uniform in 
Height

62

IPR2024-00639: Paper 12, 41-43; Paper 26, 18; EX2008 ¶¶199-201



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE 63

Petitioner’s Norton-Based 
Grounds

IPR2024-00639: Ground 3
IPR2024-00640: Ground 5



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Norton Missing Multiple Key Limitations

Teaching or suggestion of using more than one material for heel and 
forefoot

Teaching or suggestion of using more than one material for forefoot (claim 
5)

Heel and forefoot platforms with claimed dimensional features

64

IPR2024-00639: Paper 12, 45-55; Paper 26, 19-21
IPR2024-00640: Paper 12, 54-62; Paper 25, 26-28



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Norton: Overview

65

IPR2024-00639: EX1007
IPR2024-00640: EX1007



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Norton: Cited During Prosecution of Both Challenged Patents

66

IPR2024-00639: EX1007
IPR2024-00640: EX1007; Paper 1, 18.



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Norton: Prior Art Problem to be Solved

67

IPR2024-00639: EX1007, 1:14:32; Paper 1, 10;  EX2008, ¶¶119-120   
IPR2024-00640: EX1007, 1:14-32; Paper 1, 9; EX2009, ¶¶118-119  



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Norton: Prior Art Problem to be Solved

68

IPR2024-00639: EX1007, 1:47-48; 1:63-67; Paper 12, 50-51;  EX2008, ¶222  
IPR2024-00640: EX1007, 1:47-48; 1:63-67; Paper 12, 60-61; EX2009, ¶242 

*******************
Giese



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Norton: Prior Art Problem to be Solved

69

IPR2024-00639: EX1007, 1:47-48; 2:20-30; Paper 1, 48-49; Paper 12, 10, 54; EX2008, ¶121   
IPR2024-00640: EX1007, 1:47-48; 2:20-30; Paper 1, 10-11, 28; Paper 12, 10, 61; EX2009, ¶261 

******************* Talarico 911



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Norton: Direct Criticism of Prior Art Multi-Material Method 

70

IPR2024-00639: EX1007, 2:54-67; Paper 1, 48-49; Paper 12, 46; EX2008, ¶227   
IPR2024-00640: EX1007, 1:47-48; 2:54-67; Paper 1, 10-11, 28; Paper 12, 61; EX2009, ¶261 

 



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Norton: Proposes Single-Material Design

71

IPR2024-00639: EX1007, 3:3-24; Paper 1, 48-49; Paper 12, 10, 46, 54; EX2008, ¶121   
IPR2024-00640: EX1007, 1:47-48; 3:3-24; Paper 1, 28; Paper 12, 10, 41; EX2009, ¶120 



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Norton: Focused on Manufacturing Method

72

IPR2024-00639: EX1007, Figs. 3A-4B (annotated); EX2008 ¶122 
IPR2024-00640: EX1007, Figs. 3A-4B (annotated); EX2009 ¶121 



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Petitioner: Norton Directed to “Sole” That Provides Density 
Variation “Using Only a Single Material”

73

IPR2024-00639: Paper 1, 10; Paper 12, 45-46  
IPR2024-00640: Paper 1, 10; Paper 12, 54-55 



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Petitioner: “Norton teaches a single-material sole”

74

IPR2024-00639: Paper 1, 48-49; Paper 12, 45-46  
IPR2024-00640: Paper 1, 28-29; Paper 12, 41-42 



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Also Petitioner: It Would Have Been Obvious to Implement Norton in 
Precisely the Manner Norton Criticizes

75

IPR2024-00639: Paper 1, 47; Paper 12, 53-54  
IPR2024-00640: Paper 1, 62; Paper 12, 41



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Pronation/Supination Affects Entire Foot

76

IPR2024-00639: EX2008 ¶119; Paper 12, 53-54  
IPR2024-00640: EX2009 ¶118; Paper 12, 10



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Norton: Depictions of Heel and Forefoot Platform

77

This space intentionally left blank.

IPR2024-00639: Paper 12, 48-53
IPR2024-00640: Paper 12, 58-62 



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Norton: Petitioner’s Backup Theories for Heel/Forefoot 
Dimensional Limitations Plagued with Legal/Factual Defects 

78

• No disclosure of claim limitations in backup references
• Improper reliance on AAPA
• De facto inherency theory
• No proper obviousness analysis
• All theories ultimately hinge on Mr. Delgatty’s failed effort to 

show that claimed features were “conventional”

IPR2024-00639: Paper 12, 48-53
IPR2024-00640: Paper 12, 58-62 



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE 79

Petitioner’s Won-Based 
Grounds

IPR2024-00639: Grounds 4-6
IPR2024-00640: Grounds 1-3



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Won Missing Multiple Key Limitations

Forefoot platform constructed of second material with “gradient 
compression factor”

Motivation to import this limitation from Norton or Talarico

Likelihood of success in such a combination

Heel and forefoot platforms with claimed dimensional features

80

IPR2024-00639: Paper 12, 55-66; Paper 26, 21-25 
IPR2024-00640: Paper 12, 32-44; Paper 25, 17-22



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Won: Overview

81

IPR2024-00639: EX1005
IPR2024-00640: EX1005



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Won: Focused on Heel Tilt

82

IPR2024-00639: EX1005, 2:36-53; EX2008 ¶¶130-136 
IPR2024-00640: EX1005, 2:36-53; EX2009 ¶¶129-135



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Won: Focused on Heel Tilt

83

IPR2024-00639: EX1005, Figs. 2-4; EX2008 ¶¶130-136 
IPR2024-00640: EX1005, Figs. 2-4; EX2009 ¶¶129-135



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Won: Isolated Fig. 5 Embodiment

84

IPR2024-00639: EX1005, 4:46-58 Figs. 5; Paper 12, 55-57; EX2008 ¶¶139-145, 250, 252 
IPR2024-00640: EX1005, 4:46-58 Figs. 5; Paper 12, 32-35;  EX2009 ¶¶ 139-144, 173-174, 179



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Won: Isolated Fig. 5 Embodiment

85

IPR2024-00639: Paper 12, 55-57; EX2008 ¶¶141-142
IPR2024-00640: Paper 12, 32-35; EX2009 ¶¶140-141



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Won: No Discussion of Compression as Mechanism for Tilt

86

IPR2024-00639: EX1005, 4:46-58, Fig. 5; Paper 12, 57; Paper 26, 21-22; EX2008, ¶140 
IPR2024-00640: EX1005, 4:46-58, Fig. 5; Paper 12, 34; Paper 25, 17-18; EX2009, ¶139 



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Won: “Downward” Means Toward The Ground

87

IPR2024-00639: EX1005, 3:53-59; Fig. 4; Paper 12, 10-11 
IPR2024-00640: EX1005, 3:53-59; Fig. 4; Paper 25, 17-18



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Definition of “Surface”

88

IPR2024-00639: EX2014; Paper 12, 57; EX2008, ¶250 
IPR2024-00640: EX2015, Paper 12, 34; EX2009, ¶174 



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

• Norton teaches single-material design, as Petitioner itself 
touted

• Norton directed to fundamentally different problem/sports
• Petitioner never explains how modification would be 

implemented
• Petitioner never engages with spikes, Won’s mechanism for 

generating tilt

Won/Norton: No Motivation to Combine/Reasonable Expectation 
of Success

89

IPR2024-00639: Paper 12, 55-65; Paper 26, 21-25; EX2008, ¶¶ 119, 249-259 
IPR2024-00640: Paper 12, 37-42; Paper 25, 19-21; EX2009, ¶¶ 118, 179-207



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Won/Talarico 911: No Motivation to Combine/Reasonable 
Expectation of Success

90

• Petitioner admits combination is similar to Norton
• Directed to fundamentally different problem/sports
• Petitioner never explains how modification would be 

implemented
• Petitioner never engages with spikes, Won’s mechanism for 

generating tilt

IPR2024-00639: Paper 12, 65-66; Paper 26, 25; EX2008, ¶¶ 269-273
IPR2024-00640: Paper 12, 42-44; Paper 25, 21-22; EX2009, ¶¶ 209-213



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Won: Petitioner’s New Theory—Any Shoe Modification is 
Obvious

91

IPR2024-00639: Paper 26, 24; EX1022 ¶¶39-40
IPR2024-00640: Paper 25, 21; EX1022 ¶¶24-25



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

As Mr. Markison Explained, Athletic Shoe Forefoot/Heel 
Components Not So Easily Interchangeable

92

IPR2024-00639: Paper 12, 51; EX2008, ¶239
IPR2024-00640: Paper 12, 61; EX2009, ¶258 



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Won: Figures Similar to “Conventional” Golf Shoe With No 
Appreciable Forefoot Thickness Difference Near Heel/Toe

93

No appreciable difference between 
thickness proximal to heel and toe

IPR2024-00639: EX1005, Fig. 6 (annotated); Paper 12, 63-64; EX2008, ¶¶266-267



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Won: Petitioner’s Multiple Backup Theories for Heel Limitations  
All Fail

94

• Won does not disclose claimed heel platform

• Talarico 911 does not disclose claimed heel platform—
Petitioner’s reliance on Gallas as second backup confirms 
as much.

• Gallas plainly does not disclose claimed heel platform.

IPR2024-00639: Paper 12, 61-63; 65-66 EX2008, ¶¶260-264, 271-273
IPR2024-00640: Paper 12, 36; EX2009, ¶¶175-177



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE 95

Petitioner’s Talarico-Based 
Ground

IPR2024-00640: Ground 6



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Talarico: Overview

96

IPR2024-00639: EX1008 
IPR2024-00640: EX1008 



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Talarico Ground Fails for Multiple Reasons

 Cumulative of prosecution (cited in both density patents’ prosecutions)

 Cumulative of other grounds – Petition admits Talarico 911 is similar to 
other art

 No contentions under correct first material/second material construction

 Lacks claimed heel platform

97

IPR2024-00640: Paper 12, 62-64; EX2009, ¶¶ 263-266



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE 98

Secondary Considerations

IPR2024-00640: Ground 6



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Copying

99

IPR2024-00639: EX2012; Paper 12, 68-71; EX2008 ¶¶ 279-286  
IPR2024-00640: EX2013; Paper 12, 67-70; EX2009 ¶¶ 271-278  



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Copying

100

IPR2024-00639: EX2012, 68; Paper 12, 68-71; EX2008 ¶¶ 279-286  
IPR2024-00640: EX2013, 68; Paper 12, 67-70; EX2009 ¶¶ 271-278  



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE 101

EXPERT QUALIFICATIONS



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Person of Ordinary Skill in the Art

• At least a B.S. or equivalent degree related to industrial or product 
design and at least two years’ experience designing or developing 
athletic shoes

OR

• At least five years’ experience designing or developing athletic shoes

102

IPR2024-00639: EX2008, ¶40 
IPR2024-00640: EX2009, ¶40



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Mr. Markison is a Qualified Expert

103

IPR2024-00639: EX2009
IPR2024-00640: EX2010 



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE 104

Motions to Exclude



Presentation of Patent OwnerDEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Exhibit 1026 Is Not Authentic

105

Exhibit 1026 Reality

IPR2024-00639: Paper 32, 5
IPR2024-00640: Paper 35, 5
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