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Tuesday, July 16, 2024, 8:30 a.m
---000---

JUDGE AMUNDSON:  Hello and good norning. This is

a conference call for | PR2024-00691, Amazon versus Noki a.

| am Adm ni strative Patent Judge Anundson, and with ne on

the call are Judges Anderson and Repko.

Let's start by getting the appearances of counsel.

Who do we have for the petitioner?

ATTORNEY KAl SER:  Good norning, Your Honor. This

I s Jessica Kaiser fromPerkins Coie, LLP, on behalf of
Petitioner Amazon.

We've al so arranged to have a court reporter on
the |ine.

JUDGE AMUNDSON:  All right. Thank you. Very
well. And when that transcript is finalized, could you
pl ease submt that as an exhibit?

ATTORNEY KAISER: W will, Your Honor.

JUDGE AMUNDSON:  All right. Thank you.

And who do we have for the patent owner?

ATTORNEY HEJNY: Good norning, Your Honor. This
Is Scott Hejny, MKool Smth, on behalf of Patent Oaner
Nokia, and with ne is ny coll eague Steven Udi ck,
UDI-CK

JUDGE AMUNDSON:  All right. Thank you.

So based on an enmnil to the board, we understand
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that the petitioner seeks authorization to file a
prelimnary reply. The -- the board's rules require a
show ng of good cause for a prelimnary reply.

So, Ms. Kaiser, can you explain why good cause
exists here for a prelimnary reply?

ATTORNEY KAI SER: Yes, Your Honor.

So, first of all, I want to thank the board for
having this call today to address our request.

To be clear, Petitioner is not seeking a do-over
for its petition or trying to get extra pages to nake its
argunents. Instead, the petition itself and the
supporting evidence cited therein is sufficient for
Institution. The patent owner prelimnary response,
however, contains argunents that Petitioner could not
have anticipated in which characterizes --

m scharacterized the prior art's teachings or how those
teachings apply to the clains. And it's because
Petitioner could not have reasonably anticipated those
argunents that there is good cause for a prelimnary
reply here on the two issues that Petitioner identified
inits email to the board.

The first of those has to do with Elenent 8[a] of
the challenged clains. That is an elenent that has to do
wi th decoding an indication of an -- of at |east one

i mge frane, which is the first imge frane i n decodi ng
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order of an independent sequence. And Petitioner maps
two different prior art references to that |imtation,
the MPEG 1 reference and the Kimreference. And for the
MPEG 1 reference, Petitioner maps two alternatives as
neeting that limtation. One is the closed gop flag --

GOP stands for "group of pictures,"” the closed gop
flag -- and the other is what's called Tenporal
Ref er ence.

In both of those nappings, there are
m scharacteri zations in the POPR of both MPEG 1's
teachi ngs and as well as the scope of the [imtation.
And as one exanple -- this is for the closed gop flag --
pat ent owner m scharacterizes MPEG 1 as suggesting that
the group of pictures header, which included cl osed_gop
flag, is decoded with each frane, but that's contrary to
MPEG 1's teachings where that --

JUDGE AMUNDSON: Ckay. This is judge -- this --
let ne --

ATTORNEY KAI SER:  Yes.

JUDGE AMUNDSON: -- let nme just, if I may
I nterrupt here.

ATTORNEY KAI SER:  Sure.

JUDGE AMUNDSON: This is Judge Anundson. | hope
no one takes this the wong way, but with regard to the

ref erences --
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ATTORNEY KAI SER:  Yes.

JUDGE AMUNDSON:  -- you know, the panel is going
to read the references, okay? W're not going to take
your word for what they disclose; we're not going to take
their word for what they disclose, okay? W're -- the
panel's going to read the references. So -- and if there
has been a m scharacterization by one side or the other
|"mpretty sure the panel can understand that.

But could you address the claimconstruction issue
that was raised in the email.

ATTORNEY KAI SER.  Yes, Your Honor. So a couple of
di fferent points.

One is that the patent owner m scharacterizes this
limtation 8/ a] to -- and I'mstill in-- inthis -- the
first issue --

JUDGE AMUNDSON:  Ckay.

ATTORNEY KAl SER: -- because the
m scharacterization of the claimthat's a part of that,
which is that the patent owner m scharacterizes 8[a] to
require that the indication has to be part of the frane
I nformation or in the picture |layer, and both the
specification of the chall enged patent as well as
dependent clains showthat -- that that [imtation is
broader, for exanple, that that information can be part

of the slice |evel.
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So Petitioner would |ike to address that, that
| ssue, because it does involve claiminterpretati on and
the intrinsic evidence. So that's one piece of claim
i nterpretation.

The ot her piece, then, is the second issue in --
in the email that we sent to the board about the order of
steps. This has to do with an argunent that Patent Omner
makes in the POPR. | believe it's at pages 34 and 35 as
to the Kimreference where Patent Owner tal ks about
that -- essentially that sonme of the frames are being
decoded before the indication is decoded, and the way
that Petitioner understands that argunent is that Patent
Ower is arguing that Elenent 8[a] has to happen before
8[b], and so the petitioner wants to address that -- that
cl aim construction issue.

JUDGE AMUNDSON:  Ckay. Now, so | understand the
email, it's your position that -- Petitioner's position
that the inplicit claimconstruction that Patent Oaner
has taken, according to Petitioner, would exclude
preferred enbodinment? |Is that it?

ATTORNEY KAI SER  So the preferred enbodi nent that
woul d be excluded is on the first issue that | talked
about or -- that | tal ked about, which is the picture
| evel because the -- their enbodi ments both in the

specification and the dependent clains that have the
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i ndi cation and the slice level, so that's the enbodi nent
I ssue, Your Honor.

JUDGE AMUNDSON: Ckay. And | take it that you
couldn't anticipate that the patent owner would --
what ever -- apply a claimconstruction that would excl ude
a preferred enbodi nent?

ATTORNEY KAI SER: That's correct, Your Honor, as
well as we couldn't have anticipated the order-of-steps
argunent either.

It's ny understanding that -- although I'm not
counsel in litigation between the parties, the copendi ng
litigation. |It's ny understanding that neither of these
| ssues cane up in the -- in the copending litigation.

JUDGE AMUNDSON:  All right. Al right. Thank
you. And is there anything el se you want to add?

ATTORNEY KAI SER.  Your Honor, only that | agree
wWith you, certainly, that the board is capabl e of
reviewi ng the references and understandi ng, you know,
what -- what is argued. | wll say that there are other
m scharacterizations in the POPR about the petition and
what it argues. | think the board can -- can sort those
out, as well, you know, about this exenplary enbodi nent
that's in MPEG 1. That is only relied in for the
Tenporal Reference nmapping, not for the closed gop flag

mappi ng, but the prelimnary response conflates the two
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so, you know -- but | do think the board is capabl e of
sorting out that issue.

JUDGE AMUNDSON:  Ckay. All right. Al right.
Thank you.

All right. So let's hear from Patent Ower's
counsel, M. Hejny. | hope | didn't m spronounce that.

ATTORNEY HEJINY: No, that's correct, Your Honor.
Thank you.

Wth respect to the first issue that counse
rai sed, counsel suggested that Nokia's arguing that the
I ndi cation has to be part of a picture layer, and that's
actually not an argunent that Nokia has made in the POPR
The only argunent that -- that Nokia's nmeking is that in
t he exenplary case put forth by the petitioners, the
cl osed GOP doesn't tell the decoder anything about the
underlying frames, for exanple, if there's nmultiple
|-frames in a closed GOP

So there's sinmply no indication of a first inage
frame. So that was certainly not a construction that
Nokia was trying to end run into the -- into the POPR
and there's argunent whatsoever in the POPR itself that
the indication has to be part of the picture |ayer.

Wth respect to the second issue -- this rel ates
to the Kimreference, and it relates to Elenents 8[a] and

8[b], and this is an instance in which Nokia's not
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proposi ng an order of operations, for exanple, where 8[b]
has to cone before 8[a]. The argunent in the POPR sinply
rai ses an order in which the systemin Ki moperates
because if you | ook closely --

JUDGE AMUNDSON:  |'msorry. This is Judge
Amundson. It looks |like you' re taking a deep dive into
the nmerits of the issues and, you know, whether the
ref erence does or does not teach -- whatever --
limtation 8[a].

Coul d you just focus on the good cause issue.

ATTORNEY HEJNY: Yes, Your Honor. And these
are -- sinply stated, the entire substance of the email
relates to a dispute over what the art teaches. Nokia's
not proposing any claimconstructions. They're not
proposi ng any specific order of operations, and they
di sagree that good cause exists for a prelimnary reply
and certainly a prelimnary reply of ten pages.

JUDGE AMUNDSON:  Ckay. | think -- | think we
under stand your position. And is there anything you want
to add at this point?

ATTORNEY HEJNY: No, Your Honor. |I|I'mafraid al
nmy argunents kind of get into the operation of Kim and
how the arts are framed in the POPR, and | don't want to
wast e your time because obviously you can read it as well

as | can.
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JUDGE AMUNDSON:  Ckay.

ATTORNEY HEJNY: And we appreciate your tinme this
nor ni ng.

JUDGE AMUNDSON: Ckay. So, Ms. Kaiser, is there
anything you want to say in reply?

ATTORNEY KAI SER: | guess on the -- you know, we
can accept M. Hejny's representation that Nokia didn't
Intend to propose -- or inplicitly propose claim
constructions in the POPR. Certainly that's the way that
we read it, and, for exanple, if you |look in the POPR at
page 24, there is an argunent about syntax el enents in
the GOP | ayer verus syntax elenents in the picture |ayer,
and that's what our understandi ng was derived from

You know, we would still like the opportunity to
address those argunents if the board is inclined to
consider themas part of the POPR If the board is
inclined to accept M. Hejny's representation that those
aren't the argunents that they're making, then | don't
know that we actually need the -- the prelimnary reply.

But certainly if -- you know, | also would say the
ten pages was proposed as sonething that |'ve seen from
ot her panels in simlar circunstances based on the issues
that we have raised in the email. Certainly, you know,
we woul d al so be asking for a -- a smaller anount of

pages if the board is inclined to grant a nore limted
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1| prelimnary reply.

2 JUDGE AMUNDSON:  All right. Thank you. |

3| think -- I think we understand the parties' positions

41 here. If you'll give us some -- give us a few nonents to

5| confer anong ourselves, all right?

6 ATTORNEY KAI SER.  Thank you, Your Honor.

7 JUDGE AMUNDSON:  Well -- well, okay. | think, in

8| retrospect, there's a foll owup question on what you just

9| said. And I"'msorry; | wasn't 100 percent clear.

10 So you said you could -- whatever -- forgo the

11| prelimnary reply if the panel accepts Patent Omer's

12| position with regard to a certain argunent on page 24 in

13| the prelimnary response? Do | have that right?

14 ATTORNEY KAI SER:  Your Honor, | think it's really

15| related to two argunments. One is on page 24, that the

16 | fact that the closed gop flag is part of the GOP | ayer

17| doesn't nmean that it is not the recited indication

18 | because it's not in the picture layer. | believe that's

19 | what M. Hejny just represented, which I think is

20 | different than what their argunent is on page 24. So it

21 | would be that.

22 And then, also, | believe it's pages 34 to 35 -- |

23 | can doubl e-check those page nunbers, but it was the

24 | argunent that was in the enail to the board about the

25| order of operations, and M. Hejny, | think, represented
Amazon.com, Inc., et al. v. Nokia Technologies OY Page: 12

Focus Litigation Solutions

AMAZON-1016
Amazon.com, Inc. v. Nokia Techs. Oy
IPR2024-00691



Hearing

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

t hat Nokia's not arguing a specific order of operations.

JUDGE AMUNDSON:  Ckay. | understand. And so,

M. Hejny, is there anything you want to say in response?

ATTORNEY HEJNY: Your Honor, | kind of |ost track
on -- on the first part of counsel's statenent, but --
but she's correct that Nokia's not arguing an indication
has to be in the picture layer. That's not an argunent
that Nokia's presenting. And, again, we point to we're
not arguing that there has to be any necessary order of
operations between Elenents 8[a] and 8[Db].

JUDGE AMUNDSON:  Ckay. | think the panel
under st ands the respective positions here, and so, as |
said, nowif you'll give us a few nonents to confer anong
ourselves, all right? So just please hold on.

JUDGE REPKO Hello. This is Judge Repko. | have
a question for Petitioner's counsel, and |I'mwondering --
you nentioned there's a district court case. |Is there a
cl ai mconstruction that came up after the petition was
filed that we need to be aware of here that's relevant to
your request for a reply?

ATTORNEY KAI SER.  Thank you, Judge Repko. There's
actually copending ITC litigation as well as copendi ng
district court litigation, is ny understanding. | don't
believe that there -- so, as | said, |I'mnot counsel in

the copending litigation, but it's ny understanding --
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and M. Hejny can correct nme if I"'mwong, if he knows --
| don't believe there's claimconstruction that canme up
after this request. M point earlier was that these

i ssues were not part of that claim-- you know, claim
construction issues that have arisen in the copendi ng
litigation, and so they weren't things that Amazon could
have antici pated and prebutted in its petition.

JUDGE REPKO It's your view, essentially, that
the issues in the I TCs would have to mrror the issues in
the IPR, and if they don't, that would warrant a reply?

ATTORNEY KAI SER:  No, Your Honor. | think there
can -- | guess what | -- what | would say is there has to
be issues that are reasonably foreseeable. One way that
can happen, in ny view, is if they've arisen already
in-- inthe litigation or in comunications between the
parties, or contentions, or other things |like that. You
know, and you can see certain ways in the petition where
Petitioner tried to address issues like that. The issues
that we've raised in our email are issues that we didn't
have any indication or any way to foresee that
Petitioner -- I'msorry -- that Patent Owmer m ght raise.

JUDGE REPKO | nean, isn't it always the case
that Petitioner's not going to be able to anticipate
every single argunent the patent owner raises? Wiy is

this case any different? Because of the ITCIlitigation?
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1| Because those issues weren't available? | guess that's

2| what I'mtrying to drill down on.

3 ATTORNEY KAI SER. | think when there are inplicit

4| claimconstruction issues, certainly, you know, it seens

S| to ne that nost of the tinme in POPRs patent owners are

6| not explicitly raising claimconstruction issues because

7| that -- panels often find that does create good cause or

8 | want to know what the petitioner says about that, and so

9| claimconstruction issues are raised inplicitly as part

10 | of the argunents against the grounds, and oftentinmes

11 | those are not reasonably foreseeable.

12 Now, | woul d propose that oftentines those are

13| issues that are best resolved during the trial and not

14 | necessary to resolve, you know, for reasonable |ikelihood

15| of success. And, frankly, | think that's the case here,

16 | but it's still also the case that those issues weren't

17 | reasonably foreseeable. And if the board thinks it would

18 | be hel pful to determ ne reasonable |ikelihood of success,

19 | then the petitioner would lying the opportunity to

20 | address that.

21 JUDGE REPKO  Ckay. Thank you. | have no further

22 | questions on that.

23 Patent Omer, | want to just give you a nonent to

24 | kind of respond on that and particularly the inplicit

25| claimconstruction. | think you said earlier you didn't
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think that there were inplicit claimconstruction
argunents, but | just want to give you an opportunity to
respond to that to help clarify the issue.

ATTORNEY HEJNY: That's correct, Your Honor.
There were no inplicit -- there was no intention to
attach an inplicit claimconstruction in the POPR
briefing, and I am unaware of any issues in the |ITC that
parallel the issues that we're discussing today.

JUDGE REPKO  Ckay. Thank you.

Just a nonent. |'mgoing to confer with ny
col | eagues.

(Pause in proceedings.)

JUDGE AMUNDSON:  All right. This is Judge

Amundson again. The panel has conferred, and | just want
to check
Ms. Kaiser, are you still on the line with us?

ATTORNEY KAI SER: Yes, Your Honor.

JUDGE AMUNDSON:  And, M. Hejny, are you still on
the line with us?

ATTORNEY HEJNY: Yes, Your Honor.

JUDGE AMUNDSON: Ckay. The -- well, the panel
wi Il take these argunents from both sides under
advi senent, and we'll send out an order, and | expect
that will happen in a day or two or by the end of the

week, and so we want to thank counsel for their hel pful
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1| argunents on the issue of the prelimnary reply.
2 And so before we conclude the call, let ne just
3| ask if there's anything else that the parties want the
4 | panel to address.
5 ATTORNEY KAI SER:  Not from Petitioner, Your Honor.
6 ATTORNEY HEJNY: And not hing from Patent Omer --
7 JUDGE AMUNDSON:  All right.
8 ATTORNEY HEJNY: -- Your Honor. Thank you very
9 | much.
10 JUDGE AMUNDSON: Al right. Very well. So with
11 | that, the call is adjourned and have a nice day. Thank
12 | you.
13 ATTORNEY KAI SER.  Thank you, Your Honor.
14 (Proceedi ngs concluded at 9:46 a.m)
15 ---000---
16
17
18
19
20
21
22
23
24
25
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STATE OF CALI FORNI A )
SS.
COUNTY OF SAN JOAQUI N )

I, ALYSSA PACHECO, Certified Stenographic
Reporter, hereby certify:

That | was present at the tines and places herein
set forth and that | reported in shorthand notes the
proceedi ngs had; that | thereafter transcribed ny said
short hand notes by conputer-aided transcription, the
foregoing being a full, true, and correct transcription

thereof, and a full, true, and correct transcription of

AL A PACHECO, WICSR NO. 13391

Certified Stenographic Reporter

t he proceedi ngs had.

GOVERNMENT CODE SECTI ON 69954:

(d) Any court, party, or person who has purchased a
transcript may, w thout paying a further fee to the
reporter, reproduce a copy or portion thereof as an

exhi bit pursuant to court order or rule, or for internal
use, but shall not otherw se provide or sell a copy or
copies to any other party or person.
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