
IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

MARSHALL DIVISION 

MULTIMEDIA TECHNOLOGIES PTE. 
LTD.,  

Plaintiff, 

 v. 

VIZIO, INC., 

Defendant. 

Civil Action No. 2:23-CV-00124-JRG 

DEFENDANT VIZIO, INC.’S RESPONSIVE CLAIM CONSTRUCTION BRIEF 

Case 2:23-cv-00124-JRG-RSP   Document 95   Filed 08/01/24   Page 1 of 38 PageID #:  4374

Multimedia Exhibit 2002 
Vizio v. Multimedia 

IPR2024-00722, Page 1 of 38



i 

TABLE OF CONTENTS 

I. INTRODUCTION .............................................................................................................. 1 

II. LEGAL STANDARD ......................................................................................................... 1 

III. U.S. PATENT NO. 9,077,928 ............................................................................................ 1 

A. “a report” / “the report” (Claims 1, 8-9, 16) ........................................................... 2 

B. “report generator” (Claims 9, 16) ........................................................................... 5 

C. “report number” (Claims 1, 9, 16) .......................................................................... 6 

D. “report number information” (Claims 9, 16) .......................................................... 8 

E. “first report information” (Claims 1, 9) .................................................................. 9 

F. “determining whether a report is a first report associated with a first
power-up of the television” / “determined by assessing whether the report
is a first report or a subsequent report, the first report being associated
with a first power-up of the telvision” / “determined by assessing whether
the report is a first report associated with a first power-up of the television
or a subsequent report associated with customized information” (Claims 1,
9, 16) ..................................................................................................................... 10 

G. “determining a report number for the report, the report number usable to
estimate when the report was generated” / “the report number information
usable to estimate when the report was generated” / “the report number
information being usable to estimate hen the report was generated”
(Claims 1, 9, 16).................................................................................................... 12 

H. “customized information” (Claims 1, 9, 16) ......................................................... 13 

I. “activity monitor” (Claims 9, 16, 19) ................................................................... 15 

1. “Activity monitor” is a means-plus-function term under § 112 ¶6 ........... 15 

2. “Activity monitor” is indefinite due to lack of structure .......................... 16 

IV. U.S. PATENT NO. 9,215,393 .......................................................................................... 18 

A. “a report” / “the report” (Claims 1-2, 6, 10-12) .................................................... 18 

B. “core data” (Claims 1, 10, 13) .............................................................................. 19 

C. “reporting period” (Claims 1, 10) ......................................................................... 21 

D. “transmission period” (Claims 1, 10).................................................................... 22 

Case 2:23-cv-00124-JRG-RSP   Document 95   Filed 08/01/24   Page 2 of 38 PageID #:  4375

Multimedia Exhibit 2002 
Vizio v. Multimedia 

IPR2024-00722, Page 2 of 38



ii 

E. “determining that a new reporting period has begun” / “determines that a
new reporting period has begun” (Claims 1, 10) .................................................. 23 

V. U.S. PATENT NO. 9,055,255 .......................................................................................... 25 

A. “live TV broadcast content” (Claims 1, 19).......................................................... 25 

B. “the first portion of the display includes substantially an entire area of a
screen of the TV” (Claims 1, 19) .......................................................................... 26 

VI. U.S. PATENT NO. 9,426,527 .......................................................................................... 27 

A. “item of VOD content” (Claims 1, 7) ................................................................... 27 

B. “storing, by the processor, the metadata characteristics with the content in
the file in a database for each of the two or more items of VOD content”
(Claim 1) ............................................................................................................... 29 

VII. CONCLUSION ................................................................................................................. 30 

Case 2:23-cv-00124-JRG-RSP   Document 95   Filed 08/01/24   Page 3 of 38 PageID #:  4376

Multimedia Exhibit 2002 
Vizio v. Multimedia 

IPR2024-00722, Page 3 of 38



 

iii 

TABLE OF AUTHORITIES 

Cases 

Alarm.com Inc. v. ipDataTel, LLC,  
No. CV H-18-2108, 2018 WL 5113054 (S.D. Tex. Oct. 19, 2018) ......................................... 14 

Core Wireless Licensing S.A.R.L. v. LG Elecs., Inc.,  
No. 2:14-CV-0911-JRG-RSP, 2015 WL 6746910 (E.D. Tex. Nov. 4, 2015).......................... 16 

Fin Control Sys. Pty, Ltd. v. OAM, Inc., 
265 F.3d 1311 (Fed. Cir. 2001) ................................................................................................ 25 

Frank's Casing Crew & Rental Tools, Inc. v. Weatherford Int'l, Inc.,  
389 F.3d 1370 (Fed. Cir. 2004 ................................................................................................. 24 

GE Lighting Solutions, LLC v. AgiLight, Inc.,  
750 F.3d 1304 (Fed. Cir. 2014) ................................................................................................ 25 

Geneva Pharms., Inc. v. GlaxoSmithKline PLC,  
349 F.3d 1373 (Fed. Cir. 2003) ................................................................................................ 13 

Halliburton Energy Servs., Inc. v. M–I LLC,  
514 F.3d 1244 (Fed. Cir. 2008) ................................................................................................ 13 

In re Amoya,  
656 F.3d 1293 (Fed. Cir. 2011) ................................................................................................ 17 

In re Donaldson Co.,  
16 F.3d 1189 (Fed. Cir. 1994) .................................................................................................. 18 

Inverness Med. Switzerland GmbH v. Princeton Biomeditech Corp.,  
309 F.3d 1365 (Fed. Cir. 2002) ............................................................................................ 4, 19 

Loral Fairchild Corp. v. Victor Co. of Japan,  
931 F. Supp. 1044 (E.D.N.Y. 1996) ......................................................................................... 11 

Medtronic, Inc. v. Advanced Cardiovascular Sys., Inc.,  
248 F.3d 1303 (Fed. Cir. 2001) ................................................................................................ 17 

Merck & Co. v. Teva Pharm. USA, Inc.,  
395 F.3d 1364 (Fed. Cir. 2005) ........................................................................................ 8, 9, 10 

Nautilus Inc. v. Biosig Instruments, Inc.,  
134 S. Ct. 2120 (2014) ............................................................................................................. 19 

O2 Micro Int’l Ltd. v. Beyond Innovation Tech. Co.,  
521 F.3d 1351 (Fed. Cir. 2008) ......................................................................................... passim 

Case 2:23-cv-00124-JRG-RSP   Document 95   Filed 08/01/24   Page 4 of 38 PageID #:  4377

Multimedia Exhibit 2002 
Vizio v. Multimedia 

IPR2024-00722, Page 4 of 38



 

iv 

Phillips v. AWH Corp.,  
415 F.3d 1303 (Fed. Cir. 2005 ................................................................................................. 25 

Power Mosfet Techs., L.L.C. v. Siemens AG,  
378 F.3d 1396 (Fed. Cir. 2004) .................................................................................................. 9 

RFCyber Corp. v. Google LLC,  
No. 2:20-CV-274-JRG, 2021 WL 5357465 (E.D. Tex. Nov. 17, 2021) .............................. 4, 19 

Standard Oil Co. v. American Cvanamid Co.,  
774 F.2d 448 (Fed. Cir. 1985) .................................................................................................. 24 

Trading Techs. Int'l, Inc. v. IBG LLC,  
No. 10 C 715, 2019 WL 6609428 (N.D. Ill. Dec. 5, 2019) ...................................................... 24 

Trinity Indus., Inc. v. Rd. Sys., Inc.,  
121 F. Supp. 2d 1028 (E.D. Tex. 2000) ..................................................................................... 5 

Versata Software, Inc. v. Zoho Corp.,  
213 F. Supp. 3d 829 (W.D. Tex. 2016) .............................................................................. 13, 15 

Williamson v. Citrix Online, LLC, 
792 F.3d 1339 (Fed. Cir. 2015) .......................................................................................... 15, 16 

Wilson Sporting Goods Co. v. Hillerich & Bradsby Co.,  
442 F.3d 1322 (Fed. Cir. 2006) ........................................................................................ 2, 7, 18 

 

  

Case 2:23-cv-00124-JRG-RSP   Document 95   Filed 08/01/24   Page 5 of 38 PageID #:  4378

Multimedia Exhibit 2002 
Vizio v. Multimedia 

IPR2024-00722, Page 5 of 38



Case 2:23-cv-00124-JRG-RSP   Document 95   Filed 08/01/24   Page 6 of 38 PageID #:  4379

Multimedia Exhibit 2002 
Vizio v. Multimedia 

IPR2024-00722, Page 6 of 38



 

1 

Defendant VIZIO, Inc. (“VIZIO”) hereby submits its Responsive Claim Construction Brief 

for United States Patent Nos. 9,055,255 (“the ’255 Patent”); 9,077,928 (“the ’928 Patent”); 

9,215,393 (“the ’393 Patent”); and 9,426,527 (“the ’527 Patent”).2 

I. INTRODUCTION 

MMT argues that every single term across four patents does not require construction and 

should be given its “plain and ordinary meaning.” However, MMT generally does not state what 

that plain and ordinary meaning should be. In doing so, MMT seeks to avoid committing itself to 

concrete positions, effectively reserving the right to push the boundaries of the terms’ meanings 

as MMT sees fit, unconstrained by the intrinsic record. Moving forward with essentially no claim 

constructions would put the jury in the position of having to decide between conflicting 

interpretations of disputed terms proffered by the parties’ experts. That issue, however, is a legal 

one for the Court to decide during Markman – not the jury at trial. This Court should adopt clear 

meanings for the disputed terms to provide the necessary clarity for the fact issues presented at 

trial. 

II. LEGAL STANDARD 

VIZIO recognizes this Court’s familiarity with the principles of claim construction.  

III. U.S. PATENT NO. 9,077,928 

The specification’s substantive disclosure concerning the claimed collection and reporting 

of usage data is found in three columns in the specification. (See Ex. 3, 27:1-30:20.) 

 
2 There are no proposed terms for construction concerning United States Patent Nos. 9,247,174; 
9,510,040; 9,185,325; 9,578,384; and 10,419,805. Further, VIZIO is aware of this Court’s claim 
construction ruling in Multimedia Technologies Pte. Ltd. v. LG Electronics Inc. et al., No. 2:22-
cv-494, Dkt. 93 (E.D. Tex. June 30, 2024) (“LG Order” in “MMT v. LG matter”). Finally, MMT 
is no longer pursuing infringement for U.S. Patent No. 9,232,168. (See Ex. A.) 
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3 

methodologies. [1] In one embodiment, raw data is transmitted. The raw data may be a 
verbose description of the activity. [2] In another embodiment, activity indicia of the 
activity is transmitted. The indicia may be a code or other representation of an activity or 
modified raw data, such as by eliminating certain data fields. [3] In yet another 
embodiment, a report is created from the raw data and/or the indicia for transmission. 
(Ex. 3, 27:19-27 (numerals and emphasis added)3.) 
 
According to the specification, a “report” must be “created from the raw data and/or the 

indicia for transmission” – raw data alone does not constitute a report. (Id.) Although the 

specification discloses several ways of the act of “reporting” information to a recipient, the 

asserted claims cover only the embodiment expressly requiring a “report.” (See also Ex. 3, 27:28-

30 (“The content of a report may depend on the type of report to be generated. In one embodiment, 

a first report is generated upon first power-up of Intelligent TV 100.”), 28:33-34 (“Report 

generator 1412 formats a report from the raw activity records and/or indicia of activity records.”).) 

While the specification provides no further guidance, VIZIO’s proposed construction is 

consistent with the prosecution history. The Examiner cited prior art indicating the general 

understanding that a “report” is a human-readable document. Specifically, the Examiner issued 

several office actions rejecting the application over Ladd (U.S. Pat. No. 7,266,726), which teaches 

the use of “human-readable error logs.” (Ex. C, 026334-37, 026909, 26912-17; Ex. D, 19:58-

20:17.) In response to an Applicant argument that Ladd allegedly discloses only error reporting, 

the Examiner specifically pointed to Ladd’s error logs as including a variety of information beyond 

mere error reporting, citing the portion of Ladd teaching “human-readable error logs or records 

within the storage device 306” and other “human-readable data.” (Ex. C, 026909, 026934; Ex. D, 

19:67-20:17.) The Examiner’s understanding of Ladd is informative and consistent with VIZIO’s 

proposed construction. RFCyber Corp. v. Google LLC, No. 2:20-CV-274-JRG, 2021 WL 

 
3 All emphasis added by VIZIO unless noted otherwise. 
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5357465, at *10 (E.D. Tex. Nov. 17, 2021) (an examiner’s understanding of a term “can be given 

some weight.”). Nowhere during prosecution was “report” given a broader or different meaning, 

and there is no indication the Applicants intended a special meaning for “report.”  

Finally, contemporaneous technical dictionaries affirm VIZIO’s proposed construction that 

a “report” is a record or document presenting data organized for human consumption, which aligns 

with the specification’s disclosure and the prosecution history. (See Ex. E, p. 1788 (“[COMPUT 

SCI] An output document prepared by a data processing system.”); Ex. F, p. 1634 ( “7. Computers. 

output, esp. printed containing organized information.”); Ex. G, p. 240 (“A presentation of 

information in print…It will be formatted in such a way as to make it attractive and easy to read.”); 

Ex. H, p. 450 ( “The presentation of information about a given topic, typically in printed form...”).) 

These definitions align with VIZIO’s proposed construction, adhering to the term’s ordinary 

meaning, which should be adopted. See Inverness Med. Switzerland GmbH v. Princeton 

Biomeditech Corp., 309 F.3d 1365, 1369 (Fed. Cir. 2002) (“It is well settled that dictionaries 

provide evidence of a claim term’s ‘ordinary meaning.’”).  

MMT asserts that “report” should be given its plain and ordinary meaning but declines to 

articulate any such meanings. This is problematic because MMT appears to argue that “reports” 

are not records or documents. (Op. Br., 16.) What is a report then? What does MMT intend to 

argue that a report is to the jury? How does the jury reach a decision on infringement or invalidity 

if VIZIO argues that a report is not raw data, but MMT argues that raw data suffices? The jury 

would first have to decide on the construction of “report.” But claim construction is the court’s 

role, not the jury’s. 

As shown above, VIZIO’s construction is precisely how dictionaries define a report, and 

how the examiner understood the term during prosecution. MMT’s assertion that a report need not 
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7 

VIZIO disagrees with the assertion in MMT’s AICs that a time stamp may constitute the claimed 

“report number.” (Ex. B, 27-28.) Wilson Sporting Goods, 442 F.3d at 1331. Specifically, the 

specification differentiates between time stamps and report numbers:  

In one embodiment, subsequent reports include a time and date field set by the current 
system date and a sequential number. A benefit of implementing a sequential number 
may be realized in situations wherein Intelligent TV 100 is unable to set system 
clock 1216 and system clock 1216 is a default value, a default value plus the increment 
of time passed since last power-up, or other value whereby the value retrieved from 
system clock 1216 is known to indicate that system clock 1216 has not been set. In 
situations where system clock 1216 is never, or at least not for a significant period of 
time, generating a report with a sequential report number on a known periodic basis can 
provide an estimate as to when the report was generated. For example, if reports are 
known to be generated daily and report #20 is sent on February first and reports #21 and 
#22 are both sent on February third, it may be assumed that report #21 was generated on 
February second and processed accordingly. (Ex. 3, 27:36-52.) 
 
Because the specification clearly explains that a report can include both (1) time and date 

information and (2) a sequential report number, the two cannot be the same.  

Further, the specification describes the report number as a unique identifier that can be 

incremented (e.g., from #21 to #22) to distinguish one particular report from a prior or subsequent 

report:  

If step 1514 determines that this will be the first report for Intelligent TV 100, the report 
number is set in 30 step 1516 to a known value to indicate this is a first report, such as 
“1” If step 1514 determines this is not a first report, processing continues to step 1518 
whereby the report number is incremented. 

 
(Ex. 3, 29:29-35, Fig. 15.) A “report number” is an incrementable identifier, not a time stamp. 

During prosecution, the Applicants added the relevant “report number” limitations to 

overcome rejections from prior art that disclosed error logs with dates. (Ex. C, 026372, 026909.) 

This prior art reference, Ladd, described that “the human-readable data may include the date/time 

of the event…” (Ex. D, 20:4-5.) MMT should not be permitted to sidestep this disclaimer of time 

stamps constituting a “report number.” 
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10 

Thus, a TV generates a “first report” in connection with the initial power-up. The TV sets 

“an indicator in persistent memory” to avoid generating “subsequent first reports,” further 

clarifying that reports not associated with the initial power-up are not “first reports.” The claims 

reinforce this distinction, reciting that subsequent reports (those following a “first report”) include 

customizable information. (See also Ex. 3, 27:35-36 (“The content of subsequent reports, that is 

reports that are not the first report, may be customized.”).) This distinction between the “first 

report” and “subsequent reports” as recited in the claims and disclosed in the specification, ensures 

that the first report, and only the first report, contains specific information related to the TV’s 

initial power-up. VIZIO’s proposed construction properly distinguishes “first report information” 

from information in “subsequent reports,” which is necessary to give full effect to the claim 

language. Merck, 395 F.3d at 1372.  

MMT does not appear to dispute that “first report information” is information associated 

with a “first power-up of the television.” Instead, MMT suggests that “first report information” 

can be included in reports other than the report generated upon the TV’s initial powerup, and 

contends that VIZIO seeks to read in a negative limitation. (Op. Br., 24-25.) MMT’s suggestion 

directly contradicts the explicit claim language: “wherein the first report is formatted to include 

first report information, and subsequent reports include customized information.” (Ex. 3, 33:3-5, 

33:52-34-2.) The claim language links “first report information” only with a “first report.” 

Similarly, subsequent reports follow the first report and contain “customized information.” This is 

consistent with the specification’s teaching that generation of subsequent “first reports” after the 

initial power-up are avoided by setting an indicator in memory. (Ex. 3, 27:29-36.) VIZIO’s 

proposed construction reflects the clear distinction articulated in the specification and the claims. 

F. “determining whether a report is a first report associated with a first power-up 
of the television” / “determined by assessing whether the report is a first report 
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13 

any meaning ascribed to that report number is dictated by the specific reader’s underlying 

knowledge or assumptions regarding the report generation process, if any. 

The Federal Circuit has explained that when a determination of “whether a certain user is 

infringing the asserted claims is context-dependent...a context-dependent infringement 

determination is likely indefinite.” Versata Software, Inc. v. Zoho Corp., 213 F. Supp. 3d 829, 838 

(W.D. Tex. 2016) (citing Halliburton Energy Servs., Inc. v. M–I LLC, 514 F.3d 1244, 1251 (Fed. 

Cir. 2008) (“When a proposed construction requires that an artisan make a separate infringement 

determination for every set of circumstances in which the [accused product] may be used, and 

when such determinations are likely to result in differing outcomes (sometimes infringing and 

sometimes not), that construction is likely to be indefinite.”).  

For example, the Federal Circuit found a claim requiring a “pharmaceutical composition 

... which comprises a synergistically effective amount of clavulanic acid” to be invalid as 

indefinite. Geneva Pharms., Inc. v. GlaxoSmithKline PLC, 349 F.3d 1373, 1375-76 (Fed. Cir. 

2003). The Federal Circuit reasoned that the claim could infringe or not infringe based on 

circumstances outside the patent and unknowable with any certainty by a POSA. Id. at 1384. More 

specifically, whether a composition was “synergistically effective” depended on the bacteria to 

which a POSA applied the composition. Id. The claim was found indefinite because the same 

composition could be effective against some bacteria but not others. Id.  

Here, any determination of whether an accused “report number” or “report number 

information” is usable to estimate when a report was generated would be context-dependent and 

vary with a reader’s background knowledge of the applicable report generation process, if any. As 

such, the asserted claims are indefinite under Federal Circuit precedent. See id. 

H. “customized information” (Claims 1, 9, 16) 
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16 

monitor” is indefinite.  

In Williamson, the Federal Circuit analyzed the term “distributed learning control module,” 

explaining that “‘[m]odule’ is a well-known nonce word that can operate as a substitute for ‘means’ 

in the context of § 112, para. 6.” Id. at 1348–54. The Court further explained that “‘module’ is 

simply a generic description for software or hardware that performs a specified function.” Id. 

Similarly, here, the prefix “activity” does not connote any specific structure to “monitor” or the 

recited functions. The term “activity monitor” refers to a generic black box for performing the 

claimed functions. Neither the claims nor the specification provide specific structural details 

concerning the “activity monitor,” such as how the monitor is implemented. Rather, the claims 

recite a circular explanation that the “activity monitor is operable to [identify/monitor] usage 

activity of [a/the] television.” (Ex. 3, 33:38-39, 34:20-21; see also id. at cl. 19 (identifying 

additional functions).) Likewise, the only appearance of the term in the specification does not 

explain what an activity monitor is, only what it does. (Ex. 3, 2:9-16.) 

Thus, like the prefix “distributed learning control” in Williamson, “activity” does “not 

describe how the ‘. . . module’ interacts with other components . . . in a way that might inform the 

structural character of the limitation-in-question or otherwise impart structure.” 792 F.3d at 1351. 

And “activity” does not impart structure into the term “monitor” beyond mere function. 

Accordingly, the term is a means-plus-function term. See Core Wireless Licensing S.A.R.L. v. LG 

Elecs., Inc., No. 2:14-CV-0911-JRG-RSP, 2015 WL 6746910, at *9 (E.D. Tex. Nov. 4, 2015) 

(treating nonce words as means-plus-function terms).  

2. “Activity monitor” is indefinite due to lack of structure 

Because no corresponding structure is disclosed for the claimed functions, “activity 

monitor” is indefinite. Once it is determined that § 112, ¶ 6 applies, the Court must determine the 

function of the limitation and then determine the corresponding structure disclosed in the 
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specification, if any. Medtronic, Inc. v. Advanced Cardiovascular Sys., Inc., 248 F.3d 1303, 1311 

(Fed. Cir. 2001). A “structure disclosed in the specification is ‘corresponding’ structure only if the 

specification or prosecution history clearly links or associates that structure to the function recited 

in the claim.” Id. The focus of the “corresponding structure” inquiry is not merely whether a 

structure is capable of performing the recited function but whether the corresponding structure is 

“clearly linked or associated with the [recited] function.” Id.  

MMT cites “application monitor 1408 and/or the algorithm disclosed in the flowchart of 

Fig. 15 and the corresponding description at 28:55-29:26,” as allegedly disclosing the requisite 

structure. (Op. Br., 29.) All of MMT’s arguments fail. First, “application monitor” is an entirely 

different term from “activity monitor,” and MMT provides no basis for treating them as 

interchangeable. The specification also attributes a different function to the application monitor, 

i.e., “generat[ing] activity records by querying each of applications 1404” (Ex. 3, 28:11-12), than 

to the “activity monitor.” And MMT’s citations to Figure 15 and the corresponding description do 

not reference either activity monitors or application monitors. Instead, Figure 15 depicts one 

embodiment of a process for generating reports, not identifying usage activity. (Id., 9:66-67, Fig. 

15.) There is no link between Figure 15 and the claimed function of the “activity monitor.” Further, 

while the specification discusses generating reports generically, it does not explain how usage 

activity is identified. (See id., 28:55-29:26.) At most, the specification merely states a desired 

result: “Step 1506 obtains activity data.” (Id., 29:6.) The Federal Circuit has held there is no 

structure where a flowchart and corresponding text only describe the results to be obtained without 

explaining how to achieve those results. In re Amoya, 656 F.3d 1293, 1298 (Fed. Cir. 2011). That 

is the case here. 

Because the specification does not disclose any structure corresponding to the claimed 
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is merely an example of when “core data” might be created, not an explanation of what “core data” 

is. Likewise, dependent claims 5 and 14 recite “software version, model, make, manufacturer, 

device identifier, and MAC address” as examples of “substantially static attributes of the 

television” but do not explain what constitutes “core data” that is “associated” with these examples. 

(Ex. 4, cls. 5, 14.) 

The file history also does not provide guidance. The phrase “wherein the report further 

comprises a set core data associated with substantially static attributes of the television” was 

originally filed as a dependent claim. (Ex. J, 017537-38, cls. 4 and 13.) On June 29, 2015, after 

three Office Action rejections (Ex. J, 020397-404, 021402-411, 021949-962), the claims were 

amended to incorporate the dependent claim into the independent claim (Ex. J, 022725-28). In its 

associated remarks, the Applicant simply stated that the prior art does not teach the claim limitation 

as revised without mentioning “core data” at all. (Ex. J, 022731; see also id. at 027732-40 (no 

other reference to “core data” in the Response to Office Action).) The Examiner issued a Notice 

of Allowability afterward, which also did not mention “core data.” (Ex. J, 022748.) 

Dr. Hugh Smith analyzed the disputed term from the perspective of a POSA at the time of 

the invention. (Ex. 8, ¶¶15-16.); Nautilus, 572 U.S. at 908 (“definiteness is to be evaluated from 

the perspective of someone skilled in the relevant art.”). Dr. Smith explains that “core data” is not 

a term of art and confirms that neither the specification nor claims define “core data.” (Ex. 8, ¶¶28-

33.) As a result, a POSA would not understand the bounds of the claims because the term “core 

data” is indefinite. (Id.) Dr. Smith’s testimony is unrebutted as MMT has not offered any evidence 

from a POSA.  

Because the specification provides no examples or explanation of what constitutes “core 

data” and “core data” is not a term of art, a POSA would not understand the scope and limit of the 
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Applicant amended the claims to add the disputed phrases. (Ex. J, 022725-28.) The Applicant then 

argued the phrase “the processor determining that a new transmission period has 

begun…determining that the stored report is unsent” is not inherently disclosed by Ladd: 

If Ladd were to inherently describe the elements of the claims, it must be apparent that 
the error reporting system of Ladd would check to see if the error reports are unsent 
before the network agent retrieves the unsent error reports. This is not apparent because 
the error reports, in Ladd, are either dropped by or registered with the error handling 
agent, and the network agent retrieves the events registered by the error handling agent. 
Ladd sends registered error reports, regardless of whether those error reports have been 
sent. Thus, there is no need to check if the error report has been sent- only if the 
error report has been registered. This example is only one of many different ways the 
error reports in Ladd could have been retrieved by the network agent. As such, Ladd 
cannot inherently teach the claims just because Ladd describes an error report. (Ex. J, 
022734.)  
 

The Examiner allowed the claims following the Applicant’s argument that the prior art does not 

perform checks. Standard Oil Co. v. American Cvanamid Co., 774 F.2d 448, 452 (Fed. Cir. 1985) 

(prosecution history limits the interpretation of claims “to exclude any interpretation that may have 

been disclaimed or disavowed during prosecution in order to obtain claim allowance”). The 

Applicant specifically equated the claimed “determination” step with the processor performing an 

affirmative check to see if a condition is satisfied. Trading Techs. Int’l, Inc. v. IBG LLC, No. 10 C 

715, 2019 WL 6609428, at *4 (N.D. Ill. Dec. 5, 2019) (“[A] patent applicant’s understanding of 

its own terms is especially probative.”). That concept is reflected in VIZIO’s proposed construction 

and should be adopted.  

To the extent MMT argues that the “determination” at issue in the cited excerpt concerned 

checking whether unsent reports existed, it is black-letter patent law that a term is given the same 

meaning throughout a claim. Frank’s Casing Crew & Rental Tools, Inc. v. Weatherford Int’l, Inc., 

389 F.3d 1370, 1377 (Fed. Cir. 2004) (“[T]he same terms appearing in different portions of the 

claims should be given the same meaning…”) (quoting Fin Control Sys. Pty, Ltd. v. OAM, Inc., 
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MMT argues that “item of VOD content” should be given its “plain and ordinary meaning” 

(Dkt. 91, 11), but its infringement theory applies the term in a way that is anything but that. 

Specifically, the Parties’ dispute stems from MMT’s theory that “each VOD application (e.g. 

Netflix and Prime) comprises an item of VOD content.” (Ex. L, 13.) Because the parties dispute 

the scope of this term, it requires construction. O2 Micro, 521 F.3d at 1362–63. 

The specification defines Video On Demand (“VOD”) as follows: 

The term “video on demand (VOD),” or “video-on-demand,” as used herein, refers to 
systems and processes which allow users to select and watch/listen to video or audio 
content on demand. VOD systems may stream content, to view the content in real time, 
or download the content to a storage medium for viewing at a later time. (Ex. 2, 19:11-
16.) 
  

In other words, the specification teaches that an item of VOD content is a video selectable by users 

for watching on demand. MMT argues that the above-quoted passage “does not require that the 

item of content itself is selectable.” (Dkt. 91 at 12 (emphasis omitted).) But MMT misses the point. 

The concept of providing “on demand” video requires allowing users to make a “demand” for 

specific video content; i.e., the user must be able to select the video content they wish to view. 

Indeed, selectable video content distinguishes a “video on demand” system from broadcast 

television, for example. 

The specification further discloses that “[c]ontent can mean any video, picture, music, or 

other multimedia that may be available to the user for viewing on the Intelligent TV 100.” (Ex. 2, 

42:18-20.) MMT argues that the phrase “can mean” in the above-quoted passage is “at most [a] 

permissive description[]” that does not “require that the item of VOD content itself is ‘selectable 

by users.’” (Dkt. 91, 12.) VIZIO’s point, however, is that the specification does not contemplate 

that “content” can be an application, but makes clear that “content” is video that a user watches on 

the TV. And as explained above, the very concept of “on demand” requires that the video content 
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limitation, which is that the processor stores the metadata characteristics and the video content 

together in the same file in a database for each of the two or more items of VOD content. 

MMT asserts that “Figure 14 does not show the metadata and content as part of the same 

file.” (Dkt 91, 14.) MMT is wrong. The specification teaches that Figure 14 depicts a “database 

1400” wherein the “metadata field 1420” and “content field 1424” are stored in the same “data 

structure[] 1404”—i.e. in the same file. (Ex. 2, 41:1-16.) Claim 1 recites, in relevant part, that 

metadata characteristics are determined, a file is created for each item of VOD content, and that 

the metadata characteristics are stored “with the content in the file in a database.” (Id., 56:40-46.) 

The most natural reading of this claim limitation in view of the teachings of the specification is 

that the words “in the file” indicate that the metadata characteristics are stored in the same file that 

claim 1 recites is created for each item of VOD content, and that the file containing both the 

metadata characteristics and the video content is stored “in a database.” 

Importantly, claim 1 never recites “storing the item of VOD content in a file” by itself, 

separately from the metadata characteristics, or in a different file than the metadata characteristics. 

Nor does claim 1 recite creating a file for storing the metadata characteristics that is different from 

the file created for “each item of VOD content.” Rather, the claim recites the step of “creating... a 

file for each item of VOD content” and then recites “storing... the metadata characteristics with 

the content in the file in a database...” (Id., 56:42-46.) The only “storing” limitation in claim 1 thus 

recites storing both the metadata characteristics and the video content together, in the same file, in 

the database. 

VII. CONCLUSION 

For the reasons set forth above, VIZIO respectfully requests that the Court construe the 

disputed terms and adopt VIZIO’s proposed constructions.
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