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I. INTRODUCTION

Petitioner’s Motion to Amend Sur-Reply (“MTA Sur-Reply”) arguments are
responsive to arguments raised in Patent Owner’s (“PO”) Motion to Amend Reply
(“MTA Reply”) and consistent with the obviousness theories presented in the
Opposition. PO even concedes in several of their objections that the passages cited
in the Sur-Reply were also cited in the Opposition. Patent Owner’s Motion to Strike
(“Motion to Strike) should therefore be denied.

II. LEGAL STANDARDS

“[U]nder the Board’s rules and consistent with the Supreme Court’s decision
in SAS, a petitioner is entitled to respond to new arguments” made in a patent
owner’s brief. Axonics Inc. v. Medtronic Inc., 75 F.4th 1374, 1380 (Fed. Cir. 2023);
see also id., (“[W]e have regularly held, the petitioner in an inter partes review
proceeding may introduce new evidence after the petition stage if the evidence is a
legitimate reply to evidence introduced by the patent owner.”); 37 C.F.R. 42.23(b).
Arguments that “fairly respond[] only to arguments made in ... [patent owner’s]
response” are appropriately made in and should not be struck. Belden Inc. v. Berk-
Tek LLC, 805 F.3d 1064 (Fed. Cir. 2015). “[S]triking the entirety or a portion of a
party’s brief is an exceptional remedy that the Board expects will be granted rarely.”
2019 Consolidated Trial Practice Guide, p. 80.

III. ARGUMENT

Each of PO’s objections are unfounded and should be denied.
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A. Objection 1 Should be Denied

PO concedes that Zhu’s disclosure at 15:1-20 was cited in the Opposition.
Motion, 2; Opposition (“Opp”), 4-5, 12. PO simply failed to address pertinent
teachings from this cited portion of Zhu in its MTA Reply, choosing instead to
advance arguments about “pixels” that are contradicted by Zhu’s disclosure at col.
15:1-20 and Zhu’s related teachings. Additionally, the point made in the MTA Sur-
Reply that Zhu’s bounding boxes “can be measured in physical units,” including the
citations to col. 18:36-47, 20:34-40, and 20:67-21:17, is directly responsive to PO’s
erroneous and unforeseeable argument that Zhu’s bounding boxes cannot represent
“the location and size of the detected objects themselves.” Reply, 7-8 (emphasis
removed); Sur-Reply, 5; Opp, 4-5, 12. Zhu’s disclosure at col. 15:1-20 cited in the
Opposition is also consistent with this argument and lends further explanation to
what a “pixel coordinate” signifies in Zhu, including physical units (e.g., “3
meters”). PO’s objection merely seeks to discard portions of Zhu that were
overlooked in PO’s MTA Reply that contradict the substance of PO’s argument, but
a motion to strike is not a proper vehicle to cure PO’s own errors.

B. Objection 2 Should be Denied

Again, PO concedes that Zhu’s disclosure at 8:39-46 was cited in the
Opposition. Motion, 2-3; Opp., 5, 13. Additionally, the MTA Sur-Reply’s argument

that Zhu discloses “distances of detected objects to the vehicle” is directly responsive
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to PO’s and Dr. Saber’s erroneous and unforeseeable argument that Zhu’s images
are strictly two-dimensional and supposedly lack depth information. TESLA-1039,
51:21-52:20; Sur-reply, 5-6. The MTA Sur-Reply properly cites portions of Zhu that
demonstrate the position advanced by PO and Dr. Saber is false. The MTA Sur-
Reply is thus responsive to the MTA Reply and consistent with the Opposition’s
original theories. Motion, 2-3; Opp., 5, 13. The objection should be denied.

C. Objection 3 Should be Denied

PO’s third objection should likewise be denied. The Sur-Reply’s argument
that Zhu discloses “objects being represented in a ‘point cloud image’” is directly
responsive to PO’s and Dr. Saber’s erroneous and unforeseeable argument that Zhu’s
images are strictly two-dimensional and supposedly lack depth information.
TESLA-1039, 51:21-52:20; Sur-reply, 5-6. Moreover, disclosure of Zhu’s point
clouds is present in cited portions of Zhu in the Opposition. TESLA-1023, 14:43-
53; Opp. 11-12. This disclosure describes Zhu’s “point cloud image 802,” present in
FIG. 8 (what PO mistakenly alleges is a “new” figure). Motion, 3. The Opposition
also cited to Zhu’s laser sensors, which are part and parcel to Zhu’s laser-generated
point cloud. TESLA-1023, 15:1-20; Opp., 11-12.

IV. CONCLUSION

The Board should deny PO’s Motion to Strike in full. PO has not shown that

the Board should invoke the “exceptional remedy” requested. TPG, p. 80.
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