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I. Introduction and Summary

Each challenged claim of the *330 Patent requires a dynamic change to “an
impedance” (claims 1, 23, 29) or “a bias current” (claims 10, 26)—that is “in the
signal path.”' EX1001, 12:57-67 (claim 1: “dynamically changing an impedance
of a component in the signal path”), 13:23-36 (claim 10), 14:15-28 (claim 23: “an
impedance in the signal path is configured to be dynamically adjusted”), 14:50-67
(claim 26), 15:21-16:12 (claim 29). Per the plain and undisputed language of the
claims, something that is in the signal path must dynamically change.

This key aspect of the claims is not met by Behbahani’s rerouting of the
signal path itself—to swap one static, unchanged filter for another static, unchanged
filter. Apple does not and cannot dispute that, in Behbahani’s approach, neither
filter stays in the signal path; and neither filter changes. Response, 2-3, 5-11, 45,
54-60; EX2020, 4957-63, 71, 74-83.

Professor Larson testified plainly and without rebuttal that a POSITA would
understand the challenged claims (and this distinction) this way. EX2020, 958,
62, 70-71, 74-77, 85. He explained the distinction simply—akin to the difference
between “replacing a 25W light bulb with a 100W light bulb,” or instead “installing
a single dimmable light bulb with a dimmer control.” Id., §78. The impedance of

any bulb is only changed in the latter, dimmer-control approach.

U All bold italic emphasis herein added.
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In Behbahani, no impedance of any filter circuit block remains in the signal
path and is adjusted—as the claims require by their plain language. Id., §979-85;
EX1001, Claim 1 (“reducing a switching current in the signal path by dynamically
changing an impedance of a component in the signal path”); EX1004, 1206 (instead
“substituting a scaled version of a nominal circuit”). The swapped low-pass filters
do not change. The overall bandpass is built of multiple circuits and impedances,
none of which undergo changed impedance or bias. Response, 58-60; EX2021,
67:5-69:18 (“...We haven’t changed the transconductance of the low-pass filter;
right? A. Yes. Okay.”); EX2020, 4981-83 (“What the band-pass filter of the
Behbahani papers does not have is any individual impedance ‘in the signal path’

that changes dynamically during operation”):

High Pewer Filter Low Power Filter
Signal path Signal path
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Apple’s Reply avoids this distinction, and never confronts the import of the

“in the signal path” language of each claim. Instead, Apple mischaracterizes
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Theta’s argument to fight strawmen; tries to fault Theta for not centering its rebuttal
on unstated differences between a component, a circuit, or an impedance; and
argues about materials outside of its Ground—materials that Apple itself first tried
to rely on. These mis-directions are addressed below.

More fundamentally, as explained in Response and herein, Behbahani’s
entire bandpass block, containing multiple filters, is neither “a component,” a single
“a circuit,” nor a single “an impedance” in the ordinary understanding of the
challenged claims. See Response, 58-59; EX2020, 4946-48, 71, 74, 76-77, 82-83.
Apple seemingly agreed in its Petition, instead identifying the underlying high- and
low-power low-pass filters inside that bandpass box as the relevant “component”
or “circuit.” Petition, 25 (“a low-pass filter, satisfying the filter component”), 43-
44 (“switching from Behbahani’s high-power filter to its low-power filter
dynamically changes ... a component (the filter) in the signal path, as claimed”);
EX1003, 9124.

First via attorney argument in Preliminary Reply, then via improper late
expert declaration in Reply, Apple changed theories; now asserting that the entire
bandpass is the claimed “component” or circuit. Prelim. Reply, 1; EX1042, 494-6
(“Variable Bandpass Filter Block Is A ‘Component’...”). This late change in
theory should be struck or disregarded, for the reasons given in Theta’s Motion to

Strike (Paper 23). This late theory and assertion by Professor Abidi is also contrary
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to common sense and unsupported by intrinsic evidence—and should alternatively
be disregarded for lack of merit.

And even if Professor Abidi’s cursory statements and Apple’s new theory
were considered, Professor Larson disagrees—and gave a well-supported opinion,
citing evidence, as to why a POSITA would not understand the entire bandpass box

99 ¢¢

to be “a component,” “a circuit,” or “an impedance” in the claims. EX2020, 46-
48,71, 74,76-77, 82-83. Apple has the burden of proof and cannot rebut Professor
Larson—or invalidate Theta’s long-standing foundational patents—with a
conclusory, “nuh-uh” declaration from a prior art author serving as Apple’s retained
expert. Professor Abidi’s Reply Declaration fails to support Apple’s bare assertions
about the claim language. See EX1042, 4.

Apple was required, but failed, to discuss the interpretation and application
of these terms in context, or whether they mean different things. Apple failed to
discuss how a bandpass containing three separate filter blocks could be “a
component” of a circuit, and also “a circuit,” and also “an impedance” as claimed.
It cannot. Theta and Professor Larson explained how the bandpass box is none of
these things in the claims’ full context. EX2020, 9981-86.

Apple’s repeated refrain on reply—that Theta must somehow “exclude”

Apple’s broad re-interpretation from the claim scope—is both an incorrect re-

allocation of the burden of proof, and something that Theta did anyway. The
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necessary dispositive distinctions were built into the claims over two decades ago,
when Theta filed the patent, and disclosed the Behbahani papers and 2003 Tsividis
article to the Examiner for review. EX1001, 2; EX1002, 62 (disclosing Behbahani,
Tan, and EX1011). The claims require dynamic changes to “a component,” “a
circuit,” or “an impedance” that is, and remains, “in the signal path.” EX1001;
Response, 48-50.

In Reply—ignoring the claim language and intrinsic evidence identified by
Theta and Professor Larson—Apple cites to a different patent (the 251 Patent)
from Professor Tsividis’s separate work at Columbia University. Reply, 22 (citing
EX1044). But the *251 Patent demonstrates the very distinction core to the dispute
here. It shows how Professor Tsividis elsewhere taught and claimed switching
between entire filter components by changing the signal path. See EX1044 at
9:59-62 (“control logic 316 detects that it is time to change the operating signal
pathway from the upper filter 308 to the lower filter 310”), Figs. 3, 2¢ (different
“Blocks Connected to Signal Path”), claim 1 (filter banks selectively “connected”
to output to receive signal).

This re-routing approach taught in the *251 Patent, also used in Behbahani,
is self-evidently different from the ’330 Patent’s approach—of changing the
parameters of a component or circuit already in the signal path. See, e.g.,

EX1001, 2:11-15 (“dynamically changing an impedance of a component in the
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signal path”); 2:22-25 (“dynamically changing a bias current in the signal path”);
Claim 1 (“reducing a switching current in the signal path by dynamically changing
an impedance of a component in the signal path”).

The ’330 Patent discloses and claims a signal path with controlled,
dynamically variable elements in it—not a system that switches between different
signal paths to traverse different static elements. See also EX1001, 11:50-52
(“control the gain, biasing, and impedance levels of the circuits in the receiver
signal path”), Fig. 14, Fig. 9A, 9:36-59 (“one or more impedance in the function
block 920 may be increased”); EX2020, q944-48; Response, 48-53, 62, 64-65.

There is a plainly understood difference between controlling to adjust a
signal path element in operation as claimed, and re-routing the path to swap a

different static element.

EX1001, Fig. 9A Behbahani, Fig. 4 (excerpts annotated)

Signal path
IMPEDANCE CONTROL

924 (b) step DR by substitution of a scaled cireuit block.
\}I 920
910 I
=

it FUNCTION vouT Low Power Filter High Power Filter
912 - BLOCK 2922 Signal path Signal path
926 |Circ it Circlit
GAIN CONTROL T—/ Blo k Blogk
BIAS CONTROL ~'scaled
()
FIG. 9A v
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The challenged claims’ language reflects this distinction, by requiring a
change to “a” bias, or “an” impedance “in the signal path.” Apple, and the Board’s
institution decision, instead discussed “the” impedance experienced by the signal
when its path changes. But Theta’s Response demonstrated this to be a different
concept on the other side of the distinction above. See Response, 12, 42, 47-48, 54,
60. Apple failed to address this core distinction in reply.

The Behbahani papers fail to disclose or render obvious dynamically
changing something “in the signal path.” Apple’s Petition fails for at least two
other reasons as well.

Apple’s Reply also fails to address the Petition’s deficiencies concerning the
“determining a first signal strength at a first node” or “a first signal strength
indicator circuit” elements. See Response, 69-70 (noting failure to declare re:
obviousness to a POSITA). Apple admits that the Behbahani papers do not discuss
any signal strength measurement circuit. Apple cannot cure its failure to discuss or
support the alleged obviousness of these elements by adding a Reply Declaration—
wherein a prior art author acting as paid expert admits a lack of disclosure, but
attempts to gap-fill with a conclusory assertion that a POSITA would have
understood what was intended but left out. See EX1044, 913 (“It was our intent,

which a POSITA would have understood, to include the described functionality™).
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Apple’s failure of proof on these elements is an independent reason to uphold all
challenged claims.

Finally, as explained in Preliminary Response and then recently clarified by
the Acting Director, this Petition should not have been instituted, and its
maintenance is not consistent with the Board’s current guidance concerning
exercise of its discretion. This is an admitted follow-on challenge, to long-settled
(indeed now expired) foundational patents—using art that was put before the
Examiner for consideration decades ago by Professor Tsividis. Response, 3-4, 11-
12, 13-19. Apple made no showing of past material error by the Office—as
required under Advanced Bionics. Paper 8, 56-62. Subsequently, the Director
clarified that such a showing of material error was required. See, e.g., Ecto World,
LLCv. RAI Strategic Holdings, Inc., IPR2024-01280, Paper 13 at 5 (P.T.A.B. May
19, 2025). De-institution and dismissal of these proceedings would serve justice
and fairness, Theta’s settled expectations in long-standing patent rights, and Office
policies and efficiency.

For all these reasons, as explained more fully below, Apple failed to meet its
burden. The Board should uphold the challenged claims.

II.  Petitioner failed to prove that the challenged claims are taught or
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suggested by the Behbahani papers.

A. Apple’s Petition and Reply failed to show that the Behbahani
papers disclose or teach dynamically adjusting “a component,” “a
circuit,” “an impedance” or “a bias” that is “in the signal path” according
to the challenged claims

Each challenged claim can be and must be upheld based on a straightforward
distinction—reflected directly in the claim language—between e.g., “dynamically
changing an impedance of a component in the signal path,” or instead changing the
signal path to swap one static circuit block for another. Response, 1-12, 44-69;
EX2020, 9940-48, 54-85. This distinction, summarized in Section I above, is
detailed at length and with intrinsic and extrinsic evidentiary support in Theta’s
Response and supporting expert testimony. /d.

1.  Behbahanr's static filter swap is not the claimed approach

of dynamically adjusting “an impedance” or “a bias” that is “in
the signal path”

As discussed in Response, and not disputed by Apple in its Reply, Behbahani
changes the signal path to route the signal through a different, static filter “circuit
block.” EX2020, 4957-63 (annotated figure below), 75, 82; EX2021 (Abidi Dep.),

67:5-69:18, 70:9-23, 76:16-77:24, 97:5-8; Reply, 17.
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Apple’s Reply also does not dispute that Behbahani’s two alternate filter
“circuit blocks” each undergo no change in their circuit components or parameters
via the switch. EX2020, 4962, 71, 76, 79-80; EX2021, 67:5-69:18. Behbahani’s
solution does not match the claim language. And Apple’s Reply never attempts to
apply the actual claim language. Apple failed to identify “an impedance” or “a
bias” that is “in the signal path” and is dynamically adjusted during operation as
required.’

Instead of identifying “an impedance in the signal path” that is dynamically
adjusted, Apple’s Petition focused on the alleged impedance “experienced by” the

signal as Behbahani’s filter swap changed the signal path. See, e.g., EX1003, 4124

2 The Texas district court recently issued its claim construction Order, confirming
the ordinary understanding of terms such as “signal path” and “dynamically”
changing. EX2025, 14, 47 (changing “during operation based, at least in part, on

information gained during operation”).

10
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(stating that “the signal path impedance” changes); EX2021, 70:20-23 (“... the
impedance of those transconductors don’t change by virtue of the swap; right? A.
But the impedance experienced by the signal does change.”). Theta’s Response
showed how the impedance experienced by the signal can change without any
singular “an impedance” in the signal path changing. See, e.g., Response, 5-7, 42
(“The claims do not require ‘the impedance experienced by the signal’ to change,
but rather ‘an impedance’ of a component or circuit to change while “in the signal
path.”).

2. Behbahani’s entire bandpass is not “a component,” “a
circuit,” or “an impedance”

Apple’s Reply no longer talks about “the” impedance “experienced” by the
signal. Instead, Apple (improperly, see Paper 23) changed theories. Now, Apple
claims that what it calls “Behbahani’s Variable Bandpass Filter Block™ is the
claimed “a component” or “a circuit” allegedly adjusted. Reply, 6-7 (citing
Petition, 25, 35-51). And Apple wrongly claims this was always its argument. /d.

But Apple’s Petition never identified the entire bandpass as the claimed “a

29 ¢¢

circuit,” “a component,” or “an impedance”—perhaps because the bandpass is
indisputably made up of multiple circuit blocks, with many components, and many

impedances, such that calling it “an impedance” strains credibility. Instead, Apple

identified the low-pass filters within the bandpass as the relevant component or

11
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circuit. Petition, 25 (“a low-pass filter, satisfying the filter component”), 43-44
(“switching from Behbahani’s high-power filter to its low-power filter dynamically
changes™). Apple’s cited passages do not identify the entire bandpass as the .

Apple never supports the new, bare assertion that the entire bandpass is “a
circuit,” “a component,” or “an impedance.” Reply, 9-11, 16-18; EX1042, 94-6.
Instead, Apple pretends that it is up to Theta to “exclude[e] Behbahani’s larger
[bandpass] filter block™ from the claims. Reply, 18. It is not. Apple’s burden of
proof never shifts to Theta. Response, 46-47.

Lacking intrinsic evidence, Apple mischaracterizes Theta’s position;
completely ignores Professor Larson’s actual testimony about why the bandpass
would not be understood as a single circuit, component, or impedance in the signal
path; and cites testimony about articles and hypothetical circuits. Indeed, Apple’s
Reply juxtaposed a hypothetical circuit with Professor Larson’s deposition
testimony—even though he was never shown that hypothetical circuit.

Mis-directions and tricks do not satisfy Apple’s burden to show that a
POSITA would have understood the belatedly identified and complicated bandpass

29 ¢¢

structure as “a component,” “a circuit,” or “an impedance” of the claims. That is a
fact question, requiring evidence. And the only evidence of record concerning a

POSITA’s understanding here comes from Professor Larson. See, e.g., EX2020,

981-83 (“a person of skill in the art would not understand a change to the overall

12



IPR2024-00816
Patent No. 7,010,330

impedance of the receiver, or of a section of the receiver chain containing multiple
circuit blocks, effected only by re-routing the signal path, to be dynamically
changing ‘an impedance,” ‘an impedance of a component,” or ‘an impedance’ of a
circuit ‘in the signal path’ as used in claims”).

The entire bandpass is not one block, one component, one circuit, or one
impedance, nor does it have only one bias current. Id.; see also id., 446-48, 77-80
(noting the patents teach and claim adjustments to a single functional block).
Crucially, no portion of the entire bandpass changes impedance or bias while it is
“in the signal path.” Id., 981-83 (“no impedance remains in the circuit path and is
adjusted”).

Apple does not say otherwise. Even in Apple’s new bandpass filter
“component” theory, Apple still asserts that the alleged dynamic adjustment comes
via changing the signal path to swap filter circuits. Reply, 17 (“its impedance is
dynamically adjusted by switching between two alternative filter paths™). For all
the reasons discussed in Theta’s Response and above, changing the signal path to
swap filters does not meet the challenged claims’ language.

Apple’s new theory is unsupported, contrary to the claims and intrinsic

evidence, and was rebutted by expert testimony. Each of the challenged claims

should be upheld.

13
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3. No impedance or bias in the signal path is dynamically
changed per the claims.

Changing the signal path to swap the static low-pass filters in Behbahani’s
system is not “dynamically changing an impedance of a component in the signal
path.” EX1001, claim 1. It is also not “an impedance in the signal path” that “is
configured to be dynamically adjusted.” /d., claim 23. Itis also not “an impedance”
in a circuit in “a signal path” that is “configured to be dynamically adjusted.” /1d.,
claim 29. It is also not “dynamically changing a bias current in the signal path.”
Id., claim 10.

For each of these claims, this is true because no Behbahani impedance or
bias both remains “in the signal path,” and is dynamically adjusted in operation.
See, e.g., EX2020, 9473-80. That conclusion is not altered by drawing a larger box
that includes more “circuit blocks,” impedances, and bias currents—because the
identified adjustment is still accomplished in the Behbahani papers only by
switching between static signal paths, rather than by changing “an impedance” or
“a bias” that remains “in the signal path.” Id., 981-83; Reply, 17 (“adjusted by
switching between two alternative filter paths”), EX1043, 63:10-66:2 (static
individual block impedances). The Behbahani path-switching approach is not what
is claimed.

When Professor Tsividis wanted to teach and claim (different) inventions

14
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that included “switching between two alternative filter paths,” he did so directly in
plain language. See EX1044 (°251 Patent) at 9:59-62 (“change the operating
signal pathway from the upper filter 308 to the lower filter 310”), claim 1 (static
filter banks selectively “connected” to output to receive signal).

In the 330 Patent, Professor Tsividis instead taught and claimed
“dynamically” adjusting an impedance or a bias current already “in the signal path.”
EX1001, 2:11-15 (“dynamically changing an impedance of a component in the
signal path”); Claim 23 (“an impedance in the signal path is configured to be
dynamically adjusted”). The difference is plain from, and is reflected in, the
language of each challenged claim.

4. Apple’s Reply mischaracterizes rather than rebuts Theta’s
positions.

In Reply, Apple repeatedly tries to fault Theta for not pursuing a supposed
“invitation” to uphold some claims—but presumably not others—on definitions of
“component” or “circuit.” See Reply, 1-2, 16-17. In fact, Theta did show that a
POSITA would not understand the bandpass Apple now points to as a singular
component, circuit, or impedance in the claims. EX2020, §981-83; see also id.,
946-48, 77-80 (“the teachings and challenged claim language of the Tsividis
Patents would be understood by a person of ordinary skill in the art to be referring

to impedance and bias current adjustments made dynamically for a single function
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block™); EX1001, 9:36-59 (“one or more impedance in the function block 920 may

be increased”), Fig. 9A:

IMPEDANCE CONTROL
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GAIN CONTROL B
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FIG. 9A
And Theta explained how the Behbahani papers instead show swapping of
multiple “circuit blocks” within its bandpass. EX2020, 4957-63; EX1004, Fig. 4(b)

(“substitution of a scaled circuit block™):

Circuit Circuit
Block Block

NSoed 7

()

Apple’s suggestion that Theta somehow relied only on Figure 6 of the 330
patent is demonstrably false. See Reply, 9. Theta showed how the claim language
and all intrinsic evidence support Theta’s reading. Response, 48-52; EX2020,
9943-48 (“The Tsividis Patents teach these adjustments as changes effected in a
single circuit block ...”). And Theta showed how the disclosures resolve any
ambiguity about whether Figure 6 would be understood as “a” single, changed
circuit. /Id., J46; EX1001, 7:44-46 (“FIG. 6 is an example of how a circuit’s
impedances may be scaled”), 7:57-59 (“In this way, an impedance can be scaled in

order to decrease a circuit’s required drive current.”).
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Apple’s Reply strategy—of accusing Theta of failing to exclude Apple’s
unsupported interpretation—ignores and/or misstates Theta’s argument, which
actually does just that.

Apple’s accusatory Reply strategy also betrays Apple’s failure to provide
support for its own interpretation. Apple has the burden, which cannot be met by
passing it to Theta, or by merely asserting that a multi-circuit block bandpass is a
singular “component” or “impedance” in the claims. Even if the Board allows
Professor Abidi to assert, for the first time on Reply, that the bandpass “is” the
“component or circuit in the signal path whose impedance is dynamically varied”
(EX1042, 94)—which it should not do—this opinion is unsupported by intrinsic
evidence, or even an assertion that a POSITA would understand it to be so. Id. It
is also contrary to and rebutted by Professor Larson’s well-supported opinion.

Cursory statements by Apple’s expert don’t overcome the claim language,
intrinsic evidence, and expert testimony provided by Theta. The Rules of Evidence,
including FRE 702 requiring expert testimony to be reliable and supported, apply
here. 37 C.F.R. § 42.62. “Expert testimony that does not disclose the underlying
facts or data on which the opinion is based is entitled to little or no weight.” 37
C.F.R. § 42.65 (a); In re Am. Acad. of Sci. Tech Ctr., 367 F.3d 1359, 1368 (Fed.

Cir. 2004) (“the lack of factual corroboration warrants discounting the opinions
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expressed in the declarations.”). Experts cannot properly offer opinions based
solely on their say-so. See, e.g., Gen. Elec. Co. v. Joiner, 522 U.S. 136, 146 (1997).

Much of Apple’s Reply erects and attacks strawmen by misconstruing
Theta’s position. Theta did not argue the claims are somehow limited to “adjusting
individual resistors or capacitors.” Reply, 11. Theta did not argue that the “upper
resistor” of Figure 12 is part of the signal path when the switch is open. Id., 12.
Theta is not required “to distinguish the ‘component’ and ‘circuit’ claims from the
‘signal path’ claims”—because all of the challenged claims require a dynamic
adjustment to “an impedance” or “a bias” that is and remains “in the signal path.”
Reply, 17. And this is precisely what Apple has failed to show in any interpretation
of the Behbahani papers.

Apple’s counsel did not show the diagrams on page 13 of its Reply to
Professor Larson when posing its hypothetical “consistent” circuit during
deposition. EX1043, 55-25-60:7. Unsurprisingly, the resulting testimony became
confused, and is unclear as to the participants’ varying understanding of the exact
circuit being discussed—as well as what aspects of the patents are supposedly
“consistent.” Id. (“I don’t quite understand how you’re trying to reconfigure the
circuit” ... “two switches”). Whichever way the switches are implemented, varying
an impedance by adding or subtracting resistance in parallel is not understood to be

the same as re-routing the signal path to exchange whole filter components. /d.,
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55:10-24.

Both parties here have now accused the other of misunderstanding the 2003
Tsividis article—that Apple introduced but did not rely on directly for its Ground.
See Reply, 18. The article is extrinsic evidence, but as Theta rightly pointed out, 1s
“not a determiner of the scope” of the claims. Response, 60. Theta’s explanation
of the article is consistent with all of its disclosure. Id., 60-63; EX2020, q964-72.
The article discusses and shows the Behbahani approach of using “two filters” each
with static construction, as in Figure 11, and contrasts that with “switching

individual filter elements rather than entire filters ... as shown in Figure 12.”

EX1011, 8-9.

Power Down
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12. An active RC circuit in which dynamic impedance scaling can be
performed without causing output fransients.

1. Method to switch between two signal proce:

The most salient point here is that there are distinct approaches discussed,
and Professor Tsividis credited and cited Behbahani for Behbahani’s (different)
approach. But Professor Tsividis also discussed “switching individual filter
elements rather than entire filters,” to “use a single filter and vary its structure

dynamically”—as a different approach for future “investigation” and, in this case,
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patenting. Id.

5. The °330 Patent claims a different approach than the
Behbahani papers disclose.

Professor Tsividis disclosed the Behbahani papers, and his 2003 article, to
the Office when he applied for the 330 Patent. EX1002, 62, 335. And Professor
Tsividis sought and obtained patents teaching and claiming this new approach of
changing an individual impedance or bias, while it is operational in the signal
path. See, e.g., EX1001, claim 1 (“reducing a switching current in the signal path
by dynamically changing an impedance of a component in the signal path”).

In addition to being evident in the claims and other disclosures of the *330
Patent, this new approach is discussed in his academic teaching. EX1011, 9-10;
EX2004, 9 (citing EX1001, EX1011, other papers: “However, techniques for
applying the discussed techniques even in the presence of signals, without causing
disturbances at the output, have been developed”). In contrast, Professor Abidi’s
prior work described in the Behbahani papers relies instead on switching the signal
path—and simply does not teach these new approaches. EX2021, 75:12-76:15
(“It’s hypothetical and does not serve our purposes.”); EX2020, 4467-72; Response,
41-44.

The Examiner understood Professor Tsividis’ claimed approach and its

distinction over the cited art. This is presumptively so under Advanced Bionics
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given the lack of any showing of material error by Apple. See, e.g., Advanced
Bionics, LLCv. MedEl Elektromedizinische Gerdte GMBH, 1PR2019-01469, Paper
6 at9 (P.T.A.B. Feb. 13, 2020) (precedential); see also Section III below.

In short, nothing in Apple’s Reply rehabilitates its deficient Petition. Apple
failed to show that Behbahani, including in alleged combination with Tan, discloses
or suggests to a person of ordinary skill in the art dynamically adjusting “an”
impedance or “a” bias “in the signal path”—as taught and claimed in the *330
Patent. The alleged static filter swap—via re-routing of the signal path—of
Behbahani does not disclose or suggest these elements, and each challenged claim
must be upheld.

B. Apple’s Petition and Reply failed to show that the Behbahani

papers disclose or teach a signal strength indicator circuit according to
the challenged claims

As discussed in Response and in Section I above, the challenged claims also
require “determining a first signal strength at a first node in the signal path” (Claims
1, 10), or “a first signal strength indicator circuit coupled to the signal path, and
configured to determine a first signal strength” (Claims 23, 26, 29). EXI1001.
Apple failed to show teaching or suggestion in the Behbahani papers of these
independent claim elements requiring a signal strength indicator circuit. Response,
69-70. Apple failed to discuss any physical implementation details of such a circuit.

1d., Petition, 32-34. Professor Abidi admitted that measurement circuits for this
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purpose were not included in his design or discussed in the Behbahani papers.
EX2021,91:20-92:9, 94:3-18 (“...they’re not discussed in the papers either though,;
right? A. Correct. Correct.”). Apple also failed to show how the identified 7Tan
peak detector circuit, used for a different purpose, could even accomplish the
“signal strength indicator circuit” functions claimed.

In Reply, Apple again improperly attempted to gap-fill with new, late, and
unsupported testimony (see Paper 23)—suggesting that a POSITA would have
intuited Professor Abidi’s intent, and understood what was admittedly not
disclosed. EX1042, q13 (“It was our intent, which a POSITA would have
understood, to include the described functionality ...”); see also id., 414 (“assumes
that a POSITA would have understood how to implement”). But whether by
(apparently) modifying the circuit of 7an to do something it was not disclosed for
(id. at [15), or somehow using another circuit not in Apple’s Ground (id., 916),
Apple and Professor Abidi cannot supplement the teachings of the Behbahani
papers with a Reply declaration from one of their authors two decades later. This
is not a question of lack of detail—no circuit of any kind is taught for this purpose
in the cited Behbahani papers.

The Behbahani papers admittedly did not discuss any such implementation.
See also id., 16 (“we did not discuss this circuit”). Apple’s unsupported assertion

that a POSITA would have found it obvious how to include such a circuit—coming
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from a prior art author discussing his alleged intentions decades ago—is not
evidence that meets Apple’s burden of proof. The Reply declaration is improper
and should be stricken and excluded from consideration, for all of the reasons given
in Theta’s Motion to Strike. See Paper 23, 6-8.°

Professor Abidi’s Reply Declaration is also inherently unreliable and can be
dismissed for lack of merit as hindsight reasoning from an interested prior art
author. See, e.g., TransWeb, LLC v. 3M Innovative Props. Co., 812 F.3d 1295,
1302 (Fed. Cir. 2016) (discussing problems of uncorroborated testimony by
interested parties); Xerox Corp. v. Bytemark, Inc., IPR2022-00624, Paper 9, 2022
WL 3648989, at *6 (P.T.A.B. Aug. 24, 2022) (noting “particularly problematic”
nature where expert testimony is offered to supply a missing limitation); KSR Int’l.
Co. v. Teleflex Inc., 550 U.S. 398, 421 (2007) (“factfinder ... must be cautious of
arguments reliant upon ex post reasoning”).

Further, the Director has required that all claim elements, such as the “signal
strength indicator circuit” here, must be shown in the asserted prior art, rather than
in assertions about common knowledge. Memorandum, Enforcement and Non-

Waiver of 37 C.F.R. § 42.104(B)(4) and Permissible Uses of General Knowledge

3 Professor Abidi did not even say the word “obvious” for these elements in his initial

declaration. See Response, 70; EX1003, 49179-181.

23



IPR2024-00816
Patent No. 7,010,330

in Inter Partes Reviews, July 31, 2025, at 1. General knowledge, including as
described in “expert testimony” such as the Reply Declaration here, “may not be
used to supply a missing claim limitation.” Id.*

Apple’s admission that a signal strength determination circuit is not found in
the Behbahani papers, and its late reliance on general knowledge to fill this gap,
fails to meet this standard of 37 C.F.R. § 42.104(B)(4), and warrants upholding of
the claims. Id.; EX2021, 91:20-92:9, 94:3-18 (*“...they’re not discussed in the
papers either though; right? A. Correct. Correct.”); EX1042, 916 (“we did not
discuss this circuit”), 4913, 14 (“assumes that a POSITA would have understood
how to implement a conventional and well-understood technique™)

Apple had the burden to produce competent evidence here and failed. For

these additional reasons, the challenged claims should be upheld.

* The Memorandum purports to apply prospectively (id., 3), but the rationale, rule,
and precedents against supplying elements from general knowledge already existed,
and apply here. See, e.g., Arendi S.A.R.L. v. Apple Inc., 832 F.3d 1355, 1363 (Fed.
Cir. 2016); DSS Technology Management, Inc. v. Apple Inc., 885 F.3d 1367, 1374-
76 (Fed. Cir. 2018) (rejecting ‘“conclusory statements and unspecific expert

testimony” in support of finding an element in “common knowledge™).
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III. This trial should not have been instituted and should be dismissed

As raised by Theta before institution, and as confirmed by the Acting
Director after institution, this proceeding should not have been instituted—
including because the dispute centers on prior art that was cited to the Examiner
decades ago, and Apple failed to make or even attempt the required showing of
material error by the Office. Prelim. Response, Paper 8, 56-62 (arguing that
allowing ‘“general and conclusory reference to ‘the strength of the Proposed

299

Grounds’” to substitute for such a showing is “inconsistent with the express
precedential language of Advanced Bionics™).

After Theta’s Response identified the issue and detailed the split among
Board panels (see Paper 8, 60-62), the Director resolved the split and clarified that
under Advanced Bionics, a showing of material error is required in these
circumstances, and that mere citation to the proposed grounds is not a sufficient
showing. Ecto World, IPR2024-01280, Paper 13 at 5 (“Petitioner’s generalized
statements as to the strength of its Petition fail to identify sufficiently a material
error. Ordinarily, that would mean a denial of institution.”). Here, Section 325(d)
discretion was not exercised, on a disputed basis that was disallowed months later.

Paper 12, at 23 (“by pointing to the proposed grounds”). Theta respectfully renews

its request that this proceeding be dismissed in the Director’s discretion pursuant to

25



IPR2024-00816
Patent No. 7,010,330

Section 325(d)—a result that comports with justice, Office policy, judicial
efficiency, and the expectations of the parties.

In addition, Theta’s long-settled expectations—in patent rights granted by
the Office beginning in 2006—are frustrated by being forced to defend this weak,
follow-on challenge. Theta’s patent family was Examined with citation to
Behbahani and Tan, as well as the 2003 Tsividis article. Theta’s patents have been
asserted and challenged in litigation against Samsung that ended in a favorable pre-
trial settlement. The ’330, 825, and 202 Patents have survived on their merits
through prior IPRs filed by Lenovo and Motorola.

Apple does not have a right to institution of any Petition. Ecto World, Paper
13 at 9 (citing Mylan Labs. Ltd. v. Janssen Pharmaceutica, N.V., 989 F.3d 1375,
1382 (Fed. Cir. 2021)). Proceedings can be and are properly dismissed post-
institution in the Director’s discretion—including to promote “efficiency and
integrity of the patent system.” See, e.g., Hulu LLV v. Piranha Media Distribution,
LLC, 1PR2024-01252, Paper 17, at 3 (P.T.A.B. April 17, 2025); Sling TV, L.L.C. v.
Realtime Adaptive Streaming LLC, 840 F. App’x 598, 598-99 (Fed. Cir. 2021) (“the
Board has the inherent authority to reconsider institution decisions (beyond the
regulatory time for a patentee’s entitlement to seek reconsideration)”). Here,
Apple’s ability to challenge would not be frustrated by dismissal, because Apple

maintains parallel assertion of the Behbahani Papers in co-pending litigation.
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EX2026 (“IPR prior art references”).> For all of these reasons, the Board needn’t
proceed through review, oral argument, and drafting written decisions; it can and
should dismiss this proceeding in its discretion.

IV. Conclusion

As detailed in Theta’s Response, the ’330 Patent made foundational
inventive and teaching contributions to the field, which have remained interesting
and been broadly referenced. Response, 13-18; EX2004.

Apple’s challenge here is weak, is cumulative of prior Examination, district
court challenges, and prior IPRs, and fails for lack of merit. As shown above, and
in Theta’s Response, Apple failed its burden to show obviousness of elements of
all challenged claims. For all of these reasons, the challenged claims must be

upheld.

Dated: August 5, 2025 Respectfully submitted,

[Aaron R. Hand /

Aaron R. Hand, Lead Counsel

Reg. No. 80,694

Corey Johanningmeier, Back-Up Counsel

> The Texas court refused Apple’s requests to stay the Theta v. Apple litigation. See
EX2027. Lenovo and Motorola, on the other hand, convinced an Illinois court to
stay based on Apple’s IPRs, even after Lenovo’s own IPRs proceeded to final

written decisions with all claims upheld. EX2028.
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