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TUCKER ELLIS LLP
Bart L. Kessel SBN 125080 
bart.kessel@tuckerellis.com 
515 South Flower Street 
Forty-Second Floor 
Los Angeles, CA 90071 
Telephone: 213.430.3400 
Facsimile: 213.430.3409 

Attorneys for Plaintiff 
Anthony Allega Cement Contractor Inc. 

UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF CALIFORNIA 

ANTHONY ALLEGA CEMENT
CONTRACTOR, INC., an Ohio 
Corporation, 

Plaintiff, 

v. 

GUNTERT & ZIMMERMAN, CONST. 
DIV. INC., a California Corporation,

Defendant. 

)
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.

COMPLAINT FOR BREACH OF 
CONTRACT AND UNJUST 
ENRICHMENT; DEMAND FOR 
JURY TRIAL 

Plaintiff Anthony Allega Cement Contractor Inc., an Ohio Corporation, (“AACCI”) 

by and through its counsel, Tucker Ellis LLP, and for its complaint against Guntert & 

Zimmerman, Const. Div. Inc., a California Corporation, (“Guntert”), states as follows: 

NATURE OF THE CASE 

1. AACCI brings this action against Guntert to recover $594,984.00 owed by

Guntert as the result of its breach of a written contract for the purchase and sale of concrete 

slipform paving equipment. 

PARTIES 

2. AACCI is an Ohio Corporation with its principal place of business located at

5146 Allega Way, Richfield Ohio, 44286. 

3. Guntert is a California Corporation, with its principal place of business

located at 222 E. Fourth Street in Ripon, California 95366. 
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JURISDICTION AND VENUE 

4. This Court has jurisdiction over this action pursuant to 28 U.S.C. § 1332(a) 

because there is complete diversity of citizenship between AACCI and Guntert, and the 

amount in controversy exceeds $75,000, exclusive of interest and costs.  

5. Venue in this district is proper under 28 U.S.C. § 1391 in as much as a 

substantial part of the events or omissions giving rise to the claim occurred in this district. 

Specifically, the contract between AACCI and Guntert that is the subject of this action was 

entered into in this district. 

STATEMENT OF RELEVANT FACTS 

6. On about January 12, 2021, AACCI and Guntert entered into Conditional 

Sales Order Contract No. G-7171090B (“Contract”) in which Guntert agreed to sell 

AACCI a S850SL Slipform Paver Tractor (“the Paver”) for the sum of $1,011,916.00.  A 

true and correct copy of the Contract is attached to this complaint as Exhibit 1. 

7. The Contract required AACCI to make three payments to Guntert.  A first 

payment of $303,575 was due upon signing the Contract.  A second payment of $303,575 

was due 60 days from the date of the first payment.  And a final payment of $404,766 was 

due when Guntert was ready to ship the Paver to AACCI.  The Contract required Guntert 

to deliver the Paver to AACCI by July 8, 2021. 

8. AACCI made the first payment of $303,575.00 to Guntert on January 13, 2021 

and it made the second payment of $303,575 to Guntert on March 15, 2021. 

9. Guntert, however, never delivered the Paver to AACCI. 

10. After six months of delays in shipping the Paver, the parties agreed to amend 

the Contract and executed Change Order No. 102.  Change Order No. 102 provided that in 

full settlement of all outstanding issues between the parties, including cancellation of 

Guntert’s obligation to deliver the Paver to AACCI, Guntert would refund the sum of 

$594,984.00 to AACCI.  A true and correct copy of Change Order No. 102 is attached to 

this complaint as Exhibit 2. 
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11. As amended by Change Order No. 102, the Contract required Guntert to make 

two payments to AACCI.  A first payment of $297.492 was due by no later than February 

16, 2022.  A second payment of $297.492 was due by no later than May 18, 2022. 

12. Despite demands having been made, Guntert never made either of these 

required payments. 

13. The Contract provides that in the event an action is filed to enforce any terms 

of the agreement, the prevailing party shall be entitled to recover the reasonable attorneys’ 

fees, expenses and disbursements it incurs in that action.  AACCI has retained the law firm 

and Tucker Ellis LLP to prosecute this action for or on its behalf, and will incur fees and 

expenses for the service of the law firm in a yet undetermined amount and according to 

proof. 

FIRST CLAIM FOR RELIEF 

(Breach of Written Contract) 

14. AACCI refers to paragraphs 1 through 13, above and incorporates them by 

this reference. 

15. The Contract and Change Order No. 102 constitutes a valid, legally 

enforceable contract. 

16. AACCI has performed all of its contractual obligations, other than those that 

have been waived or excused. 

17. Guntert has breached its obligations under the Contract and Change Order No. 

102 by failing to remit the refund payments to AACCI reflecting the cancellation of the 

order. 

18. Accordingly, Guntert has breached its contractual obligations and AACCI is 

entitled to a judgment for $594,984.00 plus prejudgment interest, costs and attorneys’ fees. 

SECOND CLIAM FOR RELIEF 

(Unjust Enrichment) 

19. AACCI refers to paragraphs 1 through 13, above and incorporates them by 

this reference. 
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20. This claim is plead in the alternative, in the event that this Court finds that a 

valid, enforceable contract did not exist between AACCI and Guntert. 

21. By withholding or causing to have withheld the equipment from AACCI and 

withholding the owed refund reflecting AACCI’s payments to Guntert, AACCI has 

conferred a benefit upon Guntert. 

22. Guntert had knowledge or appreciation of the benefit conferred by AACCI, 

and has accepted and retained the same under such circumstances that it would be 

inequitable for Guntert to retain the benefit without paying the value of the refund thereof 

to AACCI. 

23. Guntert has been unjustly enriched in an amount not less than $594,984.00.  

Therefore, in equity and good conscience, AACCI is entitled to entry of judgment for 

Guntert’s unjust enrichment in an amount not less than $594,984.00, representing the 

unpaid refund owed to AACCI and assessable against Guntert.  

PRAYER 

WHEREFORE, AACCI prays for judgment against Guntert as follows: 

1. For damages in the sum of $594,984.00; 

2. For interest according to proof;  

3. For reasonable attorneys’ fees and expenses in prosecuting this action; 

4. For costs of the suit herein; and 

5. For such other and further relief as the Court deems just and proper. 

DATED:  October 11, 2022 TUCKER ELLIS LLP 

By:    
Bart L. Kessel 
Attorneys for Plaintiff 
Anthony Allega Cement Contractor Inc. 
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DEMAND FOR JURY TRIAL 

Plaintiff Anthony Allega Cement Contractor Inc. hereby demands a jury trial 

on all issues so triable. 

 

DATED:  October 11, 2022 TUCKER ELLIS LLP 

By:    
Bart L. Kessel 
Attorneys for Plaintiff 
Anthony Allega Cement Contractor Inc. 
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