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TUCKER ELLIS LLP
Kaitlyn N. Pangburn SBN 336346 
kaitlyn.pangburn@tuckerellis.com 
515 South Flower Street 
Forty-Second Floor 
Los Angeles, CA 90071 
Telephone: 213.430.3400 
Facsimile: 213.430.3409 

Attorneys for Plaintiff 
INDEPENDENCE EXCAVATING, INC. 

UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF CALIFORNIA 

INDEPENDENCE EXCAVATING, INC., an 
Ohio Corporation, 

Plaintiff, 

v. 

GUNTERT & ZIMMERMAN, CONST. DIV. 
INC., a California Corporation, 

Defendant.

)
)
)
)
)
)
)
)
)
)
)

Case No. 

COMPLAINT FOR BREACH OF 
CONTRACT AND UNJUST ENRICHMENT 
AND DEMAND FOR JURY TRIAL 

COMPLAINT

Plaintiff Independence Excavating, Inc., an Ohio Corporation, (“Independence Excavating,” the 

“Plaintiff,” or “Buyer”) by and through its counsel, Tucker Ellis LLP, and for its Complaint against 

Defendant Guntert & Zimmerman, Const. Div. Inc., a California Corporation, (“Guntert,” the 

“Defendant,” or “Seller”), states as follows: 

Nature of the Case 

1. Plaintiff Independence Excavating brings this action against Defendant Guntert to recover

an amount of $198,252.00 owed to Plaintiff as and for Plaintiff’s cancellation of the MP550 Material 

Placer (“MP550 Material Placer” or “MP550”) portion of the contract relevant to this matter, as evidenced 

by the mutually agreed upon Change Order No. 105. (Change Order No. 105 is attached hereto as Exhibit 

A). 
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2. On or about May 6, 2020 and May 8, 2020, Plaintiff and Defendant entered into a Conditional 

Sales Order Contract, wherein Defendant Guntert was the Seller and Plaintiff Independence Excavating 

was the Buyer. (Conditional Sales Order Contract is attached hereto as Exhibit B). 

3. On or around April 30, 2020, Plaintiff received a quote from Defendant for, among other 

equipment, a MP550 Material Placer.  

4. On July 23, 2020, the Parties mutually agreed to a Change Order to the MP550 Placer 

Contract Terms and Conditions. (Ex. A). The written Change Order, among other things, stated that 

Plaintiff wished to cancel the MP550 Placer portion of the contract with Defendant because of its delayed 

delivery. (Ex. A). The final purchase contract price was $661,949.00; however, Plaintiff only sought to 

receive a refund for the MP550 portion of its order, consisting of a 30% Payment No. 1 in the amount of 

$198,252.00. (Ex. A). 

5. Plaintiff and Defendant mutually agreed in writing that Plaintiff’s MP550 portion of the order 

was to be cancelled and Defendant was to refund Plaintiff its 30% Payment No. 1 in the amount of 

$198,252.00 no later than November 15, 2021. (Ex. A). 

6. Despite the Plaintiff performing its contractual obligations to Defendant in its entirety, 

including remitting 30% Payment No. 1 for the MP550 Material Placer, and executing a mutually agreed 

upon written Change Order, the Defendant has refused to perform its contractual obligations, whether it 

be timely delivery of the MP550 or providing the refund as represented by the Change Order No. 105.  

7. Defendant currently owes Plaintiff $198,252.00 in principal related to collection of this 

matter.   

8. Plaintiff therefore brings this Complaint, seeking damages for the Defendant’s failure to 

refund Plaintiff’s payment as agreed upon in the Change Order No. 105, which was executed as a result 

of Defendant’s failure to timely deliver the MP550 Material Placer. 

Parties 

9. Plaintiff Independence Excavating is an Ohio Corporation with its principal place of business 

located at 5720 E. Schaaf Road, Independence, Ohio 44131.  

10. Defendant Guntert is a California Corporation, with its principal place of business located at 

222 E. Fourth Street in Ripon, California 95366. 
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Jurisdiction and Venue 

11. This Court has jurisdiction over this action pursuant to 28 U.S.C. § 1332(a) because there is 

complete diversity of citizenship between Plaintiff Independence Excavating and Defendant Guntert, and 

the amount in controversy exceeds $75,000, exclusive of interest and costs.  

12. Venue in this district is proper under 28 U.S.C. § 1391 in as much as a substantial part of the 

events or omissions giving rise to the claim occurred in this district. Specifically, the business relationship 

between Plaintiff Independence Excavating and Defendant Guntert was initiated by virtue of the contract 

subject to this claim, which was effectuated in this district. 

STATEMENT OF FACTS 

A. The Conditional Sales Order Contract and Change Order 

13. The Plaintiff and the Defendant had a business relationship spanning approximately 16 

months.   

14. On or about May 6, 2020 and May 8, 2020, Plaintiff and Defendant entered into a 

Conditional Sales Order Contract, wherein Defendant Guntert was as the Seller of certain equipment and 

Plaintiff Independence Excavating was the Buyer. (Ex. B). 

15. The Defendant (referred to therein as “Seller”) signed and acknowledged all of the Terms 

and Conditions provided for in the Conditional Sales Order Contract. (Ex. B). 

16. The Plaintiff (referred to therein as “Buyer”) signed and acknowledged all of the Terms 

and Conditions provided for in the Conditional Sales Order Contract. (Ex. B). 

17. Several of the Terms and Conditions proposed by and agreed to by the Defendant pertain 

directly to the claims and causes of action set forth in this Complaint. 

18. One of the pertinent Terms and Conditions provided for in the Conditional Sales Order 

Contract is paragraph (2a), which states the contract is not subject to cancellation without mutual consent 

of Buyer and Seller or its Assignee. (Ex. A. ¶2a). 

19. Furthermore, paragraph (18) of the Terms and Conditions states that the instrument 

(referring to the Conditional Sales Order Contract) evidences the whole agreement of the parties, and it 

cannot be changed, modified, or supplemented by any agent or other person except in writing, approved 
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in writing by R. M. Guntert, Jr. of Seller or the successor or designated representative of such individuals 

at its home office at Ripon, CA. (Ex. A. ¶18). 

20. In addition, paragraph (26) of the Terms and Conditions provided for in the Conditional 

Sales Order Contract states in relevant part, “Contract Schedule of Delivery FOB Freight Collect. The 

G&Z MP550 ready to ship FOB Ripon, CA U.S.A., on or before July 11, 2020, providing Seller receives 

Payment No. 1 (by wire transfer) and an executed Conditional Sales Order Contract by Seller no later than 

by May 6, 2020.” (Ex. A. ¶26). 

21. Both Plaintiff and Defendant expressly agreed to be subject to such Terms and Conditions 

as provided for in the Conditional Sales Order Contract. 

B.  Transaction Relevant to this Complaint 

22. On May 6, 2020, Plaintiff/Buyer executed the Conditional Sales Order Contract and timely 

remitted Payment No. 1 by wire transfer in the amount of $198,252.00, as required under paragraph (26) 

of the Terms and Conditions. 

23. Thereafter, despite Defendant/Seller having the same obligations to adhere to paragraph 

(26) of the Terms and Conditions, specifically with respect to shipping the MP550 to Plaintiff/Buyer on 

or before July 11, 2020, Defendant/Seller failed to satisfy its obligation under the Contract. 

24. After nearly one year of delays in shipping the MP550 and in an effort to reach an amicable 

resolution of the matter, Plaintiff/Buyer requested to cancel the MP550 Placer portion of its order and 

receive a full refund of Payment No. 1 in the amount of $198,252.00.  

25. On August 19, 2021, by and through the Change Order No. 105,  Defendant/Seller and 

Plaintiff/Buyer agreed to the following changes to the MP550 Placer Contract Terms and Conditions: 

 “It is mutually agreed that Independence Excavating shall cancel the MP550 portion of the 

contract and G&Z shall refund Independence Excavating their 30% Payment No. 1 of 

$198,252 on the MP550 by no later than November 15, 2021. This allows G&Z time to 

sell Independence Excavating’s MP550 production slot to another contractor and receive a 

down payment.” (Ex. A). 

26. The Change Order No. 105 was approved and signed by President and CEO, Ronald M. 

Guntert, Jr., as required by paragraph (18) of the Terms and Conditions.  
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27. As of the date of the filing of this Complaint, and despite numerous demands to do so, 

Defendant/Seller has not satisfied its obligations to Plaintiff/Buyer with respect to the cancellation and 

refund of Payment No. 1 in the amount of $198,252.00. 

28.  Despite Plaintiff/Buyer having fulfilled, in its entirety, its obligations to the 

Defendant/Seller, the Defendant/Seller has committed material breaches by failing to remit the refund 

payment in accordance with the Change Order No. 105 of the Terms and Conditions.    

29. Plaintiff/Buyer has sought payment from Defendant/Seller on several occasions before 

filing this suit, including sending a demand letter on December 6, 2021 to Defendant’s President and CEO, 

Ronald M. Guntert, Jr., the same individual who executed the Conditional Sales Order Contract as well 

as approved and executed the Change Order No. 105.   

30. In addition, the Plaintiff/Buyer has incurred, and will continue to incur, attorneys’ fees 

related to the collection of the refund and the filing and prosecution of this claim.  The Plaintiff/Buyer 

estimates that approximately $3,000 in attorneys’ fees and costs have been incurred to date. 

31. The Plaintiff/Buyer estimates the aggregate amounts due from the Defendant/Seller is 

$201,252.00, which includes the principal amount of the owned refund and attorneys’ fees and costs.  

32. The Plaintiff reserves the right to amend this Complaint to include additional accruals of 

fees and costs incurred as a result of the Defendant/Seller’s continuing breaches, or to include a demand 

for payment of the refund (plus fees and costs) that come due and are unpaid after the filing of this 

Complaint. 

COUNT I 

BREACH OF CONTRACT 

33. Plaintiff repeats, realleges, and incorporates all allegations contained in Paragraphs 1 

through 32 of the Complaint as if fully set forth herein. 

34. The Conditional Sales Order Contract and Change Order No. 105 entered into between 

Plaintiff and Defendant is a valid, legally enforceable contract.  The Terms and Conditions were expressly 

acknowledged and agreed to by the Defendant upon its execution of the Conditional Sales Order Contract 

and the Change Order No. 105. 
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35. Plaintiff ordered certain equipment from the Defendant pursuant to the Conditional Sales 

Order Contract, including a MP550 Material Placer. 

36. In reliance upon the Conditional Sales Order Contract, specifically paragraph (26) which 

provided that Defendant would ship the MP550 on or before July 11, 2020 once Payment No. 1 and an 

executed Conditional Sales Order Contract was received no later than by May 6, 2020, Plaintiff timely 

executed the Contract and remitted payment.  

37. However, despite Plaintiff fulfilling its obligations under the Conditional Sales Order 

Contract, Plaintiff never received the MP550. 

38. Moreover, even after the agreed upon Change Order was executed, cancelling the MP550 

portion of the order and providing Plaintiff with the promise of a refund of Payment No. 1 by November 

15, 2021, Plaintiff has yet to receive the refund. 

39. The Defendant has breached its obligations under the Conditional Sales Order Contract 

and the Change Order No. 105 that were incorporated therein, by failing to remit the refund payment to 

the Plaintiff reflecting the cancellation of the MP550.  

40. Accordingly, the Defendant has breached its contractual obligations to the Plaintiff, and 

the Plaintiff is entitled to a judgment in the amount of not less than $198,252.00, representing the unpaid 

refund of Payment No. 1 owned to Plaintiff and assessable against the Defendant, plus costs and fees 

assessable against the Defendant. 

WHEREFORE, the Plaintiff prays that this Court enter an Order: 

(a) For judgment in favor of Plaintiff and against Defendant; 

(b) Awarding Plaintiff such damages as it is entitled to under the law, including 

compensatory damages, pre- and post-judgment interest at the maximum rate permitted by law and 

attorneys’ fees and costs; and 

(c) Granting Plaintiff such other and further relief as is just and proper. 

COUNT II 

UNJUST ENRICHMENT 

41. Plaintiff repeats, realleges, and incorporates all allegations contained in Paragraphs 1 

through 40 of the Complaint as if fully set forth herein. 
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42. This Count is plead in the alternative, in the event that this Court finds that a valid, 

enforceable contract did not exist between the Plaintiff and the Defendant. 

43. By withholding or causing to have withheld the equipment from the Plaintiff and 

withholding the owed refund reflecting Plaintiff’s Payment No. 1, Plaintiff has conferred a benefit upon 

the Defendant. 

44. The Defendant has knowledge or appreciation of the benefit conferred by the Plaintiff, and 

has accepted and retained the same under such circumstances that it would be inequitable for the 

Defendant to retain the benefit without paying the value of the refund thereof to the Plaintiff. 

45. The Defendant has been unjustly enriched in an amount not less than $198,252.00.  

Therefore, in equity and good conscience, the Plaintiff is entitled to entry of judgment for the Defendant’s 

unjust enrichment in an amount not less than $198,252.00, representing the unpaid refund of Payment No. 

1 owned to Plaintiff and assessable against the Defendant.  

WHEREFORE, the Plaintiff prays that this Court enter an Order: 

(a) For judgment in favor of Plaintiff and against the Defendant; 

(b) Awarding Plaintiff such damages as it is entitled to under the law, including 

compensatory damages, pre- and post-judgment interest at the maximum rate permitted by law and 

attorneys’ fees and costs; and 

(c) Granting Plaintiff such other and further relief as is just and proper. 

DEMAND FOR JURY TRIAL 

Plaintiff hereby requests a jury trial on all triable issues. 

DATED:  January 27, 2022 Tucker Ellis LLP 

By:  /s/ Kaitlyn N. Pangburn                         
Kaitlyn N. Pangburn 
kaitlyn.pangburn@tuckerellis.com 
Attorneys for Plaintiff 
INDEPENDENCE EXCAVATING, INC. 
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GUNTERT & ZIMMERMAN CONST. DIV., INC. 
222 East Fourth Street 
Ripon, California 95366 USA 
Ph: (+11 209,599.0066 Fax: (+1) 209.599.2021 
Email: gziaguntert.com www.guntert.com 

CHANGE ORDER NO. 105 

To: Independence Excavating July 23, 2021 
Attn.: Evan Stephens. Equipment Manager Change Order No: 105 

REFERENCE: G&Z Quotation G6979040E 
Page 1 of 1 

Item Quan Description Unit Price Total 

Changes to the MP550 Placer Contract Terms and Conditions: 
1.0 1 Independence Excavating wishes to cancel the MP550 Placer 

portion of their referenced contract with G&Z because of the 
MP550 delayed delivery. The final purchase contract price of 
the MP550 was $661,949.00. It is mutually agreed that 
Independence Excavating shall cancel the MP550 portion of 
the contract and G&Z shall refund Independence Excavating 
their 30% Payment No. 1 of $198,252 on the MP550 by no 
later than November 15, 2021. This allows G&Z time to sell 
Independence Excavating's MP550 production slot to another 
contractor and receive a down payment. 

Total Amount of this Change Order No 105 US$ 0 

Presented for acceptance by: Acknowledged and accepted by: 
GUNTERT & ZIMMERMAN CONST. DIV., INC. INDEPENDENCE EXCAVATING 

b : by: 
onald , Guntert, J . President & CEO EVOR-SiCpile43S, Equipinunt-bilanaggr 

Mir (
date: date: 6 -*/9-e3,/ 
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TUCKER ELLIS LLP
Kaitlyn N. Pangburn SBN 336346 
kaitlyn.pangburn@tuckerellis.com 
515 South Flower Street 
Forty-Second Floor 
Los Angeles, CA 90071 
Telephone: 213.430.3400 
Facsimile: 213.430.3409 

Attorneys for Plaintiff   
INDEPENDENCE EXCAVATING, INC. 

UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF CALIFORNIA 

INDEPENDENCE EXCAVATING, INC., an 
Ohio Corporation, 

Plaintiff, 

v. 

GUNTERT & ZIMMERMAN, CONST. DIV. 
INC., a California Corporation, 

Defendant.

)
)
)
)
)
)
)
)
)
)
)

Case No. 

PLAINTIFF INDEPENDENCE 
EXCAVATING, INC.’S FEDERAL RULE OF 
CIVIL PROCEDURE 7.1 DISCLOSURE 
STATEMENT 

Pursuant to Federal Rule of Civil Procedure 7.1, the undersigned counsel of record for Plaintiff 

Independence Excavating, Inc. certifies the following: 

1. Independence Excavating, Inc. has no parent corporation. 

2. There is no publicly-held corporation that owns 10% or more of Independence Excavating, 

Inc.’s stock. 

These representations are made to enable the Court to evaluate possible disqualification or 

recusal. Plaintiff reserves the right to supplement this certification as needed. 
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PLAINTIFF INDEPENDENCE EXCAVATING, INC.’S CORPORATE DISCLOSURE STATEMENT 
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DATED:  January 27, 2022 Tucker Ellis LLP

By:  /s/ Kaitlyn N. Pangburn                                   
Kaitlyn N. Pangburn 
kaitlyn.pangburn@tuckerellis.com 
Attorneys for Plaintiff   
INDEPENDENCE EXCAVATING, INC. 
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