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I. INTRODUCTION

The Court should adopt DexCom’s proposed constructions, which are consistent with the

plain and ordinary meaning of the disputed claim terms in light of the intrinsic and extrinsic 

evidence.  For many terms, no construction is necessary because the claim language is 

straightforward and readily understood. 

II. BACKGROUND OF THE PATENTED INVENTIONS

A. The ’528 Patent

The ’528 Patent relates to the use of an improved combination of two hypoglycemic 

indicators to alert patients to actual and potential hypoglycemia.  The first indicator is provided if 

a glucose value goes below a threshold that can be set by a user.  The second indicator is provided 

if a predicted glucose value is predicted to go below a threshold that cannot be set or modified by 

a user.  The hypoglycemic indicators comprise a flag that has instructions associated with it (e.g., 

instructions to take or not take insulin).    

B. The ’541 and ’204 Patents

The ’541 Patent and ’204 Patent share a specification1 and claim methods and systems for 

remotely monitoring health characteristics of a patient.  Ex. 6 (’541 Patent) at Abstract, 4:25-34.  

These health characteristics may include an analyte concentration in the patient’s blood stream 

(e.g., glucose levels), or bodily functions such as heart rate, blood pressure, temperature, etc.  Id.  

These characteristics (and other information about the state of the patient) “can be gathered using 

a host monitoring system that incorporates a computing device, such as a smart phone, and one or 

more sensors, such [as] a continuous glucose sensor, heart-rate monitor, GPS device, etc.”  Id. at 

4:35-38.  This information “can then be transmitted to one or more remote monitors used by 

1 The ’204 Patent is a continuation of the ’541 Patent. Ex. 9 (’204 Patent) at cover.  For 
convenience, all citations to the specification herein are to the ’541 Patent. 
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caretakers” such as a parent, nurse, or doctor.  Id. at 4:41-50; 6:3-4.  In this way, a remote 

caretaker—for instance, the parent of a young child suffering from diabetes—can receive 

notifications about the child’s glucose levels and provide the appropriate care.  Id. at 5:35-41.  

C. The ’364 Patent

The ’364 Patent discloses improvements in the calibration of glucose sensors.  For 

example, some embodiments calibrate data from a glucose sensor using in vitro sensitivity 

measurements, and in vivo sensitivity derived therefrom based on a predictive relationship between 

the two.  Ex. 7 (’364 Patent) at 17:37-18:36.  Other embodiments use sensor codes to encode 

calibration information, providing for improved ease of use.  Id. at 68:46-59. 

D. The ’031 Patent

The ’031 Patent relates to improved continuous glucose monitoring systems configured to 

account for expected sensitivity changes associated with the length of time that the glucose sensor 

has been inserted within the patient’s body to improve calibration.  See, e.g., Ex. 8 (’031 Patent) 

at 210:39-59. The ’031 Patent teaches that, for a given sensor or batch of sensors, the expected 

sensitivity changes can be determined based on “a priori information.” See, e.g., id. 9:22-26, 

140:35-54; 147:12-15. The “a priori information” can include, among other things, a “profile” 

associated with a drift in sensitivity, where the profile can be based on, e.g., changes in sensitivity 

values observed during sensor manufacture. See, e.g., id. at 213:5-215:66.   

E. The ’625 Patent

The ’625 Patent relates to improved CGM products that are designed to enhance precision 

in the application of a sensor assembly patch onto the skin of a user by preventing undesirable 

movement and rotation of components relative to one another during insertion. See, e.g., Ex. 10 

(’625 Patent) at Abstract. The patent describes a needle hub configured with an “anti-rotation 

feature,” where the anti-rotation feature has a shape that fits with a complementary opening in an 
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on-skin sensor assembly. See, e.g., id. at 11:10-37. The anti-rotation feature prevents rotation of 

the needle hub with respect to the on-skin sensor assembly during insertion. Id. 

III. LEGAL STANDARDS

Claim terms are given “their ordinary and customary meanings, according to the customary

understanding of an artisan of ordinary skill at the time of the invention.”  Finisar Corp. v. DirecTV 

Grp., Inc., 523 F.3d 1323, 1328 (Fed. Cir. 2008).  “The construction that stays true to the claim 

language and most naturally aligns with the patent’s description of the invention will be, in the 

end, the correct construction.”  Phillips v. AWH Corp., 415 F.3d 1303, 1316 (Fed. Cir. 2005) (en 

banc) (internal quotation marks omitted).  Although courts may look to extrinsic evidence 

including dictionaries, treatises, and expert testimony, intrinsic evidence—the claim language, 

patent specification, and prosecution history—is the primary source of guidance as to the meaning 

of the claims.  Vitronics Corp. v. Conceptronic, Inc., 90 F.3d 1576, 1582-83 (Fed. Cir. 1996).   

A claim is not indefinite if the claim, “viewed in light of the specification and prosecution 

history, inform[s] those skilled in the art about the scope of the invention with reasonable 

certainty.”  Nautilus, Inc. v. Biosig Instruments, Inc., 572 U.S. 898, 910 (2014).  “[A]bsolute 

precision is unattainable,” and therefore “the certainty which the law requires in patents is not 

greater than is reasonable, having regard to their subject-matter.”  Id. (internal quotation marks 

omitted). 

IV. DISPUTED TERMS FOR THE ’528 PATENT2

The ’528 Patent is the parent of the ’215 Patent asserted in the -605 Action.  See U.S. Patent

10,702,215 at p. 2 (“Related U.S. Application Data”); id. at 1:10-26.  The ’528 Patent and ’215 

2 Abbott also proposed for construction two groups of phrases that appear in claims 9, 21-22, 32, 
and 44-45, and which Abbott contended are indefinite.  D.I. 107-1 at 9.  DexCom is no longer 
asserting claims 9, 21-22, 32, and 44-45 and, therefore, does not brief those phrases.   
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Patent have the same inventors and share the same specification, except that the ’215 Patent (later 

in time) lists additional priority references in a section titled “Incorporation By Reference To 

Related Applications.”  ’215 Patent at 1:10-26.   

The phrases at issue here were previously briefed in the -605 Action, and the resolution of 

those issues should be controlling here.  “Where multiple patents ‘derive from the same parent 

application and share many common terms, [Courts] must interpret the claims consistently across 

all asserted patents.’”  SightSound Techs., LLC v. Apple Inc., 809 F.3d 1307, 1316 (Fed. Cir. 2015); 

see Cloud Farm Assocs. LP v. Volkswagen Grp. of Am., Inc., 674 F. App'x 1000, 1006 (Fed. Cir. 

2017) (“The same term should be construed consistently throughout the same patent and any 

related patents sharing a common specification.”).  

A. “evaluating a dynamic risk of the predicted glucose value” (claims 5 and 28) 

DexCom’s Proposed Construction Abbott’s Proposed Construction 
Plain and ordinary meaning  “evaluating a dynamic risk of the predicted 

glucose value by inputting the predicted 
glucose value into a dynamic risk model” 

 
The phrase “evaluating a dynamic risk of the predicted glucose value” would have been 

readily understood by a POSITA and does not require construction.  “Dynamic” is a common word 

that indicates constant or continuous change.  E.g., Ex. 80 (American Heritage Dictionary) at 558; 

Ex. 78 (New Oxford American Dictionary) at 542.  “Risk” is another common word, which 

indicates a possibility or probability of harm, loss, danger, or that something unpleasant will 

happen.  E.g., Ex. 80 (American Heritage Dictionary) at 1514; Ex. 78 (New Oxford American 

Dictionary) at 1507.  In short, the disputed phrase is straightforward and comprised of commonly 

understood words.   

Abbott improperly attempts to import the phrase “dynamic risk model” into the claims.  In 

the -605 Action, the parties briefed this term in the context of the ’215 Patent.  Abbott argued its 
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improperly narrow construction was supported by prosecution disclaimer, pointing to DexCom’s 

statement in the IPR concerning the ’215 Patent that “[t]he specification . . . confirms the ‘predicted 

value[]’ is an ‘input’ to a ‘dynamic risk model.’”  C.A. 22-605, D.I. 681 at 15.  But there was no 

such disclaimer.  DexCom did not argue that “evaluating a dynamic risk” requires a “dynamic risk 

model,” and the PTAB did not distinguish prior art on that ground.  DexCom merely discussed an 

example in the specification that uses predicted glucose as an input to a dynamic risk analysis in 

that example.  And it did not rely on a “model” limitation to distinguish the prior art.  Nor did the 

PTAB, which made clear that the distinction was that the dynamic risk analysis in Guerra used 

rate of change as an input, as opposed to predicted glucose value.  Ex. 23 at 54-55 (“Patent Owner 

contends specifically that ‘[t]he Guerra function Petitioner identifies . . . does not take the predicted 

glucose value as an input, it takes rate of change as an input.”); id. at 55 (“We can find no disclosure 

. . . of using the predicted glucose value in Guerra.”); id. (“Dr. Rodbard’s testimony similarly fails 

to acknowledge or indicate where Guerra provides any teaching of applying a ‘predicted glucose 

value’ as an input.”); id. at 56 (Dr. Rodbard’s “additional testimony” was “unsupported by 

sufficient evidence that a person of ordinary skill in the art would have known to determine and 

use a ‘predictive glucose value’ [sic] as an input rather than the rate of change, as taught by 

Guerra”). 

The decisions Abbott cited in support of its argument in the -605 Action are distinguishable 

because, in those cases, the patentee clearly said the claims did not cover certain material.  Tech. 

Props. Ltd. LLC v. Huawei Techs. Co., 849 F.3d 1349, 1358 (Fed. Cir. 2017) (district court 

properly limited “entire oscillator” to require a variable oscillator, where the patentee argued in 

prosecution that prior art did not anticipate because its “crystal clock rate ‘is at a fixed, not variable, 

frequency”); Saffran v. Johnson & Johnson, 712 F.3d 549, 559 (Fed. Cir. 2013) (patentee’s 

Case 1:23-cv-00239-KAJ   Document 123   Filed 04/18/24   Page 13 of 40 PageID #: 10408

Abbott Ex. 1011 - 13/72



6 

multiple prosecution statements that the “the device used is a sheet rather than a pre formed 

chamber” was clear and unmistakable disclaimer of devices that were not a sheet).  Here, there is 

no clear and unmistakable statement from DexCom disclaiming all evaluations of dynamic risk 

except those using a “dynamic risk model.”  Because Abbott’s proposed construction is premised 

solely on a non-existent disclaimer, that construction should be rejected and the claim language 

should be given its plain and ordinary meaning. 

B. “the hypoglycemic indicator comprises a flag that has a particular set of
instructions associated with it depending on …” (claims 16 and 39)

DexCom’s Proposed Construction Abbott’s Proposed Construction 
Plain and ordinary meaning “the hypoglycemic indicator comprises a flag 

that has a particular set of instructions output 
to a person or external device to take an 
action associated with it depending on …”; 
“instructions” in this term does not include 
internal processing instructions 

The phrase “the hypoglycemic indicator comprises a flag that has a particular set of 

instructions associated with it depending on . . . .” would have been readily understood by a 

POSITA and does not require construction.  This limitation is straightforward.  It requires that the 

hypoglycemic indicator (part of claim 1’s “output”) includes a flag and that: (1) the flag has a 

particular set of instructions associated with it; and (2) which set of instructions are associated with 

the flag depends on whether the indicator was activated based on the first or second function.  This 

is consistent with the claims, specification, and the PTAB proceedings.3   

Contrary to Abbott’s new overly narrow construction, the claims do not require “a flag that 

has a particular set of instructions output to a person or external device to take an action . . . .” 

Indeed, that additional limitation is not found anywhere in the claim language, nor is it required 

3 Although Abbott advanced a different position in the IPR for this phrase in the ’215 Patent, the 
parties now agree that “instructions” does not include internal processing instructions. 
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by anything in the intrinsic record.  Rather, the claim language is unambiguous that the instructions 

only must be “associated with” the flag.  Nothing in the claim language requires that the 

instructions themselves be part of the flag. 

The PTAB similarly understood this phrase, as it appeared in claim 12 of the ’215 Patent. 

Based on the plain language of claim 1 of the ’215 Patent, which recites an output comprising a 

hypoglycemic indicator, the PTAB concluded that the flag of claim 12 of the ’215 Patent must be 

part of an output to a user or external device.  Ex. 23 at 47-48.  According to the plain language of 

this disputed phrase, the instructions must be associated with that flag.  The “instructions” are not 

merely internal processing instructions.  Id. 

In the -605 Action, Abbott contended its overly narrow construction was supported by 

prosecution disclaimer from the PTAB proceedings.  But to constitute a disclaimer, there must be 

a disavowal of claim scope that is clear and unmistakable.  3M Innovative Prop. Co. v. Tredegar 

Corp., 725 F.3d 1315, 1326-27 (Fed. Cir. 2013).  That is not the case here. 

Abbott relied on pages 29-30 of DexCom’s Patent Owner Response in the ’215 Patent IPR 

proceedings.  C.A. No. 22-605, D.I. 681 at 19-20.  In the IPR, Abbott alleged that claim 12 of the 

’215 Patent was met by the DexCom STS, pointing to a disclosure of “processing instructions” to 

execute the result of outputting an alert.  Ex. 24 at 30 .  In distinguishing that art, DexCom argued, 

consistent with its position here (and as Abbott now agrees), that processing instructions are 

insufficient; the instructions must be instructions to a user or external device.  Id. at 29-30.  Nothing 

in this argument disclaims a method where a flag is output and the flag (through symbols or 

otherwise) directs or points the user to instructions located elsewhere.  Such a method falls within 

the scope of the claims because the flag is “associated with” a particular set of instructions, as the 

claim requires. 
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Abbott focused on the statement that Abbott “fail[ed] to give ‘instructions’ its proper 

meaning, which is that the flag presents ‘instructions’ to a person or external device as noted 

above.”  Id. at 30.  As the surrounding context makes clear, this statement concerned the meaning 

of “instructions”—specifically that “instructions” means instructions to a user or external device, 

not just internal processing instructions, which was the focus of the dispute in the IPR.  Moreover, 

the statement that “the flag presents ‘instructions’ to a person or external device” does not disclaim 

embodiments in which the outputted flag refers the user to written instructions in a user manual 

through symbols or other cross-references.  And citing page 47 of the PTAB’s decision, Abbott 

argued that the PTAB understood DexCom to argue the instructions must themselves be displayed 

on the device, rather than cross-reference a user manual.  C.A. No. 22-605, D.I. 692-1 at 5.  But 

the PTAB’s decision was only focused on whether the instructions could be internal processing 

instructions (as Abbott then argued), or whether they needed to be external instructions to a user 

or other device.  Nothing indicates DexCom disclaimed implementations where the device outputs 

a symbol that directs a user to instructions in a user manual.  At minimum, the statements that 

Abbott relies on are “amenable to multiple reasonable interpretations,” and therefore “cannot be 

deemed clear and unmistakable.”  3M Innovative Properties, 725 F.3d at 1326.   

The decisions Abbott cited in the -605 Action are inapposite because they involved 

statements that the claim did not cover certain subject matter.  Speyside Med., LLC v. Medtronic 

Corevalve, LLC, 2023 WL 4043955, at *5 (D. Del. June 16, 2023) (“substantially equal to or less 

than” did not encompass where stent became longer, after patent owner’s counsel said that 

configuration was “exactly the opposite of what [is] required by the claims”); Pact XPP Schweiz 

AG v. Intel Corp., 2023 WL 2631503, at *3 (D. Del. Mar. 24, 2023) (limiting “sequences” to “data 

sequences” and did not include sequences of instructions where patent owner’s counsel argued 
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that if one interpreted “sequences” to read on sequences of instructions, it “would essentially read 

out that term from the phrase” and then used that line to distinguish prior art); Intel Corp. v. XMTT, 

Inc., 2022 WL 1152312, at *1 (Fed. Cir. Apr. 19, 2022) (patent owner could not advocate a new 

claim construction “clearly inconsistent” with its position that was adopted by the PTAB). 

Because Abbott has failed to show that there was a clear and unmistakable disclaimer, the 

claim language should be given its plain and ordinary meaning. 

C. “second function” (all asserted claims) 

DexCom’s Proposed Construction Abbott’s Proposed Construction 
“function that provides a predictive alert/alarm”  Plain and ordinary meaning 

 
The Court should adopt DexCom’s construction for three reasons.  First, DexCom proposes 

that “second function” be construed the same here as it was in the license trial for the related ’215 

Patent.  Second, the patent contains a present invention statement indicating that the invention 

requires a predictive alarm, which could only come from the second function.  Third, the ’528 

Patent equates “second function” to “predictive alert” and ubiquitously refers to the “second 

function” as predictive. 

1. Abbott’s Proposal Is Contrary To The Court’s Prior Jury Instruction. 

During the July 2023 license trial, the jury was instructed that “second function” in the 

’215 Patent means “function that provides a predictive alert/alarm.”  D.I. 561 at 16.  The jury 

applied that construction in finding that Abbott had a license to claim 1 of the ’215 Patent.  

DexCom proposes to use the same construction.  See SightSound Techs., 809 F.3d at 1316 (“Where 

multiple patents ‘derive from the same parent application and share many common terms, [Courts] 

must interpret the claims consistently across all asserted patents.’”  ).  Abbott, by contrast, asks the 

Court to find that the jury was incorrectly instructed, calling into question the validity of the 

verdict.  Contra Amgen Inc. v. Hoechst Marion Roussel, Inc., 314 F.3d 1313, 1330 (Fed. Cir. 2003) 
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(“It is axiomatic that claims are construed the same way for both invalidity and infringement.”). 

Having accepted the constructions for the license case and, more importantly, having prevailed on 

certain of its license defenses under those constructions, the doctrines of judicial estoppel and 

invited error prevent Abbott from seeking a different construction.  See Haemonetics Corp. v. 

Fenwal, Inc., 746 F. Supp. 2d 314, 316 (D. Mass. 2010) (rejecting different construction of 

“plurality of tubes” after the parties agreed on the meaning of “plurality” and “tubes” for trial 

because judicial estoppel prevents a party from asserting a claim that “is inconsistent with a 

position taken by that litigant . . . in an earlier phase of the same legal proceeding”); Robinson v. 

First State Community Action Agency, 920 F.3d 182, 189 (3d Cir. 2019) (under invited error 

doctrine, “we have long held that when a party jointly recommends a jury instruction, it cannot 

later complain about that very instruction”).  Should the Court find that the jury was incorrectly 

instructed as to the interpretation of “second function,” the earlier license adjudication cannot 

stand.   

2. The ’528 Patent Is Limited By A Present Invention Statement.

The Court’s instruction to the jury as to the meaning of “second function” was also correct. 

Like the ’215 Patent, the ’528 Patent contains a present invention statement: “The present systems 

and methods relate to processing data from a continuous analyte sensor.  More particularly, the 

present systems and methods relate to providing accurate predictive alarms to a user.” Compare 

Ex. 5 (’528 Patent) at 1:15-17, with Ex. 26 (’215 Patent) at 1:31-33.  This description of the present 

invention as a whole limits the scope of the claims by requiring a predictive alert—“[t]he public 

is entitled to take the patentee at his word and the word was that the invention” is as described in 

the specification. Honeywell Int’l, Inc. v. ITT Indus., 452 F.3d 1312, 1318-19 (Fed. Cir. 2006); see 

also Trading Techs. Inc. v. eSpeed Inc., 595 F.3d 1340, 1353 (Fed. Cir. 2010).  That the 

specification refers to the “present systems and methods” rather than the “present invention” is of 
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no moment.4  In Microsoft Corp. v. Multi-Tech Sys., Inc., 357 F.3d 1340, 1348 (Fed. Cir. 2004) 

(emphasis added), the Federal Circuit held that claims were limited by “clear statements in the 

specification that the invention (‘the present system’) is directed to communications ‘over a 

standard telephone line,’” particularly when the specification consistently discussed the 

communications occurring over a standard telephone line.  The present facts are indistinguishable.  

For example, the ’528 Patent expressly equates “predictive alert” to “second function.”  See Ex. 5 

(’528 Patent) at 36:3-9 (“Inactivation conditions for the real-time alert (first function) and 

predictive alert (second function) may be the same or different.”).  In addition, all of the patent’s 

examples indicate the “second function” is a predictive function.  See Ex. 5 (’528 Patent) at 2:31-

35, 2:35-37, 2:52-67, 3:21-30, 3:46-50, 3:50-56, 4:4-14, 4:17-20, 25:61-64, 28:38-44.  The current 

dispute is thus on all fours with Microsoft, and the result should be the same.  Microsoft, 357 F.3d 

at 1348. 

Consistent with DexCom’s argument here, the PTAB acknowledged that, in the ’215 

Patent, “nowhere in the written description is the second function discussed without reference to 

‘prediction’ in some form or manner of a glucose value,” but nevertheless declined to adopt 

DexCom’s construction.  Ex. 23 at 15.  DexCom respectfully submits that conclusion was incorrect 

and notes that DexCom has filed a notice of appeal as to the PTAB’s final written decision.  Ex. 

81 (Notice of Appeal).  In addition to incorrectly holding that the “present system and methods” 

language should not be treated as limiting, the PTAB relied on claim differentiation involving 

claims 1 and 5-7.  Ex. 23 at 17-21.  However, claim differentiation does not apply here because 

 
4   The PTAB adopted Abbott’s position that this language was not limiting because it referred to 
“the present systems and methods,” rather than referring to the “present invention.” See Ex. 21 at 
14.  Respectfully, that conclusion is directly contrary to controlling Federal Circuit precedent that 
“present system” has the same effect, as set forth herein. 
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claim 5 recites “evaluating a dynamic risk of the predicted glucose value,” meaning that claim 5 

narrows claim 1 even if “second function” means “function that provides a predictive alert/alarm.”  

There is no “evaluating a dynamic risk” limitation in claim 1.  See Kraft Foods, Inc. v. Int’l Trading 

Co., 203 F.3d 1362, 1368 (Fed. Cir. 2000) (“[T]hat the claims are presumed to differ in scope does 

not mean that every limitation must be distinguished from its counterpart in another claim, but 

only that at least one limitation must differ.”).  

Abbott previously analogized these facts to Absolute Software, Inc. v. Stealth Signal, Inc., 

659 F.3d 1121, 1136 (Fed. Cir. 2011).  But that case is different.  There, the Federal Circuit 

declined to limit the claims because the specification indicated that the identified features were 

“optional features of the ‘present invention.’”  Id. at 1137 (emphasis in original).  Here, by contrast, 

the predictive alert is not optional, the patent equates “second function” to “predictive alert” 

(36:3-9), and every example of the second function is predictive.  Thus, the specification of the 

’528 Patent leads to the “inescapable conclusion” that the claimed second function is a function 

that provides a predictive alert/alarm.  Microsoft, 357 F.3d at 1348; see also Sprint Comm. Co. LP 

v. Charter Comm., Inc., C.A. No. 17-1734-RGA, 2019 WL 7037656, *3 (D. Del. Dec. 20, 2019) 

(limiting “interworking unit” to an “ATM interworking multiplexer” because the specification 

“repeatedly and consistently refers to the device that translates communications (i.e., the 

interworking unit) as an ‘ATM interworking multiplexer’”). 

V. DISPUTED TERMS FOR THE ’541 & ’204 PATENTS 

A. “wherein the wireless mobile remote monitor or a user of the wireless mobile 
remote monitor is specifically authorized by the host to receive the alert 
notification message to augment the receiver monitoring of the analyte state of 
the host” (’541 Patent, claim 1) 

DexCom’s Proposed Construction Abbott’s Proposed Construction 
Plain and ordinary meaning  Indefinite 

 
Abbott asserts that this limitation is indefinite under 35 U.S.C. § 112.  Specifically, 
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DexCom understands from the parties’ meet and confer that Abbott contends that use of the term 

“augment” renders the claim language indefinite.  See Ex. 77 (Abbott’s Prelim. Invalidity 

Contentions) at 172 (“Nowhere in the specification or prosecution history does the ’541 Patent 

define such a limitation, or explain what is required to ‘augment’ the receiver monitoring, which 

is a relative term.”).  Abbott’s position is untenable given the straightforward language of the 

claims and the specification, and it cannot meet the high burden of proving indefiniteness by clear 

and convincing evidence. 

The plain meaning of this limitation is readily apparent when read in light of the 

surrounding claim language and the patent’s specification.  Phillips, 415 F.3d at 1313 (claim terms 

read “not only in the context of the particular claim in which the disputed term appears, but in the 

context of the entire patent, including the specification”).  Conventionally, a patient wearing a 

CGM sensor, sometimes referred to as a “host,” may monitor his or her glucose levels and other 

data using a receiver.  This is illustrated in Fig. 2A below, which shows a receiver 102 that “may 

include a display 122 to enable the host 199 to present information from continuous analyte sensor 

10, delivery pump 2, glucose meter 4, and/or other devices/sensors.”  Ex. 6 (’541 Patent) at 6:64-

67.
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The ’541 Patent discloses that in addition to the host monitoring his or her own glucose 

levels, the host’s glucose levels may also be remotely monitored.  Specifically, claim 1 is directed 

to a method for remotely monitoring an analyte concentration, for example glucose levels, in a 

patient’s blood stream.  See Ex. 6, Claim 1.  The method involves, inter alia, receiving and 

presenting, at a wireless mobile remote monitor, an alert notification message indicative of the 

analyte concentration of the host patient.  Id.  Claim 1 further requires that the wireless mobile 

remote monitor (or a user thereof) be authorized by the host to receive the alert notification 

message, which is used to augment, or add to, the monitoring of the host’s analyte state.  Id.; see 

also id. at 4:25-34, 5:35-42, 7:11-35.   

This remote monitoring is useful because it allows “a parent, a care giver, a health care 

professional, a school nurse, and the like, [to] have remote monitor 114 receive notification 

messages representative of certain events determined based on sensor data from receiver 102, 

continuous analyte sensor 10, delivery pump 2, and/or glucose meter 4, and view historical and 

substantially real-time sensor data.”  Id. at 7:14-20.  These events may include “a measured analyte 

sensor value above or below a predetermined threshold, a rate of change or a level of glucose 

measurements above a predetermined threshold, a predicted glucose value approaching (or 

predicted to approach) a predetermined threshold, a host 199 not responding to a prompt, a 

message, or an alert displayed at receiver 102,” and so on.  Id. at 7:21-28.  In the example of Fig. 

2A, a notification message 132 indicates a low glucose level and the possibility the host has missed 

a meal.  A remote caregiver receiving such an alert “may assist host 199 by providing an additional 

layer of monitoring and oversight, as well as receiver 102, continuous analyte sensor 10, delivery 

pump 2, glucose meter 4, and the like.”  Id. at 7:31-35 (emphasis added).   

In other words, claim 1’s use of an “alert notification message to augment the receiver 
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monitoring of the analyte state of the host” merely means that the remote monitoring is in addition 

to any monitoring the host is conducting.  See id.  This understanding is consistent with the plain 

and ordinary meaning of the term “augment,” which generally refers to adding something to what 

is there before.  See, e.g., Ex. 78 (New Oxford American Dictionary) (defining “augment” as 

“make (something) greater by adding to it”); Ex. 79 (Cambridge Dictionary of American English) 

(defining “augment” as “to make something larger or fuller by adding something to it”). 

The core of Abbott’s complaint is Abbott’s contention that “augment” is a “relative term.”  

Ex. 77 (Abbott’s Prelim. Invalidity Contentions) at 172.  But that is not the case.  Consistent with 

the specification and the plain meaning of the term, the remote monitoring merely “provid[es] an 

additional layer of monitoring and oversight” in addition to the host receiver.  Ex. 6 (’541 Patent) 

at 7:31-35.  There is nothing to suggest that the remote monitoring must provide some undefined 

quanta of additional monitoring before it starts “augmenting” the host monitoring. 

Moreover, this conclusion is consistent with other decisions that have construed terms 

reciting “augment.”  For example, one decision held that “augmented reality” refers to “the 

presentation of virtual objects in a scene alongside of real-world elements.”  Claim Construction 

Order, Dkt. 135, NantWorks, LLC, et al. v. Niantic, Inc., Case No. 20-cv-06262 (N.D. Cal. Sep. 2, 

2022).  In other words, it only requires that “augmented reality” add “virtual objects” to reality, or 

“real-world elements.” 

As such, the limitation is easily understood in light of the surrounding claim language and 

the patent specification.  It needs no construction and should be given its plain meaning. 

B. “rules” / “settings” / “alert rules” / “alert rules settings” (all asserted claims) 

DexCom’s Proposed Construction Abbott’s Proposed Construction 
Plain and ordinary meaning  Indefinite 

 
Each of the independent claims of the ’541 and ’204 patents includes one or more claim 
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elements directed to rules or settings on a server that is in communication with a remote monitor.  

For example, claim 16 of the ’541 Patent recites that an “event is detected by the server system 

based on one or more sets of recommended alert rules settings configured by the host using the 

receiver.”  Abbott contends that these “rules” / “settings” terms are indefinite under 35 U.S.C. 

§ 112.  Specifically, Abbott argues that the “specification uses ‘rules’ and ‘settings’ without 

defining either term or making clear how they are distinct from one another, despite clearly 

insinuating and expressly claiming a distinction.”  Ex. 77 (Abbott’s Prelim. Invalidity Contentions) 

at 172-73.  However, the plain meanings of these terms are evident in light of the surrounding 

claim language and the patent’s specification, and Abbott cannot meet its burden of showing 

indefiniteness by clear and convincing evidence.  Phillips, 415 F.3d at 1313. 

The claimed inventions facilitate remote monitoring of a patient’s health through, inter 

alia, alert notifications relating to various health characteristics, such as the patient’s glucose 

levels.  Ex. 6 (’541 Patent) at 4:25-34, 5:35-42.  The system may include “rules” to define and 

trigger these alerts.  For example, a “rule may define that when a low level of glucose is detected 

for a certain host, a certain remote monitor should receive a notification message.”  Id. at 9:36-39.  

Similarly, “a rule may define that a glucose value below a certain value should not be the subject 

of a notification message” to a remote monitor “although an alert message may be sent … to notify 

the host 199”; another rule “may define that a glucose value between a range of values should be 

the subject of a notification message”; while another rule may define sending a notification “when 

a dangerously low glucose value is detected.”  Id. at  9:60-10:1.   

These rules “may be defined during the configuration process by a user, such as host 199, 

a caregiver, and/or predefined as default rules (which may be reconfigured by a user or may be 

adapted by the system 100 over time to accommodate the host).”  Id. at 9:45-49.  In other words, 
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rules may come as predefined recommended defaults and/or may be set at a later time to suit 

specific patient and caregiver needs.  Id.; see also id at 10:3-7 (“[T]he rules used to trigger alerts 

to host 199 at receiver 102 may be different from the rules used to send notification messages to 

remote monitor 114, although one or more of the rules may be the same as well.”).   

Rules may have settings associated with them, such as the threshold glucose level at which 

to trigger a low glucose alert.  Further, the specific settings of a given rule may be modified as 

well.  Id. at 36:3-12 (in a section titled “Managing Remote Monitor Alert Settings”).  This is 

illustrated in Fig. 13 below, which shows exemplary settings that may be modified for a low 

glucose alert, such as the glucose level or delay.  See also id. at 35:31-54. 

See id. at 41:14-29 (“At block 1630, the user manages alert settings . . .  The settings can include 

setting threshold values for when to trigger an alert to the remote monitor, delays, reminders and 

no data alert settings, discussed in more detail elsewhere herein.”). 

At bottom, there is nothing ambiguous or special in how the words “rules” and “settings” 
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are used in the specification or claims.  They are readily understood in the context of the 

surrounding claim language and in light of the patent specifications.  They should thus be afforded 

their customary meanings. 

C. “wherein accepting the invitation, programmatically establishes an account
associated with the [remote monitor / apparatus] at the secure server” (’204
Patent,  claims 7, 19)

DexCom’s Proposed Construction Abbott’s Proposed Construction 
Plain and ordinary meaning “wherein accepting the invitation 

automatically, without user log in or other 
user intervention, establishes an account 
associated with the [remote monitor / 
apparatus] at the secure server” 

Dependent claims 7 and 19 of the ’204 Patent each depend from claims (5 and 17) that are 

directed to a remote monitor receiving an invitation to access a server and providing an acceptance 

of the invitation.  Claims 7 and 19 add that acceptance of the invitation “programmatically 

establishes an account associated with the [remote monitor / apparatus] at the secure server.”  This 

limitation is another that is readily understood.  The claim language, patent specification, and 

prosecution history do not accord it any special meaning, and it needs no further construction 

beyond its plain and ordinary meaning.  Phillips, 415 F.3d at 1313.  Abbott’s proposed construction 

improperly rewrites “programmatically” as “without user log in or other user intervention” without 

any basis in the intrinsic record. 

As explained above, the ’204 Patent claims inventions for remotely monitoring health 

characteristics of a patient.  See Ex. 6 (’541 Patent) at Abstract, 4:25-34, 5:35-42.  A host patient 

can select who may remotely access and receive notifications about their health.  See id. at 32:49-

57, 40:28-42.  For instance, a host user may invite remote users to receive notifications about the 

host’s health.  Id. at 40:28-42.  “[A] user receiving the invitation can either accept or deny the 

invitation.”  Id. at 40:61-62.  Accepting the invitation may “programmatically direct[] the user via 
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the user’s computing device to download a remote monitoring application,” or it may 

“programically [sic] trigger[] the user’s computing device to automatically access a server carrying 

the remote monitoring application.”  Id. at 40:66-41:4.  “[I]n some implementations, the user … 

need not register with secure server 110, as the secure server already has the user’s account 

information from when the invitation was formed” and sent by the host.  Id. at 41:9-13.  In other 

words, the system may programmatically direct the new user to perform certain steps (e.g., 

download and install an application) or it may programmatically trigger certain steps automatically 

(e.g., downloading of application or register new account).  Although the claimed invention may 

follow particular steps (i.e., programmatically), these steps are not necessarily automated.   

Abbott’s proposed construction impermissibly imports limitations from the specification 

by mandating that any account creation happen automatically, “without user log in or other user 

intervention.”  Such a limitation, however, is unsupported by the claim language or the patent 

specification.  The plain meaning of “programmatically” does not require an automatic occurrence 

without user involvement.5  And nowhere does the specification mandate that accounts must be 

created “without user log in or other user intervention.”  At most, certain embodiments 

contemplate that accounts may be created automatically upon a user’s acceptance of an invitation. 

See, e.g., 41:9-13, 41:60-65.  But these examples are all introduced as only possible embodiments, 

not mandatory implementations.  Id. at 41:9 (“Note that in some implementations ….”), 41:65 (“In 

some implementations…”).  And the Federal Circuit has “repeatedly stated that while claims are 

to be construed in light of the specification, they are not necessarily limited by the specification.” 

Enercon GmbH v. Int’l Trade Comm’n, 151 F.3d 1376, 1384 (Fed. Cir. 1998) (refusing to limit 

5 See Ex. 78 (New Oxford American Dictionary) (defining “programmatic” as “according to a 
program, schedule, or method”); Ex. 80 (American Heritage Dictionary) (defining 
“programmatic” as “[f]ollowing an overall plan or schedule”).   
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term “rotating” to method described in preferred embodiment); Hill-Rom Servs., Inc. v. Stryker 

Corp., 755 F.3d 1367, 1372 (Fed. Cir. 2014) (reversing construction of “datalink” that required a 

wired connection and excluded wireless connection).  Indeed, the specification in this case also 

contemplates additional user interactions when authenticating new users and devices such as 

requiring “a user to provide a security credential (e.g., a user identifier, a password, a stored 

security token, and/or a verification identifier provided by text message, phone, or email) at a user 

interface presented on a processor, such as receiver 102, remote monitor 114, and/or any other 

computer.”  Ex. 6 at 25:50-67. 

The Court should thus reject Abbott’s construction.  The limitation is readily understood 

in the context of the surrounding claim language and in light of the patent specification, and it 

should be given its plain and ordinary meaning. 

VI. DISPUTED TERMS FOR THE ’364 PATENT 

A. “reference glucose concentration values” (claim 4) 

DexCom’s Proposed Construction Abbott’s Proposed Construction 
Plain and ordinary meaning  “values of glucose concentration, from any 

source including but not limited to the sensor 
being calibrated, to be used as a reference” 

 
The phrase “reference glucose concentration values” in dependent claim 4 of the ’364 is 

similar to “reference analyte concentration measurement,” a term proposed for construction in 

C.A. No. 22-605 in connection with U.S. Patent No. 11,000,213, which shares a specification with 

the ’364 Patent.  Like in C.A. No. 22-605, this term would have been readily understood by a 

person of ordinary skill in the art and should be given its plain and ordinary meaning.  Abbott’s 

proposed construction only serves to shuffle the words of the term around, without resolving any 

dispute of the parties as to the meaning of the words of the claim, and while introducing potential 

ambiguity. 
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1. The Meaning Of “Reference Glucose Concentration Values” Is Plain 

The meaning of “reference glucose concentration values” is plain when viewed in the 

broader context of the claim and specification.  Claim 4 of the ’364 Patent recites “the processor 

is configured to calibrate sensor data from the transcutaneous electrochemical glucose sensor using 

the information associated with in vivo sensitivity of the transcutaneous electrochemical glucose 

sensor without reliance on reference glucose concentration values obtained after insertion of at 

least a portion of the transcutaneous electrochemical glucose sensor in a host.”  The context of the 

term is not reference glucose concentration values in some abstract sense, but rather reference 

glucose concentration values “obtained after insertion . . . of the . . . sensor in [the] host” and for 

use in “calibrat[ion].”  Ex. 7 (’364 Patent) at cl. 4. 

The embodiments described in the ’364 Patent, and sensors of the type used by the parties, 

do not obtain glucose concentration values directly.  Instead, the sensors measure current, which 

can be counted or evaluated in various ways.  Ex. 7 (’364 Patent) at 65:60-66:5; see id. at 65:48-

51.  That current correlates to the glucose value.  If the correlation is a linear one, the ’364 Patent 

discloses that, in an embodiment, the sensor signal y can be defined as equal to mx+b, where m is 

the sensor’s sensitivity to glucose, x is the glucose concentration, and b the baseline, and calibration 

consists of solving that equation to determine m and b.  Id. at 17:45-58.  

Some embodiments of the ’364 Patent disclose using such reference glucose concentration 

values for calibration by way of a “matched pairs” approach.  This approach involves matching 

sensor data to corresponding reference analyte data points.  Id. at 12:18-24.  From that correlation, 

a regression can be performed to generate a function (a “conversion function”) that converts the 

sensor output to a glucose value.  Id. at 78:11-16. This is an example of using reference glucose 

concentration values obtained after insertion of the sensor in the host as recited in claim 4. 

The ’364 Patent contains extensive discussions of calibration approaches, including 
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approaches that use different types of reference analyte concentration values to correlate the 

sensor’s output to a known analyte concentration for the purpose of calibrating that sensor. The 

’364 Patent therefore discloses that “[o]ne or more reference values can be used to calibrate the 

sensor data.”  Ex. 7 (’364 Patent) at 74:49-50.  In some examples, “reference values can be 

obtained from sensor data of another analyte sensor,” but “[r]eference values can also be obtained 

from a non-continuous monitoring system, such as a self-monitored blood analyte test (e.g., finger 

stick blood samples) . . . .”  Id. at 74:50-60.  As another option, “reference values can be obtained 

from in-vitro benchtop sources during a benchtop calibration process,” where “reference solutions 

of analyte may be used for in-vitro calibration where the reference value for the concentration is 

known from the reference solution preparation.”  Id. at 74:65-75:3.  Thus, for example, reference 

glucose concentration values can be provided by another continuous sensor, a fingerstick test, or 

by a reference glucose solution of known concentration. 

2. Abbott’s Proposed Construction Does Not Give Meaning To Any
Term Being Construed And Should Be Rejected

Abbott’s proposed construction in large part merely repeats the words being construed, but 

in a different order.6  Importantly, Abbott does not even attempt to provide further gloss on the 

words “reference,” “glucose,” “concentration,” or “values.”  Abbott proposes that “reference 

glucose concentration values” be construed as, in relevant part, “values of glucose concentration 

. . . to be used as a reference,” thus simply re-using the four words of the claim in a different order 

than they appear in the claim term.  What purported dispute Abbott is intending to resolve with 

this construction has not been disclosed by Abbott.  Abbott identified no dispute in C.A. No. 22-

605 either. 

6   DexCom addresses the additional language Abbott attempts to inject into the claim, “from any 
source including but not limited to the sensor being calibrated,” below. 

Case 1:23-cv-00239-KAJ   Document 123   Filed 04/18/24   Page 30 of 40 PageID #: 10425

Abbott Ex. 1011 - 30/72



23 

Courts routinely refuse to adopt constructions like this that amount to nothing more than 

reshuffling the words of the claim.  See Round Rock Rsch. LLC v. Acer, Inc., No. CV 11-1011-

RGA, 2013 WL 12315522, at *3 (D. Del. June 21, 2013) (rejecting proposal because “Plaintiff's 

proposed alternate construction reorders the words in the term without providing any 

clarification”); NextG Networks, Inc. v. NewPath Networks, LLC, No. C08-1565 VRW, 2009 WL 

1226556, at *7 (N.D. Cal. May 1, 2009) (refusing to adopt a construction that “merely reorders 

the words in the claim term”).  The Court should do the same here. 

Moreover, Abbott’s proposed construction appears to introduce a potential for ambiguity 

into the claim language.  Barry v. Stryker Corp., No. 20-1787-RGA, 2023 WL 1765651, at *24 

(D. Del. Feb. 3, 2023) (rejecting plaintiff's construction because it “injects ambiguity”).  Although 

the plain language of the claim makes clear that that the values described are reference glucose 

concentrations, Abbott’s proposal severs “reference” from the remainder from the claim language, 

and requires only that the “values” be used “as a reference,” not as a reference glucose 

concentration.  That is not consistent with the plain language of the claim, and is likewise not 

consistent with the specification, which makes clear that the patents are speaking of reference 

glucose concentrations, not in some other, vaguer “reference” sense.  See Ex. 7 (’364 Patent) at 

9:41-44, 84:66-67, 90:16, 90:19-20 (referring to a “reference glucose value” and a “reference 

glucose measurement”); id. at 80:39, 80:54, 85:2-3 (referring to “reference glucose data”). 

The term should be given its plain and ordinary meaning. 

3. “from any source including but not limited to the sensor being
calibrated”

Abbott’s construction also introduces these additional words (“from any source including 

but not limited to the sensor being calibrated”) as padding, but there is no need to do so, and these 

words too introduce potential ambiguity.  First, although in one sense the claimed sensor had been 
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calibrated at the factory using in vitro sensitivity information, the specific claim language in 

question is speaking of “sensor data” being calibrated, not the sensor itself.  See Ex. 7 (’364 Patent) 

at cl. 4 (“processor . . . configured to calibrate sensor data” (emphasis added)).  Abbott’s proposed 

construction is inconsistent with the surrounding claim language, and therefore at minimum 

imprecise—it should be rejected for that reason.  Second, the gloss on the claim language Abbott 

is seeking to add is unnecessary.  Nothing in the plain language of the claim suggests a restriction 

on source of the reference glucose concentration value, including the sensor recited in the claim, 

and thus DexCom agrees that the plain and ordinary meaning does not prohibit the source of the 

measurement being the sensor recited in the claim, whose data is being calibrated.  See Ex. 7 (’364 

Patent) at 74:67-75:3 (discussing use of a “reference solutions of analyte [that] may be used for 

in-vitro calibration”).  

VII. DISPUTED TERMS FOR THE ’031 PATENT 

A. “drift profile” (claims 23-34) 

DexCom’s Proposed Construction Abbott’s Proposed Construction 
Plain and ordinary meaning  “profile of a change in baseline and/or 

sensitivity of the sensor signal over time” 
 

Independent claim 23 of the ’031 Patent is directed to a method for monitoring a glucose 

concentration that includes the step of “determining a glucose concentration value based at least 

in part on the sensor data and information associated with a drift profile.” Ex. 8 (’031 Patent) at 

259:30-50. Dependent claims 24-34 inherit this limitation. Id. at 259:51-260:32. Abbott contends 

that a special meaning should be given to the term “drift” in the phrase “drift profile.” Abbott 

clings to one example description of “drift” from the specification, and proposes that the Court 

read that limitation into the claims while ignoring clear direction from the specification that the 

term is not so limited. DexCom proposes that the term “drift profile” should be afforded its plain 

and ordinary meaning, echoing exactly what is expressly stated in the ’031 Patent specification.  
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In the context of the ’031 Patent, a “drift profile” is a set of information associated with 

sensor measurement characteristic changes over time. See, e.g., Ex. 8 (’031 Patent) at 21:36-48. 

The ’031 Patent recognizes that sensitivity of in-vivo measurement devices can shift with time 

(e.g., based on the length of time that the sensor has been inserted within the patient’s body), and 

that such changes should be accounted for in computing the output data.  A “drift profile” is used 

to account for such changes.  Discussing examples of what “drift” may encompass, the ’031 Patent 

specification expressly states that the term “drift” should be “given [its] ordinary and customary 

meaning to a person of skill in the art” and is “not to be limited to a special or customized 

meaning.” Id. at 21:36-48. Reinforcing this instruction, the ’031 Patent specification describes 

“drift” (and “drift profile”) in many non-limiting contexts. For example, it describes these terms 

in broad contexts, such as referring to a change in the sensitivity of the “sensor” (without the 

“signal” qualifier as proposed in Abbott’s construction), and also as referring to a “‘change’ in 

baseline and/or sensitivity” more generally. See, e.g., id. at 21:45-48.  With these broad 

descriptions, the specification confirms that “drift” can correspond to a change in the sensitivity 

of the “sensor signal” itself, and/or it may correspond to a change in the sensitivity of the “sensor” 

more generally (i.e., beyond the “signal” itself, such as those associated with hardware, software, 

materials, etc.).  The ’031 Patent specification refers to the terms “drift” (and “drift profile”) with 

other language also, further confirming the non-limiting nature of the claim term. See, e.g., id. at 

21:41-42 (“. . .a change in the baseline and/or sensitivity of the sensor signal over time . . .”), 

21:43-45 (“. . . a substantially distinct change over a relatively short time period . . .”); 21:45-46 

(“ . . . a substantially gradual change over a relatively longer time period . . . ”);  212:22-26 (“. . . 

a change (e.g., drift) in sensor sensitivity using the formula . . .”); 213:15-16 (“ . . . amount of 

sensitivity change/drift over time”).  
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Despite the range of descriptions noted above, Abbott favors one specific meaning from 

the specification and proposes reading it into the claims to the exclusion of others. Abbott selects 

from the sentence quoted above that characterizes “drift” as “a change in the baseline and/or 

sensitivity of the sensor signal over time.” Ex. 8 (’031 Patent)  at 21:41-42. Notably, in the very 

same paragraph that provides the example language  Abbott includes in its proposed construction, 

the ’031 Patent expressly reiterates that the characterization is provided “without limitation” as to 

what “drift” (and by extension “drift profile”) can encompass. Id. at 21:36-48. Abbott’s proposed 

construction ignores this caveat and attempts to attach to the phrase “drift profile” a specific 

meaning not required by the claims nor warranted when considered in context of the specification 

as a whole.  In so doing, Abbott commits “one of the cardinal sins of patent law—reading a 

limitation from the written description into the claims.” Phillips v. AWH Corp., 415 F.3d 1303, 

1320 (Fed. Cir. 2005).  Nothing in the specification suggests that Abbott’s language selection 

should be singled out to the exclusion of other language, and no recognized exceptions are 

applicable to warrant a construction that departs from the plain and ordinary meaning in the context 

of the ’031 Patent specification. Moreover, nothing in the specification demonstrates that DexCom 

acted as its own lexicographer to restrict the definition to any particular description of the term, 

and nothing in the prosecution history reflects a manifest exclusion or restriction representing a 

clear disavowal of claim scope relative to the plain and ordinary meaning. Because the intrinsic 

record does not support narrowing the term as Abbott proposes, and instead contemplates that 

“drift” (and by extension “drift profile”) will encompasses the full scope of its ordinary and 

customary meaning to a person of skill in the art in the context of the patent specification, Abbott’s 

proposal should be rejected and DexCom’s proposal adopted. See Phillips v. AWH Corp., 415 F.3d 

1303, 1319-20, 1323 (Fed. Cir. 2005).  
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For at least these reasons, Abbott’s attempt to improperly attach a special meaning to the 

term “drift,” and read limitations from the specification into the claims should be rejected. Instead, 

the phrase “drift profile” should be accorded its plain and ordinary meaning as would be 

understood by a person of skill in the art in the context of the ’031 Patent specification, as DexCom 

proposes. 

VIII. DISPUTED TERMS FOR THE ’625 PATENT

A. “wherein the needle hub is coupled to the [insertion element/needle] by heat
staking, snap-fit, friction-fit, clamshell[,] or insert molding” (claims 4, 14, 26)
and “a locking element configured to couple the [insertion element/needle] to
the needle hub by insert molding” (claims 5, 15, 27)

DexCom’s Proposed Constructions 
(both terms) 

Abbott’s Proposed Constructions 
(both terms) 

Plain and ordinary meaning  
(afforded patentable weight) 

Product-by-process claim element 

The independent claims of the ’625 Patent are directed to an applicator and/or needle hub 

“for applying an on-skin sensor assembly” that includes an “anti-rotation” feature. Ex. 10 (’625 

Patent) at 98:32-52, 99:18-38, 100:1-13, 29-54. Dependent claims 4, 14 and 26 further recite that 

“the needle hub is coupled to the [insertion element/needle] by heat staking, snap-fit, friction-fit, 

clamshell[,] or insert molding.”  And dependent claims 5, 15 and 27 recite “a locking element 

configured to couple the [insertion element/needle] to the needle hub by insert molding.” Id. at 

98:57-62, 99:39-44, 100:23-28. 

Abbott improperly contends that these phrases should be construed as “product-by-

process” claims without any patentable weight, but has no reasonable basis for supporting this 

position. Although the Federal Circuit has held that when considering the patentability of product 

claims that contain process limitations, claim scope is generally based on the product itself, not 

the process, it has also noted that where such limitations connote with equal force a structural 

characteristic of the product, those limitations are commonly and by default interpreted in their 
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structural sense. See In re Nordt Dev. Co., LLC, 881 F.3d 1371, 1375–76 (Fed. Cir. 2018); In re 

Garnero, 412 F.2d 276, 279 (CCPA 1969) (holding that “interbonded one to another by 

interfusion” connotes structure to a claimed composite and should therefore be considered in the 

determination of patentability). Thus, where the alleged process limitation connotes specific 

structure, it should be given patentable weight and not found to be a “product by process” claim. 

See, e.g., First Quality Tissue, LLC v. Irving Consumer Prod. Ltd., No. 19-CV-428-RGA, 2020 

WL 3542321, at *4 (D. Del. June 30, 2020) (citing In re Nordt and holding that “through air dried 

tissue” was not a product-by-process limitation despite being “certainly a process” because it also 

“connotes specific structure”). 

The terms at issue here include recitation of a coupling by “heat staking, snap-fit, friction-

fit, clamshell[,] or insert molding” (claims 4, 14, 26) or “a locking element” coupling that 

“couple[s] the [insertion element/needle] to the needle hub by insert molding” (claims 5, 15, 27). 

Both fit squarely into the category of limitations that connote specific structure, and should not be 

viewed as product-by-process limitations. Indeed, the claim language itself is talking about the 

structure of the coupling for the insertion element/needle to the needle hub. The ’625 Patent 

specification describes the recited “coupl[ings]” as “locking features” designed to enable the two 

elements— the “needle”/ “insertion element,” on the one hand, and the “needle hub” on the other—

to “mate with one another” in a structurally “complimentary” fashion to provide the function of 

“securing” the two together. See Ex. 10 (’625 Patent) at 69:17-32. These structural “locking 

features” provide a low-profile and small form factor mechanism with a mating relationship 

between two elements that unquestionably connotes structure. Id. The physical relationship of the 

coupling between these features (e.g., mating) is structural and avoids the need for additional 

coupling components that would otherwise require more surface area, occupy greater internal 
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volume, and/or increase displacement in providing the function of securing the two together. Thus, 

the limitations at issue here provide structural and functional differences to the claimed product as 

compared to a product without them, including products described in the prior art. Indeed, the prior 

art lacks any complete disclosure of both the structural and functional features provided by these 

claim limitations.  That is, without the limitations recited in claims 4, 14 and 26, and/or without 

the limitations recited in claims 5, 15 and 27, the coupling feature between the needle hub and the 

needle would require another coupling mechanism, one that is likely to be more cumbersome, less 

secure, require additional components, or demand a larger form factor such as those mechanisms 

seen in the prior art.  

The Federal Circuit has considered claim limitations such as the ones at issue here, and 

even dealt specifically with the term “injection molded.” See, e.g., In re Nordt Dev. Co., LLC, 881 

F.3d 1371, 1375 (Fed. Cir. 2018). In In re Nordt Dev. Co. LLC, the Federal Circuit concluded that 

“injection molded” connotes structure, and should be afforded patentable weight even though “the 

application describe[d] ‘injection molded’ as a process of manufacture.” Id. The court explained 

that “words of limitation that can connote with equal force a structural characteristic of the product 

or a process of manufacture are commonly and by default interpreted in their structural sense, 

unless the patentee has demonstrated otherwise.” Id., 1375–76 (Fed. Cir. 2018) (citing 3M 

Innovative Props. Co. v. Avery Dennison Corp., 350 F.3d 1365, 1371–72 (Fed. Cir. 2003)). There 

the patentee took the position that “there are clear structural differences” between a knee brace 

made with fabric components and a knee brace made with injection-molded components. Id. The 

Federal Circuit viewed the limitation as similar to many other instances where “such limitations” 

were held “to convey structure even when they also describe a process of manufacture.” See id., 

1376.  For example, the court cited to (1) SmithKline Beecham Corp. v. Apotex Corp., 439 F.3d 
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1312, 1322 (Fed. Cir. 2006) (Newman, J., dissenting) where the court identified “a molded plastic” 

as an example of a process limitation that connotes structure, (2) Vanguard Prods. Corp. v. Parker 

Hannifin Corp., 234 F.3d 1370, 1372 (Fed. Cir. 2000) where the court held holding that the claim 

term “integral” describes a structural requirement, not the particular manufacturing process 

discussed in the specification, (3) 3M Innovative Props. Co., 350 F.3d at 1371 where the court 

found that the term “superimposed” described a structural relationship and not a process, and (4) 

Hazani v. U.S. Int'l Trade Comm'n, 126 F.3d 1473, 1479 (Fed. Cir. 1997), where the court 

concluded that “chemically engraved” was not a process term. The terms at issue here similarly 

connote structure and should be interpreted in their structural sense. 

For at least these reasons, each of these terms should be afforded their plain and ordinary 

meaning with patentable weight, and not be considered product-by-process claims without 

patentable weight. Accordingly, Abbott’s proposed construction should be rejected and DexCom’s 

adopted. 

IX. CONCLUSION 

For the foregoing reasons, the Court should adopt DexCom’s proposed constructions. 
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subject matter, or its full scope, as of the priority date of the ’204 Patent. Thus, the ’204 Asserted 

Claims are invalid for lack of written description for this additional reason. 

2. Indefiniteness 

For at least the reasons below, the ’541 and ’204 Asserted Claims discussed below are 

indefinite and are thus invalid. 

a. ’541 Patent 

i. “to augment the receiver monitoring of the analyte state 
of the host” (All Asserted Claims) 

All Asserted Claims of the ’541 Patent are indefinite because of their inclusion of the 

limitation “wherein the wireless mobile remote monitor or a user of the wireless mobile remote 

monitor is specifically authorized by the host to receive the alert notification message to augment 

the receiver monitoring of the analyte state of the host.” The same requirement is set forth in 

independent Claims 15-17 and propagated through all claims dependent on Claim 1 in the patent. 

The requirement that such authorization “augment the receiver monitoring of the analyte state of 

the host” lacks a defined scope in the specification, such that it is not clear to a POSITA the 

boundaries of what is claimed. Nowhere in the specification or prosecution history does the ’541 

Patent define such a limitation, or explain what is required to “augment” the receiver monitoring, 

which is a relative term. Thus, when the claims are read in light of the specification and prosecution 

history, they “fail to inform, with reasonable certainty, those skilled in the art about the scope of 

the invention,” rendering them indefinite. Nautilus, 572 U.S. at 910. 

ii. “rules,” “settings,” “alert rules,” “alert rules settings” 
(All Asserted Claims) 

All Asserted Claims of the ’541 Patent are indefinite because of their use of the terms 

“rules,” “settings,” “alert rules,” and “alert rules settings” without a defined scope in the 

specification such that it is not clear to a POSITA the boundaries of these terms. For example, the 
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’541 Asserted Claims are indefinite based on the undefined claim language which requires 

“wherein the event is detected by the server system based on one or more sets of recommended 

alert rules settings configured by the host using the receiver, at least one of the sets of 

recommended alert rules settings being modifiable by the user” of the wireless mobile remote 

monitor using the wireless mobile remote monitor or the digital device using the digital device. 

The claim thus requires certain “recommended alert rules settings” being modifiable by the user. 

Yet nowhere in the specification does the ’541 Patent define an “alert rules settings.” The 

specification uses “rules” and “settings” without defining either term or making clear how they are 

distinct from one another, despite clearly insinuating and expressly claiming a distinction (in, for 

example, the claims of the related ’204 Patent). Thus, when the claims are read in light of the 

specification and prosecution history, they “fail to inform, with reasonable certainty, those skilled 

in the art about the scope of the invention,” rendering them indefinite. Nautilus, 572 U.S. at 910. 

iii. “mapping” (Claim 5) 

At least claim 5 of ’541 Patent is indefinite based on the undefined claim language which 

requires “forward[ing] … the alert notification message to the wireless mobile remote monitor 

based on one or more rules mapping the event to the wireless mobile remote monitor” but does not 

indicate what constitutes such “mapping” or how such mapping requires to be encompassed by the 

claim. Nowhere in the specification does the ’541 Patent define such a limitation. Thus, when the 

claims are read in light of the specification and prosecution history, they “fail to inform, with 

reasonable certainty, those skilled in the art about the scope of the invention,” rendering them 

indefinite. Nautilus, 572 U.S. at 910. 

iv. “sending an acknowledgment message from the wireless 
mobile remote monitor to the server system indicating 
acknowledgement of the presented alert notification 
message” (Claims 1, 15-17) and “a message 
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UNITED STATES PATENT AND TRADEMARK OFFICE 
_____________ 

 
BEFORE THE PATENT TRIAL AND APPEAL BOARD 

_____________ 
 

ABBOTT DIABETES CARE INC., 
Petitioner, 

 
v. 
 

DEXCOM, INC., 
Patent Owner. 

_____________ 
 

Case No. IPR2022-00909 
Patent No. 10,702,215 

_____________ 
 
 
 
 
 

PATENT OWNER�S NOTICE OF APPEAL 
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Pursuant to 35 U.S.C. §§ 141(c), 142, and 319; 37 C.F.R. §§ 90.2 and 90.3; 

and Federal Circuit Rule 15(a)(1), Patent Owner DexCom, Inc. hereby provides 

notice that it appeals to the United States Court of Appeals for the Federal Circuit 

from the Final Written Decision in Case No. IPR2022-00909 (Paper 38, attached 

as Exhibit A) entered on November 1, 2023 by the Patent Trial and Appeal Board 

(�the Board�), and from all orders, decisions, rulings, and opinions underlying the 

Final Written Decision, to the extent that such were decided against Patent Owner.   

In accordance with 37 C.F.R. § 90.2(a)(3)(ii), Patent Owner anticipates that 

the issues on appeal may include, but are not necessarily limited to: 

i. The Board�s errors in its determination that claims 1-4, 19, and 23 of 

U.S. Patent No. 10,702,215 were proven to be unpatentable; 

ii. The Board�s factual findings, rulings, and conclusions of law 

supporting or relating to that determination; 

iii. All other issues decided adversely to Patent Owner in any orders, 

decisions, rulings, or opinions in IPR2022-00909. 

Pursuant to 37 C.F.R. § 90.3, this Notice of Appeal is timely, having been 

duly filed within 63 days after the date of the Final Written Decision. 

Pursuant to 35 U.S.C. § 142 and 37 C.F.R. § 90.2(a), a copy of this Notice of 

Appeal is being filed simultaneously with the Patent Trial and Appeal Board, the 

Clerk�s Office for the United States Court of Appeals for the Federal Circuit (with 
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the required docketing fee), and the Director of the United States Patent and 

Trademark Office. 

 

 

Respectfully submitted, 
DexCom, Inc. 
 

Date:  January 3, 2024 /Elisabeth Hunt/ 

 

Elisabeth H. Hunt, Reg. No. 67,336 
Richard F. Giunta, Reg. No. 36,149 
Anant K. Saraswat, Reg. No. 76,050 
WOLF, GREENFIELD & SACKS, P.C. 
600 Atlantic Avenue 
Boston, MA 02210 
(617) 646-8000 Phone 
(617) 646-8646 Fax 
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CERTIFICATE OF FILING 

 I hereby certify that, pursuant to 37 C.F.R. §§ 90.2(a)(1) and 104.2(a), in 
addition to being filed electronically through the Board�s P-TACTS system, the 
original version of the foregoing Notice of Appeal (including Exhibit A) is being 
filed by USPS Priority Mail Express (Label No. EI 706 229 453 US), on this 3rd  
day of January, 2024, with the Director of the United States Patent and Trademark 
Office, at the following address: 

 
Director of the United States Patent and Trademark Office 
c/o Office of the General Counsel 
United States Patent and Trademark Office 
P.O. Box 1450 
Alexandria, VA 22313-1450 

 
CERTIFICATE OF FILING 

I hereby certify that, pursuant to 37 C.F.R. § 90.2(a)(2) and Federal Circuit 
Rule 15(a)(1), a true and correct copy of the foregoing Notice of Appeal (including 
Exhibit A) is being filed with the Clerk�s Office of the United States Court of 
Appeals for the Federal Circuit through the federal courts� Case Management and 
Electronic Case Files (CM/ECF) system on this 3rd  day of January, 2024, along 
with the requisite fee which is being paid electronically using pay.gov. 

 
CERTIFICATE OF SERVICE UNDER 37 C.F.R. § 42.6 (E)(4) 

I certify that on January 3, 2024, I will cause a copy of the foregoing 
document, including any exhibits filed therewith, to be served via electronic mail, 
as previously consented to by Petitioner, upon the following: 

 Eliot D. Williams   Eliot.Williams@bakerbotts.com   
 Daniel J. Hulseberg  Daniel.Hulseberg@bakerbotts.com   
 Christopher R. Patrick  Christoper.Patrick@bakerbotts.com   
 Clarke W. Stavinoha  Clarke.Stavinoha@bakerbotts.com   
 Lindsay Volpenhein Cutié Lindsay.Volpenhein@bakerbotts.com   

dlbbadciprs@BakerBotts.com  

Date: January 3, 2024  /MacAulay Rush/  
  MacAulay Rush 
  Paralegal 
       WOLF, GREENFIELD & SACKS, P.C.  
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