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I. Pre-AIA 35 U.S.C. § 102(b) Does Not Apply to Igarashi 

Both MPEP § 2133.02 and Unified Patents, LLC v. 2BCom, LLC, IPR2020-

00996, Paper 65, at 10–11 (Jan. 10, 2023) cited by Petitioner rely on In re Foster, 

343 F.2d 980 (CCPA 1965). Foster examined whether swear-behind applies to a 

102(b) reference under § 103, but nothing in Foster suggests that the application had 

a foreign priority claim. Id. at 987. Foster is thus not on point.  

The authority cited in the Reply also does not involve a PCT application filed 

in Germany, whose effective filing date would be that of the German priority 

application in accordance with PCT codified under the US patent law. Specifically, 

PCT Article 8(2)(a) provides “[s]ubject to the provisions of subparagraph (b), the 

conditions for, and the effect of, any priority claim declared under paragraph (1) 

shall be as provided in Article 4 of … the Paris Convention….” Paris Convention 

Article 4 provides “[a]ny filing that is equivalent to a regular national filing under 

the domestic legislation of any country of the Union … shall be recognized as giving 

rise to the right of priority.” EX2050, Article 4(A)(2). The “period of priority” is 

limited to “twelve months for patents….” EX2050, Article 4(C)(1). The German 

priority application meets those requirements as it was filed under German 

legislation and the PCT application, which claims priority to the German application, 

was filed within 12 months of the application. EX2049, field 30 (priority), field 81 

(US a designated country), field 84 (DE (Germany) a designated country).  
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This is consistent with PCT Article 8.2(b), which provides that when a PCT 

application claims priority to a national application filed in a designated State, “the 

conditions for, and the effect of, the priority claim in that State shall be governed by 

the national law of that State.” PCT Article 8(2)(b). German law governs here 

because the PCT application claims priority to the German application, and Germany 

is a designated States. EX2049, p.1, field 30 (claiming priority to DE application), 

pp.1-2, field 84 (designating “DE”). German law permits “us[ing] a German priority 

for a later application outside Germany as long as the later application is filed within 

twelve months.” EX2051 at 3. Here, the PCT was filed within 12 months of the 

German application. Compare EX2049, field 22 (filing date) and field 30 (priority). 

Thus, the PCT application is entitled to the filing date of the German application.  

For these reasons, 102(b) does not apply. 

II. The Board Should Deny Institution Under 35 U.S.C. § 325(d) 

Petitioner cannot create a dispute by ignoring Kobori’s actual disclosure. 

Kobori discloses that the light emitting device 10M has “an organic layer 13” that 

includes, among other layers, “a light emitting layer 13C.” EX1008, [0035], [0037], 

Fig. 2. The light emitting layer 13C includes “a light emitting layer 13CB for 

emitting blue light and a red light emitting layer 13CR,” but not a green emitting 

layer. Id., [0039], Fig. 3 (not showing a separate green emitting layer). Like Igarashi 

and Shiotani, Kobori uses BCzVBi doped in DPVBi for “blue” emission. Id. Thus, 
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any green light emitted by 10M comes from BCzVBi in the “blue” emission layer, 

which as Dr. Schanze explained, has significant emission in the green light region. 

See EX2010, ¶ 23; id., ¶ 22 (“BCzVBi has an emission spectrum that spans between 

at least 450-625nm, which includes blue, cyan, yellow-green, yellow and orange 

regions of the visible light spectrum.”). To compensate for the lower intensity of 

green light emitted by 10M, Kobori provides “a green fluorescence conversion layer 

23” “for absorbing a blue wavelength component and emitting green light ….” 

EX1008, [0045], Fig. 1. The green filter adjusts chromaticity. Id.  

 

Simply put, as in Igarashi’s first region, Kobori’s green conversion layer 

converts a blue component of an incident light from BCzVBi of 13CB that comprises 

wavelengths in several visible light region to a green light. See illustration above. 

As in Igarashi’s second region, the blue filter is opaque to the green/yellow/orange 

light and transparent to the blue light. Id. Yet, the examiner concluded that Kobori 

does not disclose both “a filter layer which is at least partially opaque to an 

electromagnetic radiation having a third wavelength spectrum which corresponds to 

at least one part of the second wavelength spectrum” (the green spectrum in Kobori, 
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element 1d) and one that “is transparent to the electromagnetic radiation having the 

first wavelength spectrum” (which has blue and other colored light, element 1f).1 

Simply put, Igarashi’s disclosure is substantively the same as Kobori’s in relevant 

parts and 325(d) applies. 

Likewise, in Shiotani, the yellow conversion layer converts the “blue” 

component of the light emitted by BCzVBi to a mixture of red and green light; and 

the cyan filter is transparent to the blue and green light, but is opaque to yellow and 

orange light also emitted by BCzVBi. Hence, for the same reasons that Kobori does 

not simultaneously satisfy elements 1d and 1f, Shiotani does not either.  

Petitioner argues that Igarashi and Shiotani need not use BCzVBi and blue 

emitters with narrow emission bands were known. Reply 3-4. But the paper 

describing those narrow-band emitters did not report making any devices with those 

materials. EX2030. This is not surprising because as Dr. Schanze explains, at the 

time of the invention, those “transition metal based blue emitters were still in their 

infancy and were mostly just academic curiosity at the time.” EX2010, ¶30. That the 

inventors had the insight and know-how to make devices with transition-metal based 

blue OLEDs (see EX2015, 46-47) did not mean that a POSITA could or would have 

                                           
1 Kobori’s red filter also does not satisfy claim 1 because it is not transparent to the 

blue or the green light emitted by BCzVBi as required by 1(f). 
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also done so. Otsuka Pharm. Co., Ltd. v. Sandoz, Inc., 678 F. 3d 1280, 1296 (Fed. 

Cir. 2012) (“The inventor’s own path itself never leads to a conclusion of 

obviousness; that is hindsight.”). Moreover, Petitioner has provided no evidence that 

at the time of the invention, there were known OLED devices that emitted light only 

in the 450-470nm region as it contends. Reply 3. That “light in the blue region having 

a wavelength range of 450 to 470 nm is emitted” does not meant that light in other 

regions is not emitted concomitantly: BCzVBi emits light in 450-470nm, as well as 

in other visible regions, as Dr. Schanze explains. EX2010, ¶ 22.  

In other words, as explained above and as on POPR 83-90, Igarashi and 

Shiotani are substantively the same as Kobori in relevant parts and Petitioner does 

not assert that the examiner made a material error. Thus, 35 U.S.C. § 325(d) applies 

and the Board should deny institution.  

III. The Board Should Deny Institution Under 35 U.S.C. § 314(a) 

The Reply does not address Fintiv factors 1, 4 and 5. POPR 91-92; Reply 4-

5. By institution, the parties will have invested substantial resources in claim 

construction as well as in fact discovery, with Pictiva having already filed multiple 

motions to compel against Samsung and served a deposition notice. As to trial, it is 

still scheduled for August 2025, and Samsung’s motion to dismiss is based on 

outdated case law that confounded prudential standing with Article 3 standing. 

EX2052 at 1-2. Discretionary denial under § 314(a) is proper. 
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