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I. Introduction 

The ’031 Patent claims a “genuinely genius innovation” (Ex.2076, 7)1, and 

Wiz’s hindsight-plagued use of the challenged claims to pull out disparate portions 

of Veselov, Price and dozens of unrelated tertiary references does not show 

otherwise.  Wiz doesn’t dispute its obviousness arguments were crafted without 

consideration of any objective evidence of nonobviousness, which “must be 

considered in every case” to “guard against … hindsight.”  WBIP, LLC v. Kohler 

Co., 829 F.3d 1317, 1328 (Fed. Cir. 2016) (original emphasis); POR 2-3.  

Consideration of that evidence is critical to “resist the temptation to read into the 

prior art the teachings of the invention in issue.”  Graham v. John Deere Co. of Kan. 

City, 383 U.S. 1, 36 (1966).   

Wiz contends it didn’t copy  

 

 

 

 

  

 
1  Unless otherwise noted, emphasis/annotations are added and internal 

citations/quotations omitted.   
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Wiz’s access and similarity shows copying and “strong evidence of 

nonobviousness.”  See Volvo Penta of the Ams., LLC v. Brunswick Corp., 81 F.4th 

1202, 1213 (Fed. Cir. 2023).  That copying, together with the gaps in Wiz’s 

obviousness theories and other overwhelming objective evidence, is dispositive: the 

claims are nonobvious. 

II. Claim Construction 

A. “Location” 

Orca applied Wiz’s “location” construction that includes “physical” and 

“virtual” locations.  Wiz’s attempt to broaden “location” to include any “identifier” 

is new, non-responsive, and should be disregarded.  See Pet.9; POR 6-12 (no 

dispute); Reply 1.  It is also wrong.  VM identifiers, for example, are not virtual disk 

locations.  POR 25; Ex.2073 (Kaeli) ¶¶129-134. 

B. “(i) Taking …, and (ii) Requesting Taking at Least One Snapshot 
of the Virtual Machine at Rest” 

Wiz’s three arguments that “of the virtual machine at rest” modifies only the 

second clause of limitations 1.5/9.6/16.6, “requesting taking at least one snapshot” 

all fail.  Reply 1-3.   

First, Wiz agrees both “taking” and “requesting taking” a snapshot require a 

direct object.  POR 7; Reply 2.  Wiz contends the “direct object” is in the 

“subsequent wherein clause.”  Reply 2.  The wherein clause explains what the 
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snapshot “represents,” not the object it depicts.  The direct object is “the virtual 

machine at rest.”  POR 7; Kaeli¶¶45-51. 

Second, Orca showed the specification and title supported a snapshot is of a 

VM “at rest.”  POR 7-8.  Wiz argues Orca “mischaracterizes” the specification’s 

consistent disclosures (Reply 2), but Wiz omits that its only allegedly contrary 

example discusses taking a “view” of a VM, not a snapshot.  Id. (quoting Ex.1001, 

6:5-9) (omitting bolded language, “The view may be taken when the VM 119-

2 ….”); see Ex.1001, 5:45-51 (“view is a stored query”).   

Third, Wiz dismisses the prosecution history as not constituting a “clear and 

unambiguous disclaimer.”  Reply 2-3.  This is not an issue of disclaimer.  The 

prosecution history shows Orca understood—as POSAs would—the issued claim 

limitations have the same scope and meaning as limitations in prosecution using “the 

virtual machine at rest” language twice.  POR 6-12; Edwards Lifesciences LLC v. 

Cook Inc., 582 F.3d 1322, 1330-31 (Fed. Cir. 2009) (“graft” required to be 

“intraluminal” despite amendment that “delete[d] the word ‘intraluminal,’ 

modifying ‘graft’” because remarks indicated inventors applied same meaning 

before and after amendment).  Wiz has no response. 

C. “Analyzing the At Least One Snapshot” 

Wiz’s Reply abandons the Petition’s (incorrect) construction that “analyzing 

the at least one snapshot” encompasses analyzing a VM instantiated from a snapshot, 
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contending that construction is “irrelevant” and “moot” because Wiz no longer relies 

“on the assessment-VM approach.”  See Reply 3-4.  The Board should therefore 

disregard the Petition’s reliance on Veselov’s assessment-VM approach in Figures 

1 and 3A-3B.  Pet.17-18 (Figs 3A-3B “analyzes assessment VM”), 18-19 (same), 

23, 41 (same, as well as for Figure 1 at 3:54-61).  If not abandoned, Wiz’s assessment 

VM theories are wrong for the undisputed reasons in Orca’s POR.  POR 32-33.  

Wiz’s assertions of “contradictions” in Orca’s arguments are incorrect and, as Wiz 

states, “moot” because Wiz abandoned its construction. 

III. Ground 1 (Veselov/Price) Fails  

A. Wiz Concedes Its Arguments Mix Disparate Elements of 
Veselov’s Embodiments  

Wiz’s Petition relied on disparate disclosures in Veselov’s different 

embodiments (Figure 1 vs. Figures 3A/3B vs. Figures 5A/5B), and Orca showed 

each, standing alone, failed to disclose or render obvious different limitations.  

POR 15-18.  Wiz tacitly concedes it cannot rely on multiple embodiments without a 

motivation to combine, and the Petition provides none.  Id.; Reply 4-5 (no dispute 

regarding MTC); In re Stepan Co., 868 F.3d 1342, 1346 n.1 (Fed. Cir. 2017).   

Wiz now argues combining embodiments is unnecessary because Veselov’s 

“Figure 5A/5B environment” alone satisfies the cloud computing API limitations 

[1.2]-[1.3].  Reply 4-5.  Wiz’s two theories are incorrect.  
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First, Wiz argues Veselov’s Figures 3A/3B include a “computing resource 

service provider” (“CRSP”) and API, and Veselov’s Figures 5A/5B have the same 

“implementation”/“interactions.”  Id.  Wiz misquotes Veselov’s Figures 5A/5B 

description.  Veselov explicitly lists what Figures 5A/5B elements have similar 

“implementation”/“interactions” for elements “common to Figures 3A/3B.”  

Ex.1007 (Veselov), 16:56-67.  That list expressly omits the CRSP “300/ 350” and 

“API 338.” POR 18, 27.  Wiz does not provide any motivation to modify the 

computing environments in Figures 5A/5B to be implemented by a CRSP.  And even 

if a CSRP were used, Wiz does not provide motivation to use cloud computing APIs 

to identify and locate disks as claimed.  There is no mention of APIs anywhere in 

Veselov’s Figures 5A/5B discussion.  Veselov, 16:56-18:56; POR 12-14; Ex.2077 

(StavrouTr1.), 168:13-169:6.  And there’s no mention in any embodiment of using 

APIs to identify/locate disks.  POR 15-19; StavrouTr1.142:15-143:3. 

Second, Wiz argues “an undepicted aspect” of Figures 5A/5B is “hosting by 

a service provider.”  Reply 4-5 (citing Veselov, 18:8-11).  But what the “service 

provider” hosts is “a security module or security service (not shown),” which is not 

the “computing environment 504[A/B]” and says nothing of APIs.  Compare 

Veselov, 18:8-11, with id., 17:10-13, 17:30-35.  The undepicted security module 

optionally stores “encryption keys” (id., 18:8-15), wasn’t relied on in the Petition, 

and bears no relation to the challenged claims.  
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Wiz’s Figure 1 arguments mischaracterize that embodiment’s deficiencies.  

Reply 5.  Wiz states (incorrectly) “PO claims the Figure-1 environment is not 

suitable for snapshot analysis.”  Id.  The Figure 1 embodiment’s problem is that it 

only locates snapshots or VMs using APIs, never to identify/query a “virtual disk” 

location as claimed.  POR 19.  Wiz tacitly admits this, instead arguing Veselov 

“broadly teaches API-mediated interactions.”  Reply 5.  Irrespective of Wiz’s 

unproven hand-waving assertion that “virtually every cloud-security platform 

operated” that way (cf. id.), general “API-mediated interactions” do not render 

obvious using cloud computing APIs to locate and query virtual disks.   

B. Wiz’s Reply Does Not Salvage Ground 1 

Wiz’s stitching together of Veselov and Price is hindsight.  POR 13-23; 

Kaeli¶¶104-122.  Orca explained Wiz’s generic motivations to combine, e.g., 

“cost/efficiency benefits,” contradict Veselov’s objectives (maintaining VM 

activity) and goals (minimizing inefficiencies associated with interfering with target 

VMs).  POR 20-23.  Wiz disagrees “Veselov only scans active VMs” (Reply 6-7), 

but Wiz’s expert admitted Veselov only discusses analyzing running VMs.  See 

StavrouTr1.204:11-21.  And Veselov’s objectives don’t apply to offline VMs.  See 

Ex.1002¶102; POR 20-21; StavrouTr1.263:16-264:10 (offline VM not “running its 

normal workload,” “able to continue servicing requests,” and “able to perform other 
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work”).  Veselov doesn’t need to state “offline scans” shouldn’t be performed for 

POSAs to lack motivation to modify Veselov with them.  Cf. Reply 6-7. 

Orca further explained Wiz hadn’t addressed why POSAs would have found 

it obvious to use Veselov’s “snapshots” for offline machines when Price taught 

analyzing offline machines using “VM images.”  POR 20-23 (citing, e.g., Unigene 

Laboratories, Inc. v. Apotex, Inc., 655 F.3d 1352, 1360 (Fed. Cir. 2011)).  This is 

not about bodily incorporation of Price into Veselov (Reply 7), but whether Wiz can 

show POSAs combining Veselov and Price would arrive at the claims.  InTouch 

Techs., Inc. v. VGO Commc’ns, Inc., 751 F.3d 1327, 1352 (Fed. Cir. 2014) 

(obviousness requires “could combine” and “would have” combined).  Wiz cannot.  

Wiz’s argument, that Price’s images and Veselov’s snapshots are not 

“fundamentally disparate concepts” (Reply 7-8), dodges the question and highlights 

Wiz’s errors.  Wiz hasn’t explained why POSAs would have taken or requested 

taking a virtual disk snapshot for offline VMs.   

The lack of beneficial application of offline snapshots for security 

assessments is a fundamental flaw where Wiz’s combination falls flat, even given 

its dozens of tertiary references.  Wiz argued “offline snapshotting and offline 

analysis” was “routine” (Pet.25), yet Wiz identified only a single document  

(Ex.1015), that even discussed the concept.  Even then, the relevant context of cloud 

API based security assessments and detecting/alerting vulnerabilities was missing, 
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and Wiz (at best) showed offline snapshotting was “known.”  But being known is 

insufficient: “[a] reason for combining must exist.”  Virtek Vision Int’l ULC v. 

Assembly Guidance Sys., Inc., 97 F.4th 882, 888 (Fed. Cir. 2024).  Wiz didn’t 

provide reasons for offline snapshotting in the combination or establish reasonable 

success; its obviousness arguments therefore fail.  POR 22-23. 

C. Wiz’s Reply Does Not Cure its Deficient Petition 

1. Limitations 1.2-1.4  

Wiz relies solely on Veselov for limitations 1.2-1.4, and Wiz’s Reply doesn’t 

dispute Veselov fails to disclose using cloud APIs to identify/query locations of 

virtual disks.  POR 24-25.  Wiz’s Petition cited Veselov’s identifying and querying 

locations of VMs (not disks) for limitations 1.3-1.4 (Pet.25; POR 24), but Wiz now 

concedes “virtual disks and VMs are” not “synonymous.”  Reply 9.  Wiz tries to 

rehabilitate its argument that locating VMs suffices to locate virtual disks because 

they are sometimes co-located.  Id. 10-11.  That is like equating a car’s location with 

its owner’s location—sometimes they coincide, but one does not tell you the other.  

Veselov doesn’t disclose using cloud APIs to identify and query virtual disk 

locations.  

Lacking disclosure, Wiz argues two ways Veselov “suggests” using cloud 

APIs to locate virtual disks.  Id. 9-10.  Both are wrong. 
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First, Wiz concedes showing “API-based virtual disk identification was 

routine in general” is insufficient (id. 10), arguing cloud APIs to locate virtual disks 

was a “routine part of generating snapshots as described in Veselov.”  Id.  Wiz’s 

self-quotation of its attorney argument is not evidence, and Wiz’s Petition does not 

cite any Veselov disclosure for its proposition of what’s “described in Veselov.”  See 

Pet.31.  Instead, Wiz cites five tertiary references alleging APIs to determine virtual 

disks were “known” without providing motivation to modify Veselov, which “does 

not suffice” for obviousness.  Virtek, 97 F.4th at 888.  Wiz tries to slip in new 

arguments, 

 

.  Dr. Stavrou 

admitted Wiz’s “AWS” arguments are new.  See id.; Ex.2172 (StavrouTr2.), 81:14-

22 (no AWS discussion in Ex.1002), 82:12-21 (relying on AWS 20+ times in 

Ex.1400).  The Board shouldn’t consider them for the first time in Reply.2 

Second, Wiz contends Orca didn’t rebut Wiz’s “snapshot-tailoring 

arguments” or “UI-based mapping” that “suggest” using cloud APIs to identify and 

 
2 Wiz’s AWS arguments are due no weight: they rely on non-prior art documents 

from July 2025 with a 2025 copyright. See Ex.1400¶¶27, 41, 44 (citing Exs.1131, 

1133); StavrouTr2.127:16-17, 130:10-131:9, 131:20-132:10. 
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locate virtual disks.  Reply 10.  Orca directly addressed those arguments, which cite 

Veselov portions that say nothing about “virtual disks” or APIs and instead turn 

again to tertiary references discussing “disk-identification tools.”  POR 27-29; cf. 

Pet.32-33.  Veselov never discusses using “disk-identification tools,” and Wiz 

doesn’t propose modifying Veselov with them.  Kaeli¶134.    

2. Limitations 1.5-1.6 

Wiz concedes Veselov/Price don’t disclose taking/requesting taking a 

snapshot of VMs at rest and snapshot analysis while VMs are inactive.  POR 31-33; 

see Reply 12-13.  Orca also showed, using objective evidence, that the claims’ at-

rest snapshotting and inactive VM analysis was unconventional and nonobvious.  

POR 32-33, 48-49; Ex.2117, 1 (“transcends traditional solutions by inspecting data 

at rest”);  

  Wiz falsely dismisses this evidence as Orca’s “own 

marketing” (Reply 12).  Panorama Technologies generated Ex.2117, and  

  Wiz also argues objective indicia is inapplicable because  

  Wiz is wrong: Orca’s 

evidence shows that despite offline snapshotting being known, using these 

technologies within the claimed combination, e.g., analyzing at-rest VM 

vulnerabilities using offline snapshots, demonstrates nonobviousness.  WBIP, 829 

F.3d at 1330-31.   
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Orca also explained the Petition’s reasoning gaps.  Veselov takes snapshots 

of running VMs. Price takes images of offline VMs.  Neither, alone or combined, 

takes snapshots of offline VMs.  POR 33; Kaeli¶¶147-148.  Wiz’s new Reply 

evidence contradicts its “off-line” snapshotting argument: “machine images” are 

available when VM’s are “off-line”, “snapshots” are available when the “virtual 

machine is on-line.”  Reply 9; Ex.1129, 2:29-33.  Wiz also argues its unexplained 

mixing and matching doesn’t matter because some “underlying data” in offline 

snapshots and images may be “equivalent.”  Reply 13.3  That new argument doesn’t 

save Wiz because, even if true, it indicates only what could be done and doesn’t 

provide the “additional showing” why POSAs “would have selected and combined 

those prior art elements.”  See Unigene, 655 F.3d at 1360.  

3. Limitation 1.7 

Veselov sends users reports of security assessment findings without reporting 

vulnerabilities as “alerts.”  POR 33-35.  This is more than mere nomenclature (cf. 

Reply 13); it’s Veselov’s failure to disclose alerts that “stand out,” as Dr. Stavrou 

conceded is required.  StavrouTr1.287:4-12; Kaeli¶¶156-157 (different use of 

 
3 Wiz’s new 2025 evidence shows snapshots and images (AMIs) contain different 

data and serve different purposes.  See Ex.1131, 2 (“use AMIs to launch new 

instances” vs. “you can’t use snapshots to launch a new instance”).   
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“reports” and “alerts” in Wiz’s evidence).  Wiz now asserts limitation 1.7 is satisfied 

by anything that “brings specific problems/remediations to the user’s attention.”  

Reply 13.  That new construction should be disregarded but still isn’t enough.  

Veselov doesn’t bring specific problems to user’s attention, it reports all “findings.”  

Kaeli¶156; Veselov, 10:18-36.  Wiz doesn’t allege obviousness of this element, so 

Ground 1 fails. 

4. Claims 4, 12 

Wiz agrees it relies on Veselov’s “VM virtual addresses” as the “virtual 

address of at least one of the virtual disks” in these claims.  POR 35.  That is 

insufficient.  Virtual disks are not necessarily co-located with VMs; thus a VM’s 

virtual address does not teach its virtual disk(s) address(es).  StavrouTr1.92:4-93:19, 

94:16-21, 142:15-143:3 (conceding Veselov doesn’t “identif[y] or describe[] an 

identifier for a virtual disk”); POR 24-25.   

IV. Ground 2 

Wiz cobbles together Ground 2 using hindsight; the Board can thus reject it.  

Orca explained POSAs reading Veselov, which focuses on assessing post-

deployment active VMs, wouldn’t have combined it with Hufsmith’s pre-

deployment “image” assessment teachings.  Wiz argues Orca “ignores the analogous 

underlying data,” which is wrong factually (POR 62-65), and legally.  Even if 

Veselov/Hufsmith discuss similar “types of data,” that suggests at most they are 
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analogous—a plainly deficient combination motivation.  Johns Manville Corp. v. 

Knauf Insulation, Inc., IPR2018-00827, Paper 9 at 10 (P.T.A.B. Oct. 16, 2018) 

(informative).  Wiz claims (without explanation) Hufsmith is not limited to “pre-

deployment” assessments, but the cited disclosure contradicts Wiz.  Reply 14 (citing 

Ex.1078 (Hufsmith) ¶108) (scores available when containers are created, i.e. 

“during … deployment,” not after); see also Hufsmith¶¶158 (detect “vulnerabilities 

that will be introduced by the container that is going to be created and deployed”), 

147.  

Wiz’s improper puzzle-piece fit for Hufsmith with Veselov/Price still doesn’t 

teach claims 2 and 10.  POR 63-65.  Wiz vaguely asserts the problems Orca 

identified “attack the references individually,” “fail[] to address the combination,” 

or make a “flawed attack” (Reply 14), but Wiz’s inability to explain those arguments 

show they are meritless.  
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V. Ground 3 

Adding Huseinović, which describes data loss for offline computers, to its 

flawed three-reference combination illustrates Wiz improperly using the claims as a 

roadmap to navigate a “maze” of prior art.  In re NTP, Inc., 654 F.3d 1279, 1299 

(Fed. Cir. 2011).  Wiz now argues its combination “does not require taking the 

snapshot while the VM is offline” (Reply 15), which means it additionally doesn’t 

satisfy limitations 1.5/9.6.  See supra §II.   

VI. Objective Indicia  

Orca showed how objective evidence “tied to the combination of features” 

claimed “as a whole” demonstrated Wiz’s piecemeal obviousness arguments were 

hindsight-biased.  POR 36, 41-42; see generally id. 35-61.  Wiz’s Petition didn’t 

address objective considerations, Wiz tried to keep evidence of it from the Board 

(see Paper 24), and Wiz now attempts to evade the objective evidence writ large for 

lacking “presumption of nexus.”  Wiz admits the “presumption” is a strawman: Orca 

doesn’t rely on a presumption.  Reply 15-18.  Nexus does not need to be presumed 

when, as shown, objective indicia “‘direct[ly] result’” from “‘the unique 

characteristics of the claimed invention.’”  Fox Factory, Inc. v. SRAM LLC, 944 F.3d 

1366, 1373-74 (Fed. Cir. 2019); POR 35-36.  

Other nexus arguments reduce to assertions that each limitation was “known” 

because, individually, they can be found in the art.  See Reply 18-20 (repeatedly 
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discussing individual “known” elements), 22-23 (same), 26-28 (same).  These echo 

Wiz’s improper obviousness arguments “stitch[ing] together prior art patches into 

something” like the claimed inventions.  Metalcraft of Mayville, Inc. v. Toro Co., 

848 F.3d 1358, 1367 (Fed. Cir. 2017).  Objective indicia protects against exactly 

these hindsight-driven arguments.  And here the “claimed combination as a whole 

[] serves as nexus for the objective evidence.”  WBIP, 829 F.3d at 1331; Medtronic, 

Inc. v. Teleflex Innovations S.a.r.l., 70 F.4th 1331, 1337 (Fed. Cir. 2023) (finding 

nexus where no dispute “every element” of claims was “individually known”).  

A. Long-Felt Need/Skepticism 

Before Orca’s patent, a long-felt need existed for an unobtrusive, 

comprehensive security solution that also adequately addressed security of at-rest 

VMs.  POR 36-39.  Wiz says there wasn’t a need, or Orca didn’t solve it.  Reply 19-

20.  This is demonstrably false.  The industry recognized Orca’s pioneering the 

“concept of agentless sidescanning” “utilizing the nature of cloud APIs” was a 

“Pivotal Moment[] in Cloud” redefining cloud security posture management 

(CSPM).  Ex.2076, 5-7.  A 

 

 POR 43-44, 60.   
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; Ex.2076, 7 (“CSPM [] defined by pre and post-

Orca”).  Put differently, Orca’s combination, implemented in SideScanning, was the 

first solution solving the need for unobtrusive and comprehensive security. 

Orca also provided significant evidence of skepticism with nexus to the claims, 

citing  other industry reports.  POR 43-44.  Wiz asserts skepticism of 

“agentless” scanning doesn’t have nexus, but Wiz’s expert conceded discussions 

regarding “agentless workload scanning” correspond “to [] the ’031” claims.  

StavrouTr2.112:1-7.   
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; POR 46, 50. 

Wiz’s attacks on the weight of Orca’s documents and Mr. Shua’s testimony 

as “self-interested” and/or “hearsay” are erroneous three ways.  Reply 19-21.  First, 

inventor and/or patent owner testimony is “substantial evidence” of objective indicia.  

See, e.g., Transocean Offshore Deepwater Drilling, Inc. v. Maersk Drilling USA, 

Inc., 699 F.3d 1340, 1351-54 (Fed. Cir. 2012) (relying on inventor testimony for 

industry praise, skepticism, and long-felt but unsolved need); Arctic Cat Inc. v. 

Bombardier Recreational Prods. Inc., 876 F.3d 1350, 1364-65 (Fed. Cir. 2017) 

PROTECTIVE ORDER MATERIAL

REDACTED

REDACTED

REDACTED



IPR2024-00863 (USP 11,663,031)           Patent Owner’s Sur-Reply 
 

18 

(patent owner’s press releases “constitute substantial evidence” of “industry 

recognition of … claimed invention [that] weighs in favor of nonobviousness.”).  

Second, Wiz ignores the numerous other exhibits and testimony corroborating 

alleged “self-interested” evidence.  See, e.g., Exs.2103-2104, 2106, 2073, 2135, 

2137, 2406, 2412, 2073, 2074.  Third, Wiz overlooks the significant amount of non-

hearsay evidence .  See Paper 56, 1-9. 

B. Wiz’s Copying 

Orca implemented the patent’s claimed combinations in SideScanning in 2019, 

and Wiz accessed Orca’s SideScanning technology to create Wiz’s substantially-

similar “Agentless Workload Scanning.”  POR 40-42, 49-59.  To establish  

, Orca’s declarants 

provided limitation-by-limitation analyses, supported by thorough evidence, 

detailing SideScanning’s claim correspondence.  Id. 40-42; Ex.2074 (Shua) ¶¶28-

77; Kaeli¶182.  Against Orca’s detailed claim mapping/evidence Wiz offers only 

attorney argument (Reply 17-18), entitled no weight.  Elbit Sys. of Am., LLC v. 

Thales Visionix, Inc., 881 F.3d 1354, 1359 (Fed. Cir. 2018).4  Wiz’s expert didn’t 

 
4 Wiz’s arguments are also wrong.  
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identify any missing limitation.  See StavrouTr2.95:5-13.  Orca also explained in the 

POR and herein the art did not teach the claimed combination as a whole, 

implemented in SideScanning, which provided a cloud security solution adequately 

addressing “‘constantly evolv[ing]’” threats and “‘undetected vulnerabilities [that] 

can pose cyber threats,’” including for “‘data … or a machine at rest.’”  POR 36-40.   

Wiz concedes  

 

  Extensive evidence shows  

, and Wiz’s later-developed 

agentless workload scanning is substantially similar to SideScanning’s claimed 

features.  POR 49-59.   

  The evidence confirms the truth: Wiz copied Orca. 

Orca’s evidence shows  

 

  

POR 51-59.  Wiz doesn’t dispute , instead 

countering with a declaration and documents from Wiz’s self-interested CTO Ami 

 
 

  Wiz doesn’t dispute that evidence. 
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Luttwak, who claims  

 

 

  

 

Initially, Wiz’s timetable is misstated.  Wiz first accessed Orca’s technology 

in May 2019— —when Orca and Wiz’s co-founder and VP Product, 

Yinon Costica, had a technical meeting.  POR 47; Shua¶¶108-114; 

  Wiz  

 

 

  

 

   

 

 

 
5  
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6 Wiz’s misrepresentation of this evidence undermines its credibility as a whole 

regarding other documents Wiz produced in these proceedings.  And Wiz’s 

withholding Exhibits 1404-1413 until its Reply, having never produced them here 

or in the District Court litigation, unfairly prevented Orca from addressing them. 
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In addition to Wiz’s access, Orca showed how Wiz’s platform is substantially 

similar to Orca’s with respect to the claims.  POR 40-43, 56-59.  Wiz argues that 

analysis didn’t prove “Wiz practices the claim” (Reply 26); that is the incorrect 

question.  The “copying inquiry involves a comparison of the competitor’s product 

with the allegedly copied patented product, rather than the patent’s claims.”  
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Medtronic, 70 F.4th at 1340.  Wiz’s expert offers no testimony disputing Dr. Kaeli’s 

detailed substantial similarity analysis between Orca’s SideScanning and Wiz’s 

Workload Scanning (Kaeli¶¶219-255).  StavrouTr2.98:6-13, 100:6-105:12 (no 

opinion disputing similarities).  Wiz ostensibly asserts Orca didn’t “prove substantial 

similarity,” but Wiz doesn’t identify any differences.  Reply 26.  Orca’s Mr. Shua 

described experiences with dozens of customers remarking about similarities.  

Shua¶108; see id. ¶¶115-122.  

  

And the undisputed evidence shows customers  consider 

Wiz’s agentless scanning features indistinguishable from Orca’s SideScanning.  

POR 57-59.  That is dispositive.  

There’s much more:  
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, materials describing Orca’s SideScanning were 

unquestionably “publicly available on the market and accessible to [Wiz]  

.”  Medtronic, 70 F.4th at 

1341 n.7.  One example: Orca-published video in October 2019 described 

implementation of Mr. Shua’s “patent-pending” technology in SideScanning, with 

cloud “APIs that we are using in quite a novel way that read the underlying block 

storage …,” analyzing the VM’s “runtime block storage,” where “vulnerability 

management is a critical part” Orca is able to “alert on.”  Ex.2133, 3, 5; Shua¶48.  

That publicly-accessible material, combined with the substantial similarities 

between Orca’s and Wiz’s product, provides “more than sufficient circumstantial 

evidence to support the Board’s finding of copying.”  Medtronic, 70 F.4th at 1340. 

Wiz’s two remaining copying excuses fail.  First,  

 

 Wiz cannot escape its copying with piecemeal attacks on individual 

elements: Orca’s nexus is “tied to the combination of features as a whole.”  

Medtronic, 70 F.4th at 1337.  Second, Wiz introduces a new exhibit where Orca’s 

“public statements emphasize the platforms’ differences.”  Reply 26 (citing 

Ex.1126).  That document shows no differences between Orca’s and Wiz’s 
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“Agentless Scanning” implementations, because Wiz “Followed Orca’s patented 

SideScanning Technology.”  

 

Ex.1126, 2. 

C. Praise 

Orca described the exceptional number of awards and laudatory statements 

received due to the claimed features’ unique  

.  See, e.g., POR 45-46.  Wiz’s piecemeal arguments fail factually 

and legally.  

First, Wiz argues Exhibits 2121-22, 2124-2125, 2128-2130, and 2132 contain 

Orca’s press releases and cannot be considered as “self-interested.”  Reply 19-20.  

Wiz misses the mark.  The exhibits describe awards Orca received from outside 
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sources.  See Exs.2121-2125, 2128-2129.  They also include, from industry veterans, 

statements with nexus to the claims, constituting “substantial evidence” of industry 

praise.  Arctic Cat, 876 F.3d at 1364 (crediting industry comments in PO’s press 

releases); see also Volvo, 81 F.4th at 1214-15. 

Second, Wiz incorrectly argues awards are “irrelevant” without a “nexus 

presumption.”  Reply 21.  Orca showed it received awards based on claimed features. 

POR 45-46.  Wiz argues quoted statements relate to “known/unrecited features such 

as the ‘agentless approach.’”  Reply 21-22.  Binding precedent explicitly rejects that 

objective indicia evidence must be tied exclusively to allegedly missing claim 

elements.  Arctic Cat, 876 F.3d at 1330-32.  And Wiz’s expert agreed “agentless 

workload scanning” corresponds to the claims.  StavrouTr2.112:1-7. 

Third, Wiz asserts awards from Orca’s investors are due no weight.  That 

makes no sense.  Orca attracted those investors because of Orca’s novel, industry-

transforming “patent-pending SideScanning.”  POR 59-60.  And Wiz’s attack misses 

awards Orca received from third parties, unaffiliated with any investor/partner, 

which focused on claimed features.  For example, Forbes emphasized Orca’s 

“patent-pending SideScanning™ technology” and specifically noted Orca’s reading 

“cloud configurations” and “block storage out-of-band.”  Id. 45; Ex.2120, 7.  These 

awards have nexus because, as Dr. Stavrou admitted, “block-level analysis” 
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discussions corresponded to the claims’ analyzing snapshots.  StavrouTr2.114:20-

115:11.  

Fourth, Wiz relies on attorney argument to recharacterize  

 

 

  

Dr. Stavrou cannot support these recharacterizations (id. (citing Ex.1400)), 

.  

StavrouTr2.15:11-13, 20:11-17   

 21:9-13, 30:3-10.  Dr. Stavrou did not talk to Wiz personnel, and 

did not investigate Wiz’s documents.  Id. 8:5-9.  Dr. Stavrou admits: he was 

“speculating” when addressing these documents.  Id. 31:1-9 (“I’m speculating”), 

67:10-68:1 (“anything that is drawn out of this, again, it is speculation”), 69:4-17.  

His testimony is due “little weight.”  Gorelik v. Holder, 339 F. App’x 70, 73 (2d Cir. 

2009).  At bottom,  

  WBIP, 829 F.3d at 1334 (“competitors [] are not likely 

to praise an obvious advance over the known art.”); StavrouTr2.132:15-17 (Orca and 

Wiz “are competitors.”). 

Fifth, Orca showed  

.  POR 47-48.   
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Sixth, Wiz takes issue with Ex.2118 as a “commissioned” security report.  

Reply 21.  But it describes a third-party analysis of Orca’s SideScanning by TAG 

Cyber, which Wiz doesn’t dispute is a “known and respected … [industry] analyst.”  

Ex.1402, 173:9-22, 175:19-176:13.  TAG Cyber independently performed its own 
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“assessment,” “review” and “validat[ion]” of data provided by Orca and quoted 

numerous industry experts praising novel aspects.  Ex.2118, 7 n.1, 13 (quoting Zip 

Cybersecurity Director and Turnitin CISO), 14 (Rapyd CISO).  

D. Commercial Success  

Orca skyrocketed to unicorn status ($1 billion+ valuation) less than two years 

after SideScanning’s introduction, .  

POR 59-61.  Wiz asserts Orca’s valuation and revenues should only be considered 

with a nexus presumption (Reply 27), which is legally wrong.  Oren Techs., LLC v. 

Proppant Express Invs. LLC, 2021 WL 3120819, at *7-8 (Fed. Cir. July 23, 2021) 

(nonprecedential) (vacating obviousness finding given failure to consider evidence 

of commercial success without presumption).  Even crediting Wiz’s argument that 

SideScanning has additional “unrecited features,” no requirement that “the patented 

invention be solely responsible for the commercial success, in order for this factor 

to be given weight appropriate to the evidence” exists.  Cont’l Can Co. USA, Inc. v. 

Monsanto Co., 948 F.2d 1264, 1273 (Fed. Cir. 1991).  Orca’s success is due 

significant weight because Wiz doesn’t identify any features driving Orca’s success 

other than the claims’. 

Wiz asserts Orca didn’t provide market-share data (Reply 27-28), but  

 

  POR 60.  Precedent holds that a 
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patented product creating a “new market,” even without a nexus presumption, 

requires giving commercial success more than just “some weight” as 

nonobviousness evidence.  See Volvo, 81 F.4th at 1214 (vacating nonobviousness 

decision).  Moreover, third-party reports show Orca’s sales are so significant that it 

is within the top five “cloud security” companies industry by revenue within this 

broader industry.  Ex.2076, 21; Reply 28; Chemours Co. FC v. Daikin Indus., Ltd., 

4 F.4th 1370, 1378 (Fed. Cir. 2021) (“significant sales” are evidence of success).  

Orca also showed Wiz’s press releases attributed Wiz’s commercial success 

to its “agentless, API-centered approach to seamlessly scan workloads,” further 

supporting nonobviousness.  POR 61-62, 56-59.  Wiz argues these features don’t 

have nexus to the claimed combinations, but its own expert, Dr. Stavrou, conceded 

they do.  StavrouTr2.112:1-7, 112:20-113:4, 113:18-21.  Wiz repeats these features 

were “known” (Reply 28), contradicting  

 

 

VII. Conclusion 

Orca respectfully requests that the Board confirm the patentability of every 

challenged claim.  
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