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I. PETITIONERS’ CHANGED POSITION ON “IDLE POWER 

CONSUMPTION” IS FATAL TO THE PETITION. 

Petitioners have reversed their position on the “idle power consumption” 

limitation of claim 25 in an attempt to salvage their defective Petition. At the time 

of filing the Preliminary Response, both parties agreed that no term required 

construction. See Pet. at 9; POPR at 10-11. The parties also agreed that “idle power 

consumption” referred to times when the device was powered on and waiting to 

transmit data over the communications channel. See, e.g., Pet. at 46 (stating “the 

claimed ‘idle’ mode (i.e., circuits powered on but not transmitting)”); POPR at 29 

(stating “‘idle time’ and ‘idle power consumption’ refer to times when the circuitry 

of the device is powered on and waiting to transmit”). Now faced with the arguments 

of the Preliminary Response, Petitioners reverse course and broaden their 

interpretation of “idle power consumption” in an effort to expand the scope of claim 

25 onto prior art that was already found to be distinguishable during the original 

prosecution. See Ex-1004 at 105-09, 189. Petitioners are trying the same tactic in the 

district court by seeking an overbroad construction of “power used by the mobile 

station when it is not sending data.” Ex-2010 at 8. Petitioners’ about-face emphasizes 

the deficiencies in their Petition, and the Board should deny institution.  

A. Petitioners Attempt to Broaden Their Previous Understanding of 

“Idle Power Consumption” to Save Their Insufficient Petition. 

In their Preliminary Reply, Petitioners assert that the ’120 Patent “does not 
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require all circuitry to be ‘powered on’ when evaluating idle power consumption.” 

Reply at 1. Petitioners’ position defies a common sense understanding of idling—a 

state characterized by being powered on but inactive. Furthermore, Petitioners’ new 

position on idle power contradicts at least two arguments in their Petition. 

First, in addition to noting that “the claimed ‘idle’ mode” has “circuits 

powered on but not transmitting,” Pet. at 46 (emphasis added), the Petition states at 

least three further times that “idle power consumption means that the circuits are 

powered but have nothing to transmit or receive,” id. at 25, 41, 49 (emphasis added). 

Petitioners’ expert offers the exact same testimony. Ex-1002 ¶¶ 86, 120, 134, 144.  

Second, Petitioners’ current position contradicts their Ground 1 argument, 

which recognizes that when circuits are powered off, “they no longer contribute to 

station idle power consumption.” Pet. at 41 (emphasis added). Though all of the 

references fail to disclose the “idle power consumption” limitation (as explained in 

the POPR), Petitioners’ explanations in Ground 1 confirm that circuits do not 

contribute to idle power consumption when they are powered off.  

B. The ’120 Patent Confirms that Circuits Are Powered On During 

“Idle Power Consumption.” 

The ’120 Patent is clear that “idle time is a time during which the transceiver 

may be waiting to send data over the communications channel.” Ex-1001 at 2:60-

62. This sentence is an explanation of idle time, not an example (as Petitioners 
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contend), cf. Reply at 2, while the next sentence is an explicit example of idle time, 

Ex-1001 at 2:62-64 (“The transceiver may, for example, be waiting for a scheduled 

start time for the transceiver to use the communications channel”). 

Petitioners argue that the ’120 Patent “does not require all circuitry to be 

‘powered on’” because it mentions that idle power may be consumed “[e]ven if the 

idling transceivers turn off their transmission chains.” Reply at 1 (citing Ex-1001 at 

3:5-7). But turning off transmission chains only means that the transceivers are not 

transmitting—the transceivers remain powered on during idle time. Cf. Ex-1001 at 

2:59-60. Petitioners are incorrect in accusing Patent Owner of introducing a 

distinction between circuitry powered on and transmission chains turned off, cf. 

Reply at 1-2, because Patent Owner makes no such distinction as both correctly 

describe idle time. In contrast with idle time, Cui-2003 describes a sleep mode 

“where all the circuits in the signal path are shut down.” Ex-1007 at 2806 

(emphasis added). Moreover, the ’120 Patent notes that idle power may be consumed 

by leakage current, Ex-1001 at 3:5-7, but Cui-2003 states that in sleep mode the 

power consumption is zero because there is no leaking current, Ex-1007 at 2806.    

Petitioners err in asserting that “the ’120 Patent uses the term ‘idle’ broadly 

to include both” sleep and idle because the ’120 Patent (i) uses the term “idle” in 

accordance with its plain and ordinary meaning and (ii) never mentions sleep mode 

at all. Cf. Reply at 3. 
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Dated: October 17, 2024 Respectfully submitted, 

/s/ Nathaniel Browand   

Nathaniel Browand (Reg. No. 59,683) 

nbrowand@milbank.com 

Christopher Gaspar (Reg. No. 41,030) 

cgaspar@milbank.com 

MILBANK LLP 

55 Hudson Yards 

New York, NY 10001-2163 

(212) 530-5000 

 

 

Attorneys for Empire Technology 

Development LLC 
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