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l. INTRODUCTION

Pursuant to the Board’s authorization email dated October 2, 2024, Petitioners
Nokia and AT&T submit this Reply to Patent Owner’s (“PO’s”) Preliminary
Response (Paper 10, “POPR”). In its POPR, PO asserts alleged material distinctions
between “parameters” and “parameter sets.” POPR, 1-7, 11-15. But Patent Owner’s
arguments are inconsistent with ’359 patent’s specification and claims.

1. ARGUMENT

The POPR’s assertion that Petitioners improperly ‘“use[d] the terms
‘parameter’ and ‘parameter set’ interchangeably,” is based in PO’s errant position
that the claim language “parameter set[S]” must be accompanied by an integer that
serves as an index or identifier. This position is contrary to both the claim language
and the specification. Rather, parameter sets can be simply a combination of
parameters contained within the upstream overhead messages. E.g., id., 4:8-10. As
the 359 Patent describes a “set” may simply be multiple parameters, “[e]ach
upstream burst overhead parameter set includes the following parameters: state of
forward error correction, delimiter, preamble and guard band.” Id., 7:44-46.

For reference, the relevant portions of Challenged Claim 1 are reproduced
below:

1. A method for managing upstream burst overhead parameters,

comprising:



the optical line terminal determining and identifying N kinds of
upstream burst overhead parameter sets according to different levels of

link quality, wherein N is an integer and is larger than zero; and

the optical line terminal sending ENpataMEterValticnornan
HENGRICANRERNORKNURIE; nd the optical network unit FECEIVINGNINE

Parametenset in a waiting state and using the upstream burst overhead

parameter set; or,

the optical line terminal EEHGINGINDAIAMEISHINVAIUESINON
IONAEIBHEANRERVERRIAIE; and the optical network unit FEGEIVIRGHEAE

Parametensets in a waiting state and using one of the received upstream

burst overhead parameter sets.

Where “parameter setS” appears alone is in connection with determining and
identifying “N kinds of upstream burst overhead parameter sets” according to
different levels of link quality. Ex. 1001, Claim 1. That language appears as

highlighted in yellow in Claim 1, which is the only independent claim at issue.



The Petition identified precisely where the “parameter sets” are found in the
G.984.3 and Khermosh references, and how the G.984.3 Upstream_Overhead
message) identified sets of specific burst overhead parameters, including
(1) relating to guard bits, as well as preamble and delimited length and pattern, EX.
1005, 109-110, and (2) state of FEC (on or off), Ex. 1005, 93. Similarly, in
Khermosh, the upstream burst overhead parameter sets include FEC on (set 1) and
FEC off (set 2). The OLT determines and identifies which set to use. See Ex. 1014,
Figs. 2 & 5, [0012], [0021], [0024], [0027].

First, significant to this dispute, “N” is an integer and need only be greater
than zero; thus, the OLT may determine and identify just one burst overhead
parameter set. It need not identify two or more. Thus, PO’s suggestion that more
than one set is required to be indicated is not reflected by the claims themselves.
POPR, 11 (“During prosecution, the examiner identified ‘setting up multiple sets
of parameters . . . .””) (emphasis from PO). Innova/Pure Water, Inc. v. Safari Water
Filtration Sys., Inc., 381 F.3d 1111, 1124 (Fed. Cir. 2004) (“[I]t is the applicant,
not the examiner, who must give up or disclaim subject matter that would
otherwise fall within the scope of the claims.”); Salazar v. Procter & Gamble Co.,
414 F.3d 1342, 1347 (Fed. Cir. 2005) (holding a finding disavowal of claim scope

is improper where the Patentee does not adopt a examiner’s notice of



allowance).To the extent that only one set exists (i.e., the integer N is one), the
combination of G.984.3 and Kermosh shows why this limitation is obvious.

Second, in an attempt to confuse the clear requirement of the claims and

disclosure of the prior art, the PO conflates the requirement of “parameter sets”
with an indication of a given parameter set, which follows in the subsequent claim
limitations, HiGHNGRIECIaDOVENMIPINK. PO makes its position known repeatedly:

e “Each of these parameters set identifiers can then be associated with
an entire ‘set’ of parameters.” POPR at 3 (emphasis added).

e “[T]he ’359 Patent teaches the use of parameter sets associated with
multiple parameters, such that indication of a parameter set . . . can
be used to identify the parameters and parameter values appropriate
to that parameter set . . .” POPR at 11 (emphasis added).

e “[I]t is apparent from Petitioners’ highlighting of that reference that
they are relying on the disclosure of determining individual
parameter values—not a value indicating a set of parameters.”
POPR at 12 (emphasis added).

But as PO admits, an indication of a parameter set “can be used”—not

“must be used” —to identify the parameters and parameter values appropriate to

that parameter set . .. .” Id.; see also id., 3 (OLT “can” determine; each parameter

set identified “can” be associated with an entire set of parameters). That permissive



language is telling, showing PO is simultaneously seeking to avoid disavowal that
would render its patent worthless from an infringement perspective, while at the
same time hoping the Board rules in its favor on that point with respect to validity.

In particular, the SUBSEOUENECIAIMMIMItAtion is not limited just to parameter
sets, as opposed to parameter values. For example, the OLT may send ““a parameter
value or an identification of one default upstream burst overhead parameter set”
to the optical network unit (or “ONU”). Ex. 1001, 22:1-3; see also id. at 22:8-10
(OLT sending parameter values or identification of more than one parameter set).
Thus, it is of no moment that an identification of a “parameter set” is found in
every Challenged Claim; what instead matters is where those limitations present
an option between sending a parameter value or an indication/identification of a
parameter set. Id., Claim 1.

The same is true throughout the dependent Challenged Claims. See, e.g., EX.
1001, 22:17-19 & 22:35-39 (Claim 2: ONU “receiving the parameter value(s)” or
identification(s) of the parameter set(s), OLT “notifying the parameter value(s)”
or the identification(s) of the parameter set(s)), 22:63-67 (Claim 3: notifying
parameter values or sets), 23:20-23 (Claim 4: notifying parameter values or sets).

The specification similarly uses “or” language to refer to parameter values
“or” parameter sets. When describing the “present invention,” for example,

the *359 Patent states that the “OLT sends a parameter value or an identification



of one default upstream burst overhead parameter set to the ONU, and the ONU
receives the parameter value or the identification of the upstream burst overhead
parameter set.” Ex. 1001, 7:47-52; see also id., 7:52-57 (“the OLT sends
parameter values or identifications of more than one upstream burst overhead
parameter set to the ONUS, and after the ONU receives the parameter values or
the identification of more than one upstream burst overhead parameter set to the
ONU.”); id., 9:31-32. (“The Upstream-overhead message may carry the
parameters or the identification of that set 1.”); id., 10:35-36 (“OLT sends the
parameter set to be used by the ONU and the corresponding index value.”); see
also id., Table 2 (listing the “number of guard bands,” the “number of preamble
bits,” the “Delimiter”).

Figure 2, for example, shows how burst overhead parameters are determined
by the OLT or ONU, and how the ONU starts to use those parameters after a
switching time. Ex. 1001, Fig. 2, 6:64-67; see also id., 8:14-17 (OLT “notifies the
parameter value in the upstream burst overhead parameter set or the identification
of the upstream burst overhead parameter set to the ONU”).

Iarnach’s asks this Board to adopt a restrictive construction of the claims
that also reads out embodiments. In Step 1002 of the first embodiment, for
example, the OLT broadcasts an Upstream_overhead message, which may carry

the parameters or the identification of that set 1. 1d., 9:27-32. Octets 4-8 of that



message, for example, each concern specific parameters. Id., Table 2. “[A] claim
construction that excludes a preferred embodiment . . . is rarely, if ever correct and
would require highly persuasive evidentiary support.” See Anchor Wall Sys., Inc.
v. Rockwood Retaining Walls, Inc., 340 F.3d 1298, 1308 (Fed. Cir. 2003). PO,
however, identifies no such support, and thus Petitioners submit that they have
satisfied the standard required for institution.

Further, as previously explained, PO’s position appears to be that
“parameter set” should be read narrowly to mean the “index value” of the
parameter set. See, e.g., Ex. 1001, 10:34-37, Table 2 (“ss is the index value of the
parameter set included in the message™). To the extent the Board understands the
claims to include only identification of an index value, even when the integer N is
equal to one, it should make that finding express so that PO is unable to later
contend that construction does not apply to its claims.

1. CONCLUSION

Petitioners respectfully request that the Board grant institution.

Date: October 9, 2024 By: / Christopher TL Douglas /
Reg. No. 56,950
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