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Petitioner’s argument that Patent Owner (“PQ”) asserts inconsistent positions
and attempts to “recapture controller-based selection that was surrendered during
prosecution” is incorrect. Reply 2. Resolution of Petitioner’s manufactured claim
construction dispute is not necessary for denial of the Petition. PO has consistently
asserted the same position—that this claim term does not need any construction and
plain and ordinary meaning applies—throughout these proceedings and the district
court litigation. See, e.g., EX1025 at 24-25; EX1027 at 5-6; EX1030, 78:9-80:18;
Paper 7 at 60. Under this position, the plain claim language requires two things: (1)
a user indication and (2) that the controller needs to assign a connection based on
the user indication being received. At no point has PO (or Petitioner) argued that
both of these requirements are unnecessary. See id. This position was also consistent
during reexamination—PQO argued that Tee failed to disclose (1) an appropriate user
indication and (2) the controller assigns a connection in response to the user
indication. See EX1006 at 117-130, 137-40, 142. While Petitioner attempts to
mischaracterize PO’s arguments as “excluding a controller ‘automatically’ selecting
aradio,” PO was in fact arguing against a particular automatic controller assignment
that was occurring before, and not in response to, the alleged user indication. See
EX1006 at 139-140 (“The response to the prompt of step 320 cannot constitute the
claimed ‘user indication’ since by the time of this step the controller has already

assigned the connection.”). Thus, PO’s reexamination arguments are not directed to
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rejecting any automatic controller assignments as alleged by Petitioner. See Pet. at
4. Because PO’s arguments are based on a position that is consistent across both
PO’s and Petitioner’s interpretations, no construction is necessary.

The only inconsistency is with Petitioner’s claim construction positions
between this proceeding and the litigation. In the litigation Petitioner argues for a
negative limitation that contradicts the language of the claim—requiring “the user,
not the controller, to select the particular radio.” See, e.g., EX1031 at 3. PO has
consistently argued against this approach. See, e.g., EX1025 at 24-25; EX1027 at 5-
6. Petitioner’s position was rightly (though preliminarily) rejected by the District
Court.

Further, the Board need not settle this faux claim construction dispute because
during prosecution the PTO considered Dua—among other prior art—during
reexamination and found these claims patentable. See Paper 7 at 5-12; see also
EX1006 at 320, 361, and 375. Petitioner’s Reply never argues that the PTO’s prior
interpretation of the claims in view of the prior art and arguments of record was
“material error.” Nor could it. The 590 Patent claims have been reviewed twice by
the PTO and the PTO committed no material error when finding the claims
patentable over the prior art of record. See Paper 7 at 3-11. PO’s interpretation of the

claims has been consistent throughout and the Petition should be denied.
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