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I. INTRODUCTION 

The Petition failed to address two critical limitations across all Challenged 

Claims: (1) the “continuous presentation” requirement recited in Claims 12-19 and 

(2) the active, client-side “arranging” requirement recited in all of the Challenged 

Claims.  Petitioner also failed to carry its burden with respect to certain other 

limitations, including “requesting sub-par[t]s…over different ones of the plurality 

of different TCP connections,” as recited in dependent Claim 16. 

As for the “continuous presentation” limitation in element 12[D], the Petition 

is silent. It offers no analysis at all. The Petition mentions this “continuous 

presentation” limitation only once when it quotes element 12[D] before stating 

“Leaning teaches 12[D]. See 1[D].” Pet., 49. However, element 1[D] (and claim 1 

overall) does not recite a “continuous presentation” limitation. And as explained in 

DISH’s Response (Paper 21, “POR”), Leaning discloses the opposite of this 

limitation: a presentation that is interrupted and discontinuous. Rather than defend 

the Petition’s original position, the Reply (Paper 45) shifts to new and improper 

claim construction and obviousness theories, supported only by a supplemental 

expert declaration full of new opinions. Even if considered,1 those improper new 

arguments fail to address the Petition’s core deficiencies.  

1 See PO’s Motion to Strike (Paper 50). 
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First, Petitioner now contends that “continuous presentation” is “merely 

aspirational” and “not required.” This is despite failing to propose such a 

construction in the Petition and having known since before the Petition that the 

International Trade Commission (“ITC”) treated “continuous” playback as limiting. 

Reply, 1-2. Although Petitioner attempts to rely on its expert, Dr. Houh, to justify 

this new construction, Dr. Houh previously testified before the Board that a POSITA 

would understand “continuous” to mean “substantially uninterrupted.” EX2150 

(“Houh2 Tr.”), 146:25-147:13. This directly contradicts the position he takes here. 

EX1022, ¶4. Petitioner’s untimely construction, unsupported by the Challenged 

Patent’s intrinsic record, litigation history, or credible expert testimony, should be 

rejected. 

Second, for the same “continuous presentation” limitation, Petitioner attempts 

to backfill its failure to address this limitation in its Petition by introducing in Reply 

an entirely reengineered version of Leaning with at least four modifications that 

Petitioner’s expert admitted were first “piece[d] together” in his supplemental 

declaration. Houh2 Tr., 57:21-22. These new theories, pieced together from 

disparate embodiments and other changes appearing nowhere in Leaning, should not 

be considered. Reply, 3-10. Intelligent Bio-Sys., Inc. v. Illumina Cambridge Ltd., 

821 F.3d 1359, 1369-70 (Fed. Cir. 2016) (affirming the Board’s decision to “refus[e] 

the reply brief as improper under 37 C.F.R. § 42.23(b) because [the petitioner] relied 
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on an entirely new rationale to explain why one of skill in the art would have been 

motivated to combine [the references]”).  

Regardless, these new obviousness arguments fail to provide the missing 

“continuous presentation” limitation and remain deficient. Petitioner never explains 

how a POSITA would have been motivated to make these modifications—much less 

with a reasonable expectation of success. That omission alone is fatal to Petitioner’s 

case. “An obviousness determination requires finding that a person of ordinary skill 

in the art would have been motivated to combine or modify the teachings in the prior 

art and would have had a reasonable expectation of success in doing so.” Regents of 

Univ. of Cali. v. Broad Inst., Inc., 903 F.3d 1286, 1291 (Fed. Cir. 2018). 

For the “arranging” limitation in Claim 1, the Petition merely asserts that 

Leaning “describes” this step without any analysis or evidence. Pet., 34. But Leaning 

discloses no such functionality. Instead, it describes a system in which sub-files are 

requested in a predefined sequence, eliminating any need for arrangement. EX1004, 

5:7-9; EX2141, ¶¶119-20. The Petition does not explain how or why a POSITA 

would modify Leaning to perform a client-side “arranging” step, nor does the Reply 

offer any rationale or evidence that such a modification would have been obvious 

with a reasonable expectation of success.  

Also missing from both the Petition and Reply is a modification of Leaning 

that “request[s] sub-par[t]s…over different ones of [a] plurality of different TCP 
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connections,” as recited in dependent Claim 16. The Board deemed this to be a 

“critical unclaimed feature” when weighing objective indicia as to a related patent. 

Aylo Freesites Ltd  v. DISH Techs. L.L.C., IPR2024-00043, Paper 59 (FWD), at 45 

(P.T.A.B. Apr. 14, 2025).  The nexus between Claim 16 and PO’s indicia of non-

obviousness is, thus, particularly strong.  Further, the ITC found that a nexus can be 

presumed even for claims that do not include Claim 16’s “plurality of different TCP 

connections.” Even if it could not be presumed, PO carries its burden of establishing 

a nexus in fact using the same evidence it relied on before the ITC and tying that 

evidence to the unique combination of features recited here.   

Far from curing the Petition’s defects, the Reply merely underscores them—

confirming that Petitioner failed to carry its burden on any Challenged Claim. 

II. ARGUMENT 

A. Petitioner’s New Claim Construction Should Be Rejected. 

1. The Plain and Ordinary Meaning of “Continuous 
Presentation” Requires Uninterrupted Presentation Across 
Quality Shifts. 

Petitioner cannot cure its failure to address the “continuous presentation” 

limitation in its Petition2 by now arguing—for the first time in Reply—that this 

2 Dr. Houh also failed to address this limitation in his opening declaration. His 

opening declaration is a nearly identical copy of one he submitted in multiple other 
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language is merely “aspirational” and “not required.”  Reply, 1, 2, 12. That position 

contradicts Petitioner’s prior assertion that “no constructions are necessary” (Pet., 

12), as well as the legal tenants that judges “must give meaning to all the words in 

[a patent’s] claims,” Exxon Chem. Patents, Inv. v. Lubrizol Corp., 64 F.3d 1553, 

1557 (Fed. Cir. 1995), and that a construction that reads limitations out of a claim 

“would be contrary to the principle that claim language should not [be] treated as 

meaningless,” Bicon, Inc. v. Straumann Co., 441 F.3d 945, 951 (Fed. Cir. 2006).   

Both the Petition and Dr. Houh’s opening declaration adopted the plain and 

ordinary meaning of “continuous presentation” and relied upon the ITC’s 

interpretation of the term “continuous playback,” which was “uninterrupted

viewing of the content.” See Pet., 10-12 (citing “Claim Construction” section of the 

ITC’s Final Initial Determination (EX1009)); EX1003, ¶¶52-54 (same). Petitioner’s 

belated attempt to abandon this plain meaning is not only procedurally and 

substantively improper—it also is contradicted by the intrinsic record, the extrinsic 

evidence, and even Petitioner’s own expert’s prior testimony. It therefore should be 

rejected. 

IPR proceedings where the claims did not recite “continuous” playback or 

presentation. See EX1003 in each of: IPR2024-00043, -00044, -00045, -00046, -

00146. 
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2. Petitioner’s Construction Is Contrary to the Intrinsic and 
Extrinsic Evidence. 

One need look no further than the plain language of the claims to see that 

“continuous presentation” is not “aspirational.”  Claim 12 expressly recites a 

“chang[ing] the requested bit rate…to achieve continuous presentation.”  In other 

words, the claims expressly require that “continuous presentation” be “achieve[d].” 

Petitioner’s reliance on Bristol-Myers Squibb Co. v. Ben Venue Labs., Inc., 

246 F.3d 1368 (Fed. Cir. 2001) to reach the opposite conclusion is misplaced. Reply, 

1. That case turned on unique facts where the patent owner affirmatively treated 

“effective amount” as non-limiting. No such concession exists here.3

PO reads “continuous” as anyone would—i.e., as excluding interruptions. See, 

e.g., POR, 8, 14, 28. In other words, “continuous” is the opposite of “discontinuous.”   

Courts have likewise construed “continuous” in audiovisual presentation 

contexts as requiring “uninterrupted” sequencing for presentation. See, e.g., Nissim 

Corp. v. Clearplay, Inc., No. 04-21140-CIV, 2005 WL 6220714, at *3 (S.D. Fla. 

Mar. 7, 2005) (construing “continuous” as “playing…in an uninterrupted sequence”). 

Indeed, PO’s own expert applied exactly this meaning in another matter before this 

Board, as he admitted during cross-examination. Houh2 Tr., 149:23-150:12 

(discussing Dr. Houh’s prior testimony that “A POSITA would understand that data 

3 Petitioner’s argument regarding the MOVE player is addressed infra at §II.E. 
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that is smooth and continuous is substantially uninterrupted because any 

interruption would cause disruption or jerkiness.”). 

Petitioner adopts a fallback argument that the initial commercial embodiment 

of the claimed invention—the MOVE player—sometimes exhibited presentation 

stalls in extreme circumstances. While there is no evidence customers experienced 

stalls, this is irrelevant even if it were true. The claims do not require eliminating all

interruptions under every conceivable scenario. Rather, they require presenting 

content that automatically adjusts in response to network performance to avoid

presentation interruption. If that sometimes succeeds, the apparatus that achieves the 

continuous playback in the claim is within the scope of the claims. Cf. Broadcom 

Corp. v. Emulex Corp., 732 F.3d 1325, 1333 (Fed. Cir. 2013) (“It is well settled that 

an accused device that ‘sometimes, but not always, embodies a claim[ ] nonetheless 

infringes.’”) (quoting Bell Commc’ns Research, Inc. v. Vitalink Commc’ns Corp., 

55 F.3d 615, 622-23 (Fed. Cir. 1995). Regardless, as the objective evidence reveals, 

the MOVE player consistently wowed customers with its continuous presentation of 

content, so the stalls relied upon by Petitioner are clearly outlier situations. POR, 51-

52; 54-70. 

By contrast, as explained below, Leaning’s process deliberately injects a 

buffer clearing/refilling function that always causes presentation interruptions when 

rate shifting. EX1004, 10. Thus, Petitioner’s attempt to justify its untimely claim 
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construction by challenging the functionality of the MOVE player is without merit. 

B. Leaning Fails to Disclose or Render Obvious “making the 
successive determinations … to achieve continuous presentation.” 

1. Leaning’s “Clear Buffer” Instruction is Not “Optional” 
(Claims 12-19). 

Petitioner argues that a POSITA would understand that Leaning’s “clear 

buffer” command is “optional” based on a passage from Leaning suggesting that 

sound cards may be run “continuously at the highest sampling rate envisaged.” 

Reply, 3-4 (citing EX1004, 14:29-33). But that passage does not support removing 

the “clear buffer” instruction—it relates solely to eliminating the requirement that 

the buffer be empty when downshifting, i.e., the “BufferFullness=0” condition. 

EX1004, 15:7-8. 4

Leaning explains that many sound cards require a reset to change sampling 

rates, which inherently causes presentation of content to stop. EX1004, 6:10-11. 

Leaning proposes an alternative embodiment that always operates the sound card at 

the highest rate and up-sampling lower-rate audio content to match. EX1004, 14:25-

4  The “BufferFullness=0” condition is a distinct downshift condition from the 

“BufferLow%” condition addressed above. While the latter condition results in 

multiple discontinuities prior to initiating a downshift to ensure that the current “rate 

can not be sustained” (EX1004, 9:1-2), it does not require that the buffer be empty 

precisely when downshifting, as required by ”BufferFullness=0.”  
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15:8. Leaning discloses that the first of the three downshift conditions—

“BufferFullness=0,” requiring the buffer to be empty—“would be omitted” in that 

embodiment. Id. But Leaning makes clear that the “interruption” being avoided is 

solely the interruption due to underflow that occurs for the “BufferFullness=0” 

condition. It is not the interruption that results from the act of downshifting itself 

(i.e., clearing and refilling the buffer).  

In fact, Leaning’s “clear buffer” command is indifferent to whether the sound 

cards need to be reset. This is borne out by the fact Leaning’s “clear buffer” 

command is described as being performed in an embodiment that uses a single, fixed 

sampling rate. EX1004, 12:23-26 (“[I]n this embodiment…the available data 

rates…all use the same audio sampling rate….”). This contradicts Petitioner’s 

theory that the “clear buffer” command is “optional” when running the sound card 

at the same, high sampling rate. If that were true, there would be no reason for 

Leaning to require buffer clearing in a scenario where the sampling rate remains 

constant. In other words, Leaning’s discussion of running its sound card at the 

highest sampling rate is completely uncoupled from its discussion of clearing the 

buffer. And neither Petitioner nor Dr. Houh offers anything to support an inference 

the former eliminates the latter. 

This interpretation is confirmed elsewhere. Leaning warns against using 

overly long sub-files, noting that they introduce “extra delay” when rate switching, 
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because the entire file must be downloaded before presentation of content can 

resume. EX1004,12:31-33. This again assumes an unavoidable pause during each 

rate change—one that is extended, not eliminated, by longer file lengths.  

Petitioner’s claim that Leaning’s “Clear Buffer” command is “not actually 

essential” does nothing to cure these problems. Reply, 4-5. Eliminating the “Clear 

Buffer” command does nothing to address the other two buffer  clearing conditions 

that must be met to perform a downward rate shift, as discussed infra at §II.B.2.  

Both temporal and content disruptions still occur in Leaning’s rate-shifting process.  

See infra at §II.B.2.

Finally, the teaching cited by Petitioner applies only to downshifts. Leaning 

does not describe or propose any similar strategy for upshifting. Thus, even under 

Petitioner’s reading, the presentation of content interruption is still present when 

upshifting. 

2. Petitioner’s New Obviousness Theories for “Continuous 
Presentation” (Claims 12-19) Are Improper and 
Unpersuasive. 

Petitioner’s Reply proposes at least four new modifications to Leaning’s 

disclosed system, which, taken together, allegedly render obvious the “continuous 

presentation” limitation. Reply, 5-9. None of these modifications were disclosed in 

the Petition. And all rest entirely on hindsight and attorney-driven logic filtered 

through Dr. Houh’s declaration. Even if considered, these modifications do not 
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render the limitation obvious. 

Petitioner introduces its new invalidity theories in pairs to address the 

temporal and content-based discontinuities in content presentation created by 

Leaning’s “clear buffer” command—each of which individually precludes 

“continuous presentation.”  POR, 12-17.  But Petitioner failed to show, or even argue, 

that a POSITA would have had a reasonable expectation of success in implementing 

any of its proposed modifications, much less a combination of these different 

modifications.  Petitioner’s analysis therefore fails as a matter of law. Intelligent Bio-

Sys., 821 F.3d at 1367 (“Whether a person of ordinary skill in the art would have 

had a reasonable expectation of success is a question of fact that the Board must 

address in an obviousness determination.”). Indeed, Dr. Houh’s Supplemental 

Declaration does not mention even a single motivation to combine or expectation of 

success, while Petitioner mentions (in a conclusory manner) motivation only once, 

and only with respect to dependent Claim 16.  Petitioner’s failure to address a 

motivation to combine and reasonable expectation of success is a failure to establish 

a prima facie case of obviousness with its new combinations. 

Even if Petitioner had articulated a justification for its newly-disclosed 

combinations (it did not), each modification, whether taken alone or in combination, 

fails to eliminate the discontinuities in content presentation inherent in Leaning’s 

rate-shifting process. That is because, even if the “BufferFullness = 0” condition 
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were omitted from Leaning’s downshift process, as proposed in the Petition (Pet., 

30-31), there is yet another condition that results in disruptions in content 

presentation regardless of whether the “BufferFullness = 0” condition is omitted 

(EX2124, ¶91).   

Leaning’s sole disclosure of its downshift conditions are annotated below, 

with the condition Petitioner would eliminate shown highlighted: 

EX1004, 10 (highlighting and annotations added).  But as Leaning explains, the third 

condition—BufferLow% > Td—requires the buffer to experience multiple “empties” 

when the “Step Down Threshold,” Td, is set to Leaning’s “preferred default value,” 

confirming that the current “rate can not be sustained.”  EX1004, 8:27–9:2; see 

EX2141, ¶91 (explaining same).  When this occurs, Leaning specifies the buffer 

“will eventually empty [] again” until Td is exceeded. Id. Petitioners and their expert 

expressly rely on this distinct “buffer empty” condition in Leaning but never 

allege—let alone explain—how a POSITA could avoid it. Pet., 28, 30-31. 

Petitioner’s new theories have other deficiencies as well, discussed below.  

a. New Theory 1: Software Video Codecs 

Petitioner attempts to address the discontinuities inherent in Leaning’s “Clear 
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Buffer” command by arguing this command is obviated because video “would have 

been decoded using software,” and therefore there would be no need to “reset” any 

hardware video card upon rate switching. Reply, 5-6. But Leaning expressly 

discloses use of hardware video cards—not software codecs—for decoding video. 

EX1004, 4:9-10 (“For video delivery, a video card would be fitted in place of, or in 

addition to, the [sound] card.”); EX2141, ¶¶89-90. Petitioner and Dr. Houh fail to 

acknowledge this express teaching of Leaning.  

Petitioner and Dr. Houh also contend that Leaning’s teachings “about running 

an audio card at the highest sampling rate” would “apply equally to video cards.” 

EX1022, ¶20.  But that analogy is technically wrong. As Dr. Jeffay explains, video 

lacks a direct analog to audio sampling rates, and content presentation involves far 

more complex encoding and hardware constraints. See EX2141, ¶¶89–90. Leaning’s 

suggestion to up-sample audio to avoid a reset does not—and cannot—extend to 

video. Petitioner provides no explanation, and Dr. Houh offers no meaningful 

testimony, as to how a POSITA at the relevant time would have translated that 

technique to video. 

Moreover, as discussed supra at §II.B.1, resetting the sound card is a different 

principal than clearing the buffer, and Leaning discloses performing the “Clear 

Buffer” command even when the sound card does not need to be reset. Thus, 

decoding video using software does not eliminate (or render “optional”) Leaning’s 
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“Clear Buffer” command. 

b. New Theory 2: Encoding with I-Frames 

Recognizing that encoding in software would not eliminate discontinuities 

when rate shifting video even if the “Clear Buffer” command were eliminated, 

Petitioner combines the proposed modification in New Theory 1 with a further 

modification in which Leaning’s sub-files all begin with I-Frames. Reply, 5-6. But 

beginning each sub-file with an I-Frame is not enough to avoid content-based 

interruptions, such as “mistracking.”  EX2141, ¶166-170.   

Mistracking would still occur during a rate shift because the sub-files would 

still include intermediary frames—specifically, B-frames and P-frames—that carry 

dependences across different bit rates, resulting in a mix of bit rates at the beginning 

of a decoded segment, as depicted below. 

EX2141, ¶169 (blue annotations added).  And neither Leaning nor Dr. Houh address 

Mistracking
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that the individual frames within a subfile would need to be rearranged for 

presentation since they are received in a different order, as depicted below. 

Id., ¶¶167-69.   

As discussed infra at §II.C, Leaning does not contemplate actively arranging 

sub-files on the client side, much less the individual frames within those sub-files.  

Thus, Leaning’s suggestion to “begin [each sub-file] with an [I-Frame]” falls short 

of disclosing a functional solution for encoding video. EX2141, ¶166.  And 

Petitioner fails to articulate why a POSITA would have any expectation of success 

when faced with these additional complexities.  Petitioner therefore fails to establish 

a prima facie case of obviousness with its newly-proposed combination of decoding 

in software (New Theory 1) and encoding with I-Frames (New Theory 2). 
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c. New Theory 3: Altering TP Threshold 

Petitioner’s third new obviousness theory is to modify Leaning’s “playout 

time,” or TP, so that it is three seconds, instead of the 10-second value disclosed in 

Leaning and relied on in the Petition. Reply, 7-9. This, Petitioner argues, would 

eliminate temporal discontinuities in resuming content presentation after a shift. Id.

But it does not make content presentation continuous. Even with a reduced TP, 

Leaning still requires downloading an entire sub-file before content presentation can 

resume. That pause—while the next file is retrieved and downloaded—introduces a 

temporal discontinuity in content presentation. Reducing TP may shorten the 

interruption, but it does not eliminate it. Thus, Petitioner’s third new theory does 

nothing to overcome the core problem—Leaning’s “Clear Buffer” command 

interrupts content presentation  at each shift because the buffer still needs to be filled 

after. TP adjustments do not change that. 

d. New Theory 4: Decoding, as Opposed to Clearing, the 
Buffer 

To avoid the content-based interruptions that would still remain even if 

setting TP eliminated temporal disruptions (it does not), Petitioner stretches its 

reading of Leaning beyond credibility. For the first time in Reply, Petitioner argues 

that Leaning’s “clear buffer” command does not actually clear (discard) the buffer 

contents, but instead simply waits until the buffered content finishes playing out. 
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Reply, 5–6. That implausible reading is flatly contradicted by Leaning’s own 

disclosures. For example, Leaning discloses clearing the buffer upon a user “jump” 

so that new content can be requested “immediately,” without waiting for residual 

content to empty from the buffer. EX1004, 11:19–20, 12:31–33. Leaning also 

explicitly distinguishes between the command to “clear buffer” and a separate 

command to “play[] buffer contents.” EX1004, 10.  

Although Dr. Houh’s supplemental declaration parrots this new theory 

without explanation (EX1026, ¶14), it contradicts his prior deposition testimony in 

this case, where he confirmed that “clear buffer” is performed in Leaning to ensure 

there is no “data in the buffer” when changing sampling rates, else it “sound[] kind 

of like when someone breath[e]s helium.” EX2129, 97:24-98:24. There is no 

indication anywhere in Leaning that “clear” means “continue to play.” Dr. Houh was 

right the first time: “clear” means remove without playing. 

C. Leaning Fails to Disclose or Render Obvious “Arranging” Files 
(Claims 1-18). 

Faced with the fact that “Leaning only disclos[es] its sub-files being started 

and played back in the order in which they are received” (POR, 24), Petitioner 

fabricates additional new invalidity theories to address the “arranging” limitation 

recited in independent Claims 1 and 12 (Reply, 11).  First, Petitioner argues that 

“arranging” corresponds to storing files in the order in which they are received, even 
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though Leaning describes using a file naming convention (e.g., 000000.bin, 

000001.bin, 000002.bin, et seq.) that ensures “there is no expectation that a sub-file 

will be followed by a sub-file other than that which immediately follows it in the 

original sequence.” Reply, 9; EX1004, 12:9-11.  Petitioner argues “[t]his is all the 

claims require.” Reply, 10.  But the claims already recite “requesting,” which is all 

that is needed to ensure sub-files are received in their “original sequence” in Leaning.  

Petitioner’s position would therefore render “arranging” superfluous, which cannot 

be correct.  

Second, Petitioner disregards its own prior acknowledgement that sub-files 

are requested “sequentially” in Leaning based on their file names—“firstly sub-file 

000000.bin, then sub-file 000001.bin, etc.” (Pet., 35)—and, instead, proposes a new 

modification in which Leaning (1) reads the “play time,” rather than the file name, 

of the sub-file and then (2) “arrang[es]” the subfiles in temporal order based on that 

“play time.”  Reply, 11.  But this would require additional logic on the client side of 

Leaning’s system—something Leaning teaches away from by adopting a file-

naming convention that ensures there is “no expectation” files will arrive at the 

client—i.e., the “user terminal” in Leaning—in any order other than the “original 

sequence.” EX2141, ¶121.  Thus, Petitioner fails to establish a prima facie case of 

obviousness with respect to the “arranging” limitation, even with its belated 

modification.
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D. Petitioner Fails to Show Requesting Sub-Parts of Streamlets Over 
Different TCP Connections (Claim 16). 

Claim 16 requires “requesting sub-parts” of a streamlet over multiple different 

TCP connections. The Petition relied on Gamble (EX1020) as allegedly disclosing 

this limitation. Pet., 57.5 But as DISH’s POR explained, Gamble contains no such 

teaching. POR, 30-32. Petitioner now concedes as much in Reply, admitting that 

neither Leaning, Gamble, nor Klemets discloses this limitation, and instead pivots 

to a new theory: that a POSITA “would have implemented these teachings [of the 

Challenged Patent] using well-known HTTP RANGE requests.” Reply, 18. This 

belated and conclusory argument also fails.  

First, the systems at issue are fundamentally incompatible. As detailed in the 

POR, Leaning discloses a streaming system that requests short, four-second sub-

files over a single persistent TCP connection. POR, 27–30; EX2141 (Jeffay Decl.), 

¶¶106–110. In contrast, Gamble is directed to “data processing systems … for 

transferring large data files.” EX1020, ¶[0001]. Moreover, while Leaning discloses 

a traditional two-device client-server architecture, Gamble discloses a 3-device peer-

5 To be clear, the Petition expressly relied on Gamble to meet the “request” limitation 

of Claim 16. Pet., 57-58 (“A POSITA would have been motivated to configure 

Leaning’s apparatus to request sub-parts of the files … as taught by Gamble”) 

(“utilizing multiple connections to request and retrieve different parts of a single 

file was well known, as exemplified by Gamble.”)  
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to-peer architecture, where (1) a transmitting client 104 sends data to (2) a server, 

which in turn transmits the data to (3) a different client (i.e., receiving client 106). 

EX1020, Fig. 3, ¶[0036]. Petitioner fails to explain how or why a POSITA would 

integrate Gamble’s peer-to-peer architecture for large file transfers into Leaning’s 

client-server system architecture for small file transfers.  

Second, Petitioner offers no evidence or explanation as to how or why a 

POSITA would have been motivated to modify the combined Leaning-Gamble or 

Leaning-Klemets-Gamble system to incorporate HTTP RANGE requests. It is not 

enough to say that RANGE requests were “well-known”—the law requires a specific 

rationale for making the proposed modification, grounded in the teachings of the 

references and supported by evidence of a reasonable expectation of success. 

Petitioner offers neither. Petitioner’s reliance on the mere existence of HTTP 

RANGE requests is insufficient to fill this critical gap. Virtek Vision v. Assembly 

Guidance, 97 F.4th 882, 888 (Fed. Cir. 2024) (reversing PTAB obviousness 

determination, holding that argument grounded in fact that elements were “known 

in the prior art” was legally insufficient; “[t]hat is an error as a matter of law. It does 

not suffice to simply be known. A reason for combining must exist.”) 

The Board should reject this new theory and find that the combination fails to 

teach or render obvious the “requesting sub-parts … over different TCP connections.” 
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E. Objective Indicia of Nonobviousness 

1. Petitioner’s New Objective Indicia Arguments Are 
Untimely and Should Be Disregarded. 

“[T]he PTAB has cautioned petitioners in prior proceedings that known

evidence of secondary considerations should be addressed in the Petition.”  Aardevo 

N. Am., LLC v. Agventure B.V., IPR2025-00136, Paper 9, 32 (P.T.A.B. May 1, 2025). 

Petitioner and Dr. Houh6 were fully aware of such evidence here—they cite the ITC 

ruling upholding the ’156 and ’564 Patents (predecessors of the ’234 Patent) based 

on strong objective indicia of non-obviousness tied to the success of the MOVE 

player. Pet., 12, 58 (citing EX1003, ¶¶21, 54, 84; EX1009, 212–17). Yet, the Petition 

barely mentions secondary considerations. Compare Pet., 58-61 with Reply, 19-25. 

The Board should give no weight to Petitioner’s reply evidence that should have 

been presented with its Petition. 

2. The Facts Here Warrant the Presumption of Nexus. 

The ITC found that the Move player “embodies the claimed invention” and 

thus “DISH is entitled to a presumption that the commercial success of the MOVE 

system is due to the patented features of the invention.” EX1009, 212 (citing WBIP, 

6 Just one month prior to his initial declaration, Dr. Houh testified that he understood 

secondary considerations were required to be considered and did so. See Microchip 

Tech. Inc. v. Aptive Techs. AG, IPR2024-00228, EX2001 ¶22. 
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LLC v. Kohler Co., 829 F.3d 1317, 1329 (Fed. Cir. 2016)). Petitioner cites the 

Board’s contrary finding in the Ogdon IPRs, but the Board’s reasoning there does 

not apply to at least dependent Claim 16. Reply, 21. In Ogdon, the Board found no 

nexus because the claims lacked certain allegedly “critical” but “unclaimed 

features”—specifically, “multiple TCP connections” and “HTTP requests.” 

IPR2024-00043, Paper 59, 41-59. Claim 16 (via its dependency from Claim 12) 

expressly recites both of those features. The only rationale for denying nexus in 

Ogdon is therefore inapplicable to at least that claim. Regardless, the ITC’s finding 

of a presumption of nexus should apply to all of the Challenged Claims here. 

3. There Is a Nexus to the MOVE Product’s Unique 
Combination of Features. 

Petitioner next attempts to dismiss even the “critical” “multiple TCP 

connections” and “HTTP requests” features it acknowledges are recited in Claim 16 

(Reply, 21 n.2) by arguing that they were known in the prior art. Reply, at 22-23. 

But it is not enough that individual limitations be known in the art, much less a subset 

of limitations. The Federal Circuit has made clear, when a patent claim involves a 

“combination of prior art elements, … it is the claimed combination as a whole”—

not any single element—“that serves as a nexus for the objective evidence.” WBIP, 

829 F.3d at 1330 (citing Rambus Inc. v. Rea, 731 F.3d 1248, 1257 (Fed. Cir. 2013)). 

As the WBIP court further explains, “the fact that an isolated feature may be present 
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in the prior art may not render irrelevant objective indicia of non-obviousness of that 

feature in the claimed combination.”). Id. at 1331.  

As set forth in §IV of the POR and below, the MOVE player’s commercial 

success, industry acclaim, and widespread adoption were not driven by any single 

feature in isolation, but by the patented combination. The record is replete with 

undisputed evidence that both Sling TV and the MOVE player: 

 practiced the claimed invention in the same manner (see, e.g., EX1030, 

72:12-22),  

 extended customer viewing patterns (e.g., EXs 2034-2036),  

 surprised industry players with a product that was “leaps and bounds” 

ahead of existing solutions (EX2127¶4 (quoting EX2128, 90:17-91:6); 

see also EXs 2034, 2036, 2091, 2120, 2125), and  

 earned substantial industry awards (EXs 2023-2024, 2026-2030).  

The record also shows that the MOVE player:  

 addressed the longstanding need for continuous presentation of content 

(e.g., EXs. 2021, 2022, 2033-2047, 2058, 2077, 2080, 2125),  

 received widespread praise from ordinary users and industry leaders 

(e.g., EXs. 2023-2034, 2036, 2048, 2051-2052, 2070, 2080, 2091), 

 inspired the adoption of “remarkably similar” ABR streaming 

technologies by others in the industry (e.g., EXs. 2046, 2062, 2065-

2067; EXs. 1030(Ericson), 153:6-20, 156:7-157:19, 159:10-19; 

1032(Mitchell), 84:14-20; 85:2-20), 

 successfully delivered historic and flagship programs to millions of 
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viewers worldwide (e.g., EXs. 2032-2034, 2040, 2050, 2061, 2064, 

2070, 2091, 2114, 2121), and  

 achieved significant commercial success through partnerships, licenses, 

such as the $75 Million license by Peloton after the ITC Investigation 

(EX2141, ¶[247]), investments, and demand (e.g., EXs. 2024, 2032-

2035, 2038-2040, 2045-2058, 2068, 2070, 2075, 2086-2087, 2092-

2095, 2090, 2121, 2143). See Ancora Techs., Inc. v. Roku, Inc., 140 

F.4th 1351, 1363 (Fed. Cir. 2025) (“[W]hen it comes to licenses, clear 

evidence that substantial license fees were paid for licenses to a specific 

patent late in a litigation should be given the significance that their 

magnitude deserves.”).   

In other words, even without “multiple TCP connections,” the evidence shows that 

the MOVE player did practice the Challenged Claims and was designed for 

continuous content presentation, and that its real-world success, industry recognition, 

and technical achievements are directly attributable to the patented invention. 

EX1032(Major), 40:16-41:17, 54:22-56:6, 63:1-10, 127:16-128:1; 

EX1030(Ericson), 113:20-114:25, 217:8-217:22, 218:23-220:19; 165:12-166:2 

(“ensure the continuous playback”); EX2127, ¶4. 

4. Petitioner’s Reliance on “FastNets” Confirms Leaning Does 
Not Render the Claims Obvious.  

Petitioner claims that British Telecom (“BT”) commercialized Leaning 

through a product called “FastNets.” Reply, 23-25. But Petitioner’s own evidence 

shows FastNets does not employ Leaning’s teachings, and, regardless, the record 
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lacks any evidence that BT actually commercialized it.   

Leaning discloses a pull-based architecture, where the client device decides 

to switch streams by requesting particular subfiles from a server. EX1004, 2:16-18. 

By contrast, FastNets used a server-driven “push” architecture, flipping the core 

“pull” functionality from Leaning on its head.  EX1041, Figure 7; EX1036, 2. The 

push-based architecture of FastNets places logic and decision-making authority in 

intelligent servers, as opposed to the client devices, that simply receive and decode 

content: 

EX1041, Figure 7; see also EX1036, 2 (describing server-side intelligence).7 As Dr. 

Jeffay explains, these push systems were “disfavored” because the “intelligent” 

servers could not achieve the same quality of experience as pull-based systems. 

EX2141, ¶223.   

7 Petitioner’s attempt to discredit the testimony of BT’s declarant because he did not 

“search for” FastNets when preparing for his deposition. Reply, 25. But his 

testimony remains unassailed—FastNets was not Leaning. 
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It is telling that BT promoted FastNets—a push system—between 2003 and 

2007, years after possessing Leaning’s pull-based disclosure. E.g., EX1036, EX1041.  

BT had both paths in hand yet pursued only the one that contradicts Petitioner’s 

“obviousness” theories. As in Santarus, Inc. v. Par Pharm., Inc., 694 F.3d 1344, 

1354  (Fed. Cir. 2012), this divergence “teaches away” from the patented invention 

and demonstrates industry skepticism by suggesting that Leaning’s path was 

unproductive or infeasible.  Id. (“A reference teaches away when it suggests that the 

line of development flowing from the reference’s disclosure is unlikely to be 

productive of the result sought by the applicant.”).   

Petitioner’s reliance on FastNets underscores that even Leaning’s assignee 

found its approach unworkable. That commercial reality is powerful, objective 

evidence in support of patentability.  

III. CONCLUSION 

In summary, Petitioner’s arguments fall short of proving that Leaning, in any 

combination, renders the Challenged Claims obvious.  
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