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The Petition establishes that all Challenged Claims are obvious based on
combinations including at least Saito and Lindsey. Faced with that strong showing,
Patent Owner introduced new evidence in the POPR related to factual issues that
underly the obviousness grounds presented. The Board permitted Petitioners to file
this reply to address three of the newly raised factual issues: (1) citation of testimony
from Petitioner’s litigation expert that Patent Owner alleges supports its flawed
attack on the model of Saito/Lindsey presented in the Petition; (2) testing of a
product that Patent Owner alleges is a commercial version of Lindsey in a further
attack on the Saito/Lindsey combination; and (3) evidence of alleged secondary
considerations. All three newly raised issues do not undermine Petitioners’ strong
invalidity showing and, at most, create factual disputes best resolved after institution.
The first two 1ssues relate to Patent Owner’s effort to undermine the clear
showing in the Petition from Dr. Nosenchuck and demonstrative evidence from a
3D printed model (“Petitioner’s Model”) that the proposed Saito/Lindsey
combination would have generated tangential airflow and consequently encouraged
hair to automatically wrap, as required by all Challenged Claims. Paper 2, 33, 40,
45-47. The POPR attempts to dispute that fact and, among other flawed arguments,
cites new testimony from Petitioner’s litigation expert about Petitioner’s Model and
new evidence regarding experiments it conducted related to an alleged commercial

version of Lindsey. Paper 6, 3640, 56-57. That new evidence fails to support the
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POPR’s challenge to the proposed Saito/Lindsey combination. Third, Patent Owner
introduces new evidence that allegedly shows objective indicia of non-obviousness,
but that evidence does not meet the nexus requirement.
SN’s Litigation Expert’s Testimony Demonstrates Why IPR Should be Instituted
The POPR contends that Petitioner’s Model is a “false” model. Paper 6, 41.
In support of that position, Patent Owner contends that Dr. Meinhart, an expert for
Petitioners in the related district court case, allegedly acknowledged flaws in
Petitioner’s Model by stating that it lacks an internal plenum and is cylindrical. /d.,
56-57. This testimony, however, has no bearing on this challenge. Petitioner’s
Model was intended to approximate the slot structure of the Saito/Lindsey
combination—not to reflect each and every nuance from Saito and Lindsey,
including any internal plenum structure that is not even claimed in independent
claims 1 or 16. Paper 2, 33, 40, 45-47; EX1001, cls. 1, 16. Petitioner’s Model
demonstrates that the outer slot structure that would have resulted from combining
Saito and Lindsey would have caused tangential airflow and generated
circumferential airflow that would necessarily have encouraged hair to wrap because
of its structural similarity to the claimed attachments consistent with the teachings
in Lindsey of circumferential airflow among wrapped hair. EX1005, 2:60-63, 3:25-
31; 5:40-41; 10:28-33. The inclusion or exclusion of an internal central distribution

plenum is irrelevant to that fact. Paper 2, 45-49. Dr. Meinhart’s testimony does not



Reply to Patent Owner Preliminary Response
IPR2024-00993
in the IPR of U.S. Patent No. 11,044,979
undermine the Saito/Lindsey obviousness case.

Second, the POPR suggests that both Saito and Lindsey are “designed to
operate in a bulbous shape,” citing Dr. Meinhart testimony that the model is
cylindrical. But the premise of this argument is inapt—the combination of Saito and
Lindsey would not necessarily have operated only in a bulbous state because, to the
contrary, Saito explicitly teaches use of a cylindrical shape. Paper 2, 33. Dr.
Meinhart’s testimony that Petitioner’s Model is cylindrical thus does not undermine
the proposed combination. Rather, Dr. Meinhart’s testimony confirms that
Petitioner’s Model created to approximate the Saito/Lindsey combination achieves
its goal: that the external cylindrical structure of the Saito/Lindsey combination
would have output tangential airflow that encouraged hair to automatically wrap.
Patent Owner’s Experiments with a Conair Device Support IPR Institution

The POPR asserts that a Conair device it procured is a “commercial
embodiment” of Lindsey and presented experiments with that device in an attempt
to show that Lindsey’s structure would not encourage hair to automatically wrap.
Paper 6, 36—40. This evidence is flawed for multiple reasons. First, the POPR fails
to show that the product it tested represents every single embodiment and
implementation taught by the Lindsey patent. Even if the Conair device tested is one

example from the Lindsey patent, that does not establish that that every example

based on Lindsey would fail to wrap hair. Second, even if the purported commercial



Reply to Patent Owner Preliminary Response

IPR2024-00993

in the IPR of U.S. Patent No. 11,044,979

embodiment reflected all of Lindsey’s teachings (it does not), the testing of Lindsey
alone is irrelevant to the Saito/Lindsey combination in the Petition. The proposed
combination 1s a modification of Saito to use Lindsey’s vanes to provide slots for
tangential air output; it is that modified version of Saito that the Petition establishes
would cause hair to automatically wrap. Third, Patent Owner tested the Lindsey
curler attachment using a Conair blower from the 1990s as an air supply, whereas
the model in the Petition was tested using a modern blower that generates
significantly more airflow. Thus, the POPR does not offer an apples-to-apples
comparison using the same blower with the same airflow to determine whether the
alleged Lindsey commercial example would have caused hair to automatically wrap.
Patent Owner’s “Objective Indicia” Evidence Is Inadequate Due to Lack of Nexus
The Petition stated that no evidence presented by Patent Owner has a sufficient

nexus to the Challenged Claims. Paper 2, 89 (“There are no secondary
considerations of non-obviousness tied to the Challenged Claims.”) (emphasis
added). Inresponse, Patent Owner faults Petitioners for failing to discuss secondary
considerations and even accuses Petitioners of knowingly making a false statement
to the Office because of the foregoing statement in the petition. Paper 6, 6. To be
clear: Petitioners did not make a false statement to the Office at all, let alone

knowingly. Patent Owner’s accusation is unfounded and unprofessional. The

Petition’s statement is absolutely true—Patent Owner’s evidence does not have a
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sufficient nexus to the Challenged Claims. The law makes clear that nexus requires

a close tie between the alleged secondary consideration and the alleged improvement

the claims provide over the prior art. Novartis AG v. Torrent Pharms. Ltd., 853 F.3d
1316, 1331 (Fed. Cir. 2017).

In the district court and in the POPR, Patent Owner failed to attribute the
alleged commercial success, industry praise, copying, long-felt need, unexpected
results, and initial skepticism of the Airwrap to the few features relied on to
overcome the prior art. Patent Owner was repeatedly denied broad protection for
every device that uses airflow to wrap hair. It avoided Lindsay during prosecution
only by requiring that the claimed attachment has a cylindrical portion. Paper 2, 17.
Then, the claims were only allowed when they required a slot that extends from the
proximal end to the distal end. /d. Yet, none of Patent Owner’s evidence establishes
that it is having a cylindrical attachment or that having a slot that goes from a
proximal end to a distal end is the reason for the success, praise, etc. Instead, Patent
Owner’s evidence focuses only on the Airwrap product generally and fails to
establish that the Airwrap is coextensive with the Challenged Claims. Fox Factory,
Inc. v. SRAM, LLC, 944 F.3d 1366 (Fed. Cir. 2019). Nor could it because Airwrap
includes unclaimed features such as the cool-touch tip, non-curler tools and an
allegedly innovative new motor. Thus, the record is devoid of any objective indicia

of non-obviousness that has a legally sufficient nexus to the Challenged Claims.



DATED: October 16, 2024

Reply to Patent Owner Preliminary Response
IPR2024-00993
in the IPR of U.S. Patent No. 11,044,979

Respectfully Submitted,
/Brian M. Buroker/

Brian M. Buroker (Reg. No. 39,125)
Shuo Josh Zhang (Reg. No. 71,774)
GIBSON, DUNN & CRUTCHER LLP
1700 M. St., N.W.

Washington, DC 20036

Phone: (202) 955-8500

Email: bburoker@gibsondunn.com

Brian Rosenthal (pro hac vice)

Vivian Lu (Reg. No. 74,443)
GIBSON, DUNN & CRUTCHER LLP
200 Park Avenue

New York, NY 10166

Phone : (212) 351-2339

Email : brosenthal@gibsondunn.com

Nathan Curtis (Reg. No. 70,471)
2001 Ross Avenue, Suite 2100
Dallas, TX 75201

Phone : (214) 698-3423

Email : ncurtis@gibsondunn.com

Attorneys for Petitioners SharkNinja, Inc.,
SharkNinja Operating LLC, SharkNinja
Management LLC, and SharkNinja Sales

Company



Reply to Patent Owner Preliminary Response
IPR2024-00993
in the IPR of U.S. Patent No. 11,044,979

CERTIFICATE OF SERVICE

The undersigned certifies service that the above-referenced Reply to Patent
Owner Preliminary Response was served by email at the addresses specified by
Patent Owner in its Mandatory Notice (Paper 4):

dla-dyson-tech-team@us.dlapiper.com

Jim.Heintz@us.dlapiper.com

Gianni.Minutoli@us.dlapiper.com

DATED: October 16, 2024 By: /Brian M. Buroker/

Brian M. Buroker (Reg. No. 39,125)
GIBSON, DUNN & CRUTCHER LLP
1700 M St., NW

Washington, DC 20036

Phone: (202) 955-8500

Fax: (202) 467-0539

Email: bburoker@gibsondunn.com

Attorney for Petitioners SharkNinja, Inc.,
SharkNinja Operating LLC, SharkNinja
Management LLC, and SharkNinja Sales

Company



