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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Timeline of Key Evidence

2
POR, 7-9, 21-24, 27-28; Sur-reply, 7-8, 10, 14, 16; 
see also Pet., 50, 72.  

2002 2003 2004

May 2, 2003
Provisional Application 
No. 60/467,772 Filed

EX1005
November 2002

“Corn growers now 
have the option of 

purchasing a new Bt 
trait developed by 

Dow AgroSciences . . . 
Herculex I . . .”

EX1047

Q. You've indicated that 
"TC1507/Herculex I was available 

starting in the 2003 growing 
season," correct?

A. Yes.
EX2003 (Silverstone Tr.), 46:16-19

Q. Sometime in late 2003, grain . . . that 
possessed TC1507 would have been accessible 

without restrictions for use, correct?
A. That is correct. . . .

EX2003 (Silverstone Tr.), 52:13-17

February 2003
“This year, the new 
generation Bt trait 
Herculex I will be in 

farm fields.”
EX1048

April 6, 2004
“Growers were pleased with the 

overall performance of Herculex I” 
used during 2003, its first season of 

commercial availability.
EX2004

“By Barbour’s publication date, the TC1507 event 
had been commercialized under Patent Owner’s 
‘Herculex’ trademark and widely planted in the 
United States over the course of three growing 

seasons (i.e., 2003, 2004, and 2005).”
EX1007 (Silverstone Decl.), ¶ 131

April 30, 2004 
Application 

No. 10/837,105 Filed
EX1006
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Timeline of Key Evidence

3
ID, 23; POR, 1-2, 12, 27-28, 36, 42-44; Sur-reply, 1, 10-12, 15-19; 
see also Pet., 50. 

2005 2010 2015 2020

2020
A. It is my understanding that Inari has

accessed corn seed with TC1507.
EX2003 (Silverstone Tr.), 89:16-20

December 2, 2014
’378 Patent Issues

EX1001

October 28, 2010
“Because it is undisputed that corn harvested 
from TC1507 plants was ‘known and readily 

available to the public’ by 2010 . . .”
ID, 23

February 16, 2006
Barbour 2006 

Published
EX1009

Summer 2005
“. . . thanks to wider 

availability of Herculex I 
insect-resistant corn 

hybrids . . .”
EX1050

2006
“By 2006, TC1507 was widely found in 
‘food or feed products’ commercially 

sold without restriction.” 
EX1007 (Silverstone Decl.), ¶ 140

2020
“In 2020, Inari lawfully purchased publicly 

available corn cobs of undisclosed 
provenance, which after analysis were 
found to include the TC1507 event.”

EX1073, 104 (¶ 62)

March 22, 2007
Herculex products show “[t]remendous demand 

… in the marketplace.” “We will sell 10 times 
more Herculex XTRA than we did last year, and 

we will still be sold out.”
EX1086

-

I 

----
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The ’378 Patent

EX1001; POR, 2-6. 

EX1001, Claim 1.
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l.n.Jn v . Conan 

What i claimed is: 
1. A corn plant comprisin0 a DNA construct said DNA 

construct comprising a first and a s cond xpr sion cassett , 
wherein said first expression cassette in operable linkage 
compnses 

(a) a maize ubiquitin promoter; 
(b) a 51 untranslated exon of a maize ubiquitin gene; 
(c) a 111aize ubiquitin intron· 
(d) a Cry IF encoding DNA molecule; and 
(e) a 3' ORF25 transcriptional tenninator and said second 

expression cassette comprising in operable linkage 
(i) a aMV 35 promoter 
(ii) a pat encoding DN molecule; and 
(iii) a 3' transcriptional terminator from ( aMV) 35S 

co1nprising the nucleic acid sequence of position 
5843 to 6032 of SEQ ID NO: 25 • 

and wherein the first and second expre sion cassettes are 
flanked by Q ID NO: 26 at the 51 end and SEQ ID 
NO: 27 at the 3' end. 

2. The corn plant of claim 1, wherein the corn plant is a 
seed. 
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The ’378 Patent Claims the Benefit of Its April 30, 2004 Application

5EX1001; POR, 2-3, 39-43; EX1006. 

EX1001, Cover.
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l.n.Jn v . Conan 

021 United States Patent 
Barbour et al. 

(to) Patent No.: 
(45) Date of Patent: 

(54) 

(21) 

(22_) 

(65) 

(60) 

060) 

COR EVENT TC1507 AND MErIBODS FOR 
DETECTIO THEREOF 

Filed: Oct. 28 2010 

P:rior Publication Data 

us 2011/0099662 l pr. 2& 2011 

Related U.S .. Application Data 

Div:ision of application No. 12/333 044. .fil don .Mar. 
13 2009 now Pat. o. 7,989,607 which a 
continuation of appHcation o. ] 1/774 236, filed 011 

Jul. 6 2007, now Pat. o. 7, 14, 44, which is a 
division of application No. l Q/83 7,105, filed on Apr . 
30, 2004, now Pat. No. 7 288 643 . 

Pro i ional application No. 60/467 772 filed on May 
2 2003. 

US 8,901,378 B2 
*Dec. 2, 2014 
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Barbour 2006 (EX1009) is Merely the Published April 2004 Application

6ID, 9; Pet., 5, 41-42; POR, 2-3, 11; EX2003, 27:13-28:21.

Pet., 5.

EX1009, Cover.
Paper 15 (ID), 9 (emphasis added) (citations omitted).

“It is also undisputed that Barbour, the sole alleged 
prior art, is the published 2004 application.”

EX1007 (Silverstone Decl.), ¶ 114.

Dr. Silverstone’s Testimony

1 11■1■ 11111 ■1111D I 
c,., oiled States 
c12> Patent Application Publication 

U1ui>our t:t al. 

US 2006(U.'l701J~A9 

c10) l'ub. Nu.: U 2006/0037095 A9 
<"'l Pub. Dale: Feb. 16, 2006 
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(«) COk"I t.\ t I f C l.507 AM> Mt-:1 IIUI~ fOM (ZI) Apr! Nn HUJ7,l lt5 

Apr.JO,lOOJ 
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Thi include Barbour- a U. . patent publication con-e ponding to the April 
JIIMt"' \\ •J IW Uinic.Antcny, IA(U,), 
Gu1 A, C•rdl M11 11 , rcrnfK', AZ (\N). 
NutK-11 t,, c...-m.-a Jk.. ~ 1Mluac.llla. 
UC (US). Mlaju <:upbl, f"armc:1, IN 
(US). Mary f.. llartat-cl lM Lr, 
MdJcton. NJ (U\l, l>.old llundrNI, 
Aa..:~. V. (US), Jo-q,h W. 

(15) l....rm.'1.,.,,r ,:?(JdtJ0\',1226 I Id! 17,:?«t,S 
~o.itlb 15.ZO. anJ ll 

(M) US~OOJ9226All'cb. 17.~ 

H,rbltd U.S. Applkla llnn l~I• 

2004 application. 
t,,,: ,a_,.ll,tll, C11YC, IA(U, ), Mk h• I n, 
Kru:lc-1, lbk'II!, N(' (US:). lffl')' 
EwClulr\' M~)+:r, U~. IA (US), 
llN lrl MUC'IINI IX<'k, <',uaFr, IA (Uq, 
KNUM111 t:d111la z,larTa,{'.M~,t•A 
(US). Wllll' Nlnin,wk.•lrt. Auhu,n. WA 
(VS). sw,·m W. Hltdllr. Otnah,, NL 
(US). M1'rjol'W 1- Ru6'-rt. 1"-', IA 
(US). Cnlv II. ~ltdffl.. lku, DL 
(U\ ). llu111 "-hltl),, JohlNO.lft, IA (Uq, 
Oiilf'\H Jtflv) Std-•. ,an UIC'p. 
(.A (US). u,nld ~ S111eur. Julla.&oa, 
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l.ank>.U!Nb.Uk,I cu, ) 
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(10) Pub. No.: US 2006/0037095 A9 
(48) Pub. Date: Feb.16, 2006 

CORRECTED PUBLICATION 

(21) Appl. No.: 

(22) Filed 

10/837,105 

Apr. 30, 2004 

114. Barbour (EX1009)-a patent publication c01Tesponding to Patent 

Owner' s April 2004 Application- discloses the clain1ed TC1507 event 



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 7

With a TC1507 Corn Seed in Hand, a POSA Would Have Been Able 
to Practice the Claimed Invention 

POR, 7-9, 11, 14, 21-22, 36, 39, 43, 45; Sur-reply, 8, 11, 13, 18-19; 
see also Pet. 47-57; EX1007, ¶¶ 129-143.

EX2003 (Silverstone Tr.), 38:18-38:22.

EX2003 (Silverstone Tr.), 57:15-58:2. 

EX2003 (Silverstone Tr.), 11:24-12:8.

EX2003 (Silverstone Tr.), 33:24-34:6.

Dr. Silverstone’s Testimony

Q. And if you have the TC1507 seed in 2003, as we 
discussed is possible, you could plant that seed 
and grow another TC1507 plant, right?

A. Yes.  If you already have the seed, you could 
reproduce another plant with TC1507.

Q. The plant that you grew from a seed that possesses 
the TC1507 event, could you make another corn 
plant?

A. If you grow the seed and allow it to set seed, you 
could produce more seeds that have the TC1507   
event.

Q. … If you had taken the accessibility of the TC1507 event 
into account in 2003, and you had a corn seed in hand 
with the TC1507 event and the application as it was 
filed in 2004, in your opinion would a person of 
ordinary skill in the art have been able to produce 
another TC1507 corn plant?

A. So assuming -- if a person were able to obtain TC1507 
corn grain and had that in hand … they would have 
been able to reproduce a TC1507 event.

Q. ... In 2003, one could test a corn plant to determine 
whether there was a TC1507 event if he had the 
information in the Exhibit 1009; is that correct?

A. Yes.  If they had the information in Exhibit 1009, they 
would be able to test the plant.
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Dr. Silverstone Admits That a POSA Would Have Been Able to Perform 
the Method of Claims 3-7 With Access to a TC1507 Seed

8

EX2003 (Silverstone Tr.), 14:11-20, 26:22-27:12.

’378 Patent, Claims 3-7

POR, 11-12, 39-43; Sur-reply, 13, 18.

EX1001, Claims 3-7.

Dr. Silverstone’s Testimony

Q. … So if you had a TC1507 seed and you wanted to breed it into a 
new line, how would you do that?

A. I would -- well, I would grow the [TC1507] plant up, and then I 
could use it as either for -- as a pollen donor, so to take the pollen 
from the TC1507 plant and put that on to the silks of the plant 
you want to breed with, or you can do the reverse and use pollen 
from another plant on to the TC1507 plant.

***

Q. … If you -- if you knew the sequence of the TC1507 insert in 2003, is 
there a way that you could sequence the DNA in a plant and know 
if that TC1507 insert matches up?

…
A. Then, yes, you would be able to design detection tools for the 

TC1507 event.
Q. And confirm whether a plant has the TC1507 event or not, correct?
A. And then you can use those tools to confirm the presence of 

TC1507 in a plant or not.

3. m th d f pr ducin an m ct r i tant c rn plant 
compn m0 : 

11 I ti I • 11 I 

• gcnom of 
construct of 

of claim 3 wherein breeding compri c, 
crl l r nt corn plant of a) \\ ith a c rnd 
pk1nt. 

aim 3 \\ her in thl: insect re +.;tanl corn 
----------en parent for the cro in . 

.Th 
th in t r i tan f th i 

cin th • 

r in th pr 
tr i tant 

n mpn 
m plant f (a). 



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

The Deposit Rules

9
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A Deposit is Not Required Unless Access to Such Material 
is Necessary to Satisfy §112

10

37 C.F.R. § 1.802; MPEP § 2404. 

POR, 14-17; Sur-reply, 3, 5-8, 20-23.

2404 Need or Opportunity to Make a Deposit [R-08.2012] 

37 CFR 1.B02 Need or opportunity to make a deposit. 
(a) Where an invention is, or relies on, a biologica l material, the disclosure may include reference to a 
deposit of such biological material. 

(b) Biological material need not be deposited unless access to such material is necessary for the 
satisfaction of the statutory requirements for patentability under 35 u.s.c. 112. If a deposit is 
necessary, it shal be acceptable if made in accordance with t hese regulations. Biolog ical material need 
not be deposited, inter alia, if it is known and readi ly ava i able to the public or can be made or isolated 

ithout undue experimentation. Once deposited in a depository complying with these regulations, a 
biological material w ill be considered to be readily available even t hough some requirement of law or 
regulation of the United States or of the country in which the depository inst itution is located permits 
access to the materia l only under cond itions imposed for safety, public health or simila r reasons. 

(c) The reference to a biological material in a specification disclosure or the actua l deposit of such 
material by an applicant or patent owner does not create any presumpt ion that such mate.rial is 
necessary to satisfy 35 U.S.C. 112 or that deposit in accordance with t hese regulations is or was 
required. 
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The Office Did Not Require a Deposit During Prosecution

11

• During prosecution, the Examiner rejected the then-pending claims for, inter alia, failing to comply with
the written description and enablement requirements under 35 U.S.C. § 112.

• After the applicant amended claim 1, the Examiner withdrew the § 112 rejection.
• As part of examination, the Examiner was required to consider whether a deposit was needed for § 112

(see 37 C.F.R. § 1.809(a)) and did not require any such deposit.

POR, 17 n.6; Sur-reply, 2 n. 1; POPR; 8-14. 

EX1002, 187-188.

EX1002, 161-163.

DETAILED ACTION 

Claim Rejections- 35 USC§ 112 

5. Claims 1-17 are rejected under 35 U.S.C. 112(a) or 35 U.S.C. 112 (pre-AIA), first 

paragraph, because the specification, while being enabling for a corn plant comprising 

SEQ ID NO: 24 and methods of using same, does not reasonably provide enablement 

for any plant comprising the recited DNA construct in instant claim 1 or any insect 

resistant com plant comprising any one of SEQ ID NOs 45-57. The specification does 

not enable any person skilled in the art to which it pertains, or with which it is most 

nearly connected, to make and use the invention commensurate in scope with these 

claims. 

Application No. Applicant(s) 
12/914,271 BARBOUR ET AL. 

Office Action Summary Examiner Art Unit I AIA (First Invento r to File) 

DAVID H. KRUSE 1638 Status 
No 

4. The rejection of the claims under 35 U.S.C. 112(a) or 35 U.S.C. 112 (pre-A IA), 

first paragraph, as failing to comply with the enablement requirement is withdrawn in 

view of Applicant's amendments to the claims. 
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No Deposit is Required if “Known and Readily Available”

12

37 C.F.R. § 1.802; MPEP § 2404. 

POR, 14-21; Sur-reply, 3, 5-8, 20-23

“Although inventions involving microorganisms or other living cells often can be 
enabled by a deposit, a deposit is not always necessary to satisfy the enablement 
requirement.”

In re Wands, 858 F.2d 731, 736 (Fed. Cir. 1988).

2404 Need or Opportunity to Make a Deposit [R-08.2012] 

37 CFR 1.802 Need or opportunity to make a deposit. 
(a) Where an invention is, or relies on, a biological materia l, the disclosure may include reference to a 
deposit of such biological material. 

(b) Biological materia l need not be deposited unless access to such material is necessary for the 
satisfaction of the statutory requirements for patentability under 35 u.s.c. 112. If a deposit is 
necessary, it shall be acceptable if made in accordance with these regulations . Biological material need 
not be deposited, inter alia, if it is known and readily available to the public or can be made or isolated 
without undue experimentation. Once deposited in a depository complying with these regulations, a 
biologica l material will be considered to be readily avai lable even though some requirement of law or 
regulation of the United States or of the country in which the depository institution is located permits 
access to the materia l on ly under cond itions imposed for safety, public health or similar reasons. 

(c) The reference to a biological material in a specification disclosure or the actua l deposit of such 
material by an appl icant or patent owner does not create any presumption that such material is 
necessary to satisfy 35 U.S.C. 112 or that deposit in accordance with these regulations is or was 
required . 



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 13

No Deposit is Required if “Known and Readily Available”

POR, 15-20, 30; Sur-reply, 13, 21.

“An applicant can show that a biological material is ‘known and readily 
available’ and thus enabled under § 112 without the need for a deposit.”

In re Lundak, 773 F.2d 1216, 1220-22 (Fed. Cir. 1985).

“No problem exists when the microorganisms used are known and readily 
available to the public.”

Feldman v. Aunstrup, 517 F.2d 1351, 1354 (CCPA 1975).

Ex parte Hata, 6 U.S.P.Q.2d 1652, 1654 (BPAI 1987).

“We do not view Argoudelis to establish deposition of a microorganism as 
the only way to satisfy the enablement requirement of the first paragraph 
of 35 U.S.C. 112.”
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Examination of the Relevant Factors Weighs in Favor of Finding TC1507 Seed 
Was “Known and Readily Available”

14

MPEP § 2404.01. 

POR, 21; see also 52 Fed. Reg. 34080, 34089 (Sept. 9, 1987). 

2404.101 IB'·1ological Material Th,at Is, Kno,wn and Readi y Availab1 1e t10 

the P'ublic [R-07-20:lS] 

There are many factors that may be used as indicia that a biological material is kno n and readily available to the public. 
Relevant factors include commercial availability, references to the biological material in printed publications, declarations 
of accessibility by those working in the field, evidence of predictable ·so1ation techniques, or an existing deposit made in 
accordance with these rules. Each factor alone may or may not be sufficient to demonstrate that the biological material is 
kno n and readily available. Those applicants that rely on evidence of accessibility otller than a deposit take the risk that 
the patent may no longer be enforceable if the bio ogical material necessary to satisfy the requirements of 35 u.s.c. 112 
ceases to be accessible. 
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TC1507 Corn and Corn Seed Was “Known and Readily Available” 
to the Public by April 2004

15
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There is No Dispute That TC1507 is Commercialized as “Herculex I”

EX1007 (Silverstone Decl.), ¶ 132. 

Pet., 49-50.

POR, 7-9, 13, 23, 27, 36; Sur-reply, 7-9, 15 n.11.

Dr. Silverstone’s Testimony

By Barbour' s publication date TC1507 coin had been con1111ercialized 

under PO ' s Herculex trade1nark for three grovving seasons- 2003, 2004 and 

2005. PO adrnitted to the EPO that 'Herculex 1" conesponded to TC 1507 and had 

been ' cormnercialised for the first ti1ne in 2003." X ) "'. 5 ~ • 1 ( l: 7 

132. Multiple reports and articles taught that "Herculex 1" reflected the 

TC1507 Event. E.g. , EX1011 1128 (USDA report: "com event TC1507 

(Herculex™)"; EX1032; EX1034, 104; EX1035, 936; EX1036, 1347; EX1037. 



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 17

Dr. Silverstone, a Person of Ordinary Skill in the Art, Knew of TC1507

EX2003 (Silverstone Tr.), 16:8-12, 65:1-6.

POR, 9.

EX1007 (Silverstone Decl.), ¶ 19.

Dr. Silverstone’s Testimony

A: In 2003 and I am a POSA . .. 

*** 

Q. When's the first time you heard of the TC1507 event? 

A. I don't remember. But the name, the -- Herculex and TC1507 was 
commonly discussed in the early 2000s ... 

19. Before the 2003-2007 time frame, my level of skill in the ait was at 

least that of one of ordinaiy skill. I am qualified to pro ide opinions concerning 

what one of ordina1y skill would ha e known and understood at that time and my 

analysis and conclusions herein are from the perspective of one of ordinary skill as 

of that date. 
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The Examiner Was Aware of Herculex I
Because it Was Included in Search Strings During Prosecution

18POR, 17 n.6; POPR; 8-12. 

EX1002, 244.EX1002, 194.

EX1002, 173.
EX1002, 171.

EAST Search History 

EAST Search History 

EAST Search History ( Prior Art) 
1---·-----·------·--· .................... _, _______________ , .................................................. ·---·--------·----·--· .·----·----·----·----·------·--·· '·-·---·--··----·-· 

l~E'.j ~ •rch Query ____ J[□s. _____________ I g:~~'o, JE ~~~P _j 

1tJl_ LJtJ:~:J 
11~ ~ l~-· ~--~~---1 ~¥,~;,~ 

i , ! 13·18 ; 
I _ ... ...J • .. • ...J : --·-·---·---' • • 

' (( "7288643") or ! US-FffiJB; USPAT; USOCR; ! 
I ("7514544") or I ER) JF(} DERWENT I I ("7989607")) .FN. , ------ , ------ . _______________________________ I ..... - ......................... , ...... ,_, ____________ , 
i corn and (TC1507 or I US-FffiJB; USPAT; USOCR; I 
, PHI 8999A) , FPRS; EFO; JFO; DERWENT I 
. ·-----------------------··---------·----··---------------··-·---···---· I corn and ( Heroulex or i U& FffiJB· USPAT· USOCA- I l 1 1 , i 
, HX1) i FPRS; EFO; JFO; DERWENT I 

12 91 4271 

(F ILE ' HOME ' ENTERED AT 13 :30 :22 ON 15 NOV 2013) 

FILE 'AGRICOLA, CAPLUS , EMBASE, CABA, BIOS IS ' ENTERED AT 13 :30 :30 ON 15 
NOV 2013 

11 132 SCORN AND (TC1507 OR PHI8999A OR HERCULEX OR HXl ) 
L2 77 DUP REM Ll (55 DUPLICATES REMOVED ) 

=> 
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Petitioner Admits TC1507 Seed Was Known and Commercialized in 2003

Pet., 49-50; POR, 7-8, 21-24, 27, 42, 49; Sur-reply, 7-8.

Pet., 49.

Pet., 49.

Here PO had conunercialized TC1507 stmting in 2003- years before 

Barbour s Febniary 2006 publication. See infra §VI.2.a. POSAs could ha, e used 

B) Barbour' s publication date TC 1507 coin had been conunercialized 

under PO s Herculex tradeinark for three grovving seasons- 2003, 2004, and 

2005. PO adrnitted to the EPO that "Herculex 1" conesponded to TC1507 and had 

been ' conunercialised for the first ti1ne in 2003." EX1003 542 ("TC1507 

(Herculex 1) rnaize of this invention was sold by both Pioneer/Du Pont and Dow in 

2003.") 
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Petitioner’s Expert Admits TC1507 Seed Was Known and Commercialized in 2003

EX1007 (Silverstone Decl.), ¶ 133.

POR, 7-9, 21-22, 27-28; Sur-reply, 8, 11, 18, 20.

Dr. Silverstone’s Testimony

133. Repo11s abounded in the agricultural trade press that 

TCl 507 /Herculex I was available staiting in the 2003 grovving season and 

continuing on to the 2004 and 2005 grovving seasons. E.g. EX1047 (Noven1ber 

2002 mticle noting that [ c ]0111 growers now have the option of purchasing Patent 

Owners Herculex I' ')- EX1048 (Feb1uary 2003 noting that Patent Owners 

"Herculex I. .. seed type is slated to be available in fann fields in 2003 '')- EX1049 

8 (identifying 'TC1507 arnong the 'seed products available for the 2004 planting 

season'')- EXl 050 (Sununer 2005 mticle noting' wider availability of Herculex I 

insect-resistant coin hybrids"). 
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Petitioner Admits That TC1507 Corn Was Harvested in 2003

21Pet., 52-53; POR, 9-10, 27-29; Sur-reply, 9.

Pet., 52.

The Board need not even address this issue, however, as co111 harvested 

frorn TC1507 plants continued to express the TC1507 event and was indisputably 

conunercially available following the 2003 2004, and 2005 growing seasons. 

Silverstone, ,-fl 34-134. Such con1 was sold as a connnodity- without any 

contractual restrictions: 
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Evidence Shows TC1507 Corn Seed Was Accessible by April 2004

22

Pet., 49-50.

Pet., 50.

Pet., 49-50; POR, 7-9, 21-25, 27-29, 42, 29; 
Sur-reply, 7-8, 15 n.11.

PETITION FOR INTER P ARTES REVIEW 
UNDER 35 U.S.C. §§ 311-319 AND 37 C.F.R. § 42.1 et seq 

By Barbom' s publication date, TC1507 com had been commercialized 

under PO ' s "Herculex" trademark for three growing seasons-2003, 2004, and 

2005 . PO admitted to the EPO that "Herculex l " corresponded to TC1507 and had 

been "c0111mercialised for the first time in 2003." EX1003, 542 ("TC1507 

(Herculex 1) maize of this invention was sold by both Pioneer/Du Pont and Dow in 

2003 ."); see also EXlOl l , 1127 (USDA rep011 that PO had "commercialized" 

Herculex in FY2003"); EX1040, 30 (February 2004 PO SEC filing referencing 

"strong growth" in 'new products" such as "Herculex I insect protection"); 

EX1041 33 (Februaiy 2005 PO SEC filing stating that " sales" of "HERCULEX 

I. .. . continued to grow"). Xl( L t I-el ll m _o) PO~! C t 111 ...... t mg h t 

Consistent with these reports and PO's admission a third-party patent 

application filed in April 2003 noted that PO had commercialized Herculex I. 

EX1038, 1119; t. tXl!1 11 11 J ,e20(1-p( [hell 1 thuthnd 

p u 1,t m...._ t .. t Hu .. h.: [ llllllell., 11 Similar reports 

abounded in the agricultural trade press. E.g., EX1047 (11 /02 article noting that 

' [c]om growers" had ' option of purchasing" PO's "Herculex I"); EX1048, 

(2/2003 article noting availability of "Herculex I"); EX1049, 8 (identifying 

"TCl 507'' among the "seed products available for the 2004 planting season"); 
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November 2002 - Farm Journal Article (EX1047)

EX2003 (Silverstone Tr.), 39:6-40:15.

POR, 8, 21-23; Sur-reply, 7-8, 10, 14, 16, 18; Pet., 50.

Dr. Silverstone’s Testimony

EX1047, 42.

Q. So is it your understanding that this farm journal, the 
Magazine of American Agriculture, was available in 
November of 2002? 

A. That's the date of the journal, yes. So I would assume 
it was available. 

Q. The library stamp says November 2002, right? 

A. Oh, yes. Thanks for reminding me. The library stamp 
says they received it November 2002. 
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February 2003 - Farm Journal Article (EX1048)

POR, 8, 23-24; Sur-reply, 7-8, 10-11, 14-16, 18, 20, 22; Pet., 50. 

EX2007 (Silverstone Decl.), ¶ 133.

Dr. Silverstone’s Testimony

EX1048, 4.

1,1,1 ... 11.1 ... 111 .... 11 ..... 11 .. 1.111 ...... 11,1.1,1 

e FARMJOUR AL lid- bruur _oo 

Broad lepidopteran 
control (corn borer 
+ others) 

Hercu I from 
Dow AgroSciences 
and P1011eer Hi-Bred 
includes the 
L1bertylink trait from 
Bayer CropSclence­
on time 

Ne tra t from 
Syngenta 

133. Report · abounded in rhe agriculmrnl tnide pre · rlrnt 

TC 1507 /Herculex I wa aYailable ta1ting in the 2003 growing ea on and 
'- .. '-

continuing on to the 200..J. and 2005 grnwing sea on . E.g., EXI 04 7 (No, ember 

2002 aiticle noting that "[ c ]om 0 rower now have the option of purcha in° ' Patent 

Owners Herculex I'l EXl0..J.8 (February 2003 noting that Patent Owner's 

"Herculex I. .. seed type is slated to be ava ilable in fann fields in 2003" ; EX1049, 
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Dr. Silverstone Testified a POSA Would Have Read These Publications

EX2003 (Silverstone Tr.), 39:6-40:10, 40:20-41:8.

POR, 8, 21-22.

Dr. Silverstone’s Testimony

Q.  Who would read this?

A. Who would read -- who would read this magazine?

Q.   Right.

A. So it would be read by people working in agriculture, for example, farmers, as well 
as researchers, perhaps, industry, people working for companies that support 
agriculture.

Q. Would a person of ordinary skill in the art, as you’ve defined it in your declaration, 
be somebody who would read that type of document?

A. As I defined a POSA, they would read this type of -- yes.
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2003 - European Patent App. No. 04751097.9 (EX1003)

POR, 7; Pet., 17, 49-50.  

Pet., 17.

EX1003, 541-542.

JA•KEMP 
BY ONLINE FILING 

The European Patent Office 
Bayerstrasse 34 
(entrance via Zollstrasse l) 
8033S Munich 
Germany 

16 October 2014 

Dear Str, 

Pioneer is a subsidiary of Du Pont and the invention arises as a collaboration between 
Pioneer/Du Pont and Dow. TC1507 (Herculex 1) maize of this invention was sold by 
both Pioneer/ Du Pont and Dow in 2003. The priority date of this Application is 2 May 
2003. 

European Patent Appllcatton No. 0◄7S 1 097. 9 
OOW AGROSCIENCES LLC et al. 
Our Rrf: 1196Jl◄•EP AXBIKKT/mqr 

I refer to the replacement S<Jmmons to Oral Proceeding dated 2S AUBust 2014 , 
appotntlnj Oral Proceedl!li> on 28 November 2014. Reference Is also made to the 
Examinln11 Division's Communication dated 14 AIJ!lust 2014, reportlnj my telephone 
dtscussion wtth the Examiner on 11 Au11ust and cerutn information found by the 
Examtnln11 Division rejardtn11 the commerctallsatton of TC1S07 maize of this 
invention. There wast~ a further Communication dated 21 Auaust, In rela llon to 
whtch I am arateful to the Examtn1n11 Division for reschedulin!I the Oral Proceedin11s 
orf11tnally appointed for 10 September 201 ◄. 

When the Examining Division has had the chance to consider these comments, please 
could the Primary Examiner telephone me to let me know the Division's lhou&hts as 
to whether or not Oral ProcttdmlS, are still n«MSary, and to outline any further 
information that may be required. 

Al the Examtntllj Dtvtston wtll appreciate, tt ts unlikely that we will be able lo 
address satisfactorily questions of fact at Oral Proceedin1s unless these are put to us 
tn writln11 beforehand. However, tn fact I believe that the Information that we have 
been able to 1ather so far will be sufficient that the Examining Division can cancel 
the Oral Proceedtn11s and allow the Application for grant. 

BACKGROUND 

On behalf of the Applicants, I am now in a posi tion to provide further comments on 
the factual and lejal situation surroundlnj the commerctallsatlon of products of thts 
invention tn the Untled States tn 2003. 

PATENT ATTORNEYS • TRADE MARK ATTORNEYS 
lONOON • OXFOAO • MUNICH 

I ◄ South Squ,ltt>, Gr.yslM. londonWClA SJJ 
T ..,.20YJn8600 F ..... 2072428932 
rNI lti'.l'ff'IP-Com www.jak.ffnp.com 

A ol°""pot_, .. _..._.,,_....,_,~ ◄ t.a. """"" ,t:,o,,.,~l,w 

EX1003 • Page 541 

In response PO acknov..rledged that TCl 507 1naize of tJiis invention is the 

maize known as Herculex I" and fmtber that TC1507 had been 'couunercialised 

for the fir t tin1e in 2003. EXl 003 542. P<) e1 e l hat 1 c l l l e en.111 le 
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For The Year Ended December 31, 2003 - Dow’s SEC Form 10-K (EX1040)

POR, 7-9, 24; Sur-reply, 16-17, 20; Pet., 50.

EX1040, 1, 30.

10-K I a212 9-1 11. I0-k.htm 10-K 
Q.111.d,J.Jnlu --Click hen: to rapidly navigate through tlii s document 

UNITED STATES 
ECURITIE ANO EX CHA GE COM-Ml ION 

Wuhlincton, O.C. l0S,49 

FORM 10-K 
Annu• I Report Pu rsuant to ee tion 13 or I S(d) or th r 

ecurltlr Exch• nge Act or 1934 

FOR T HE YEAR EN DED December 31 2003 

Cotntnd$10C1 file number J.3433 

THE DOW CHEM1CAL COMP NY 
(Euct n11ncor 1cgutnut as .tpcafk:d u11 u ha11c1) 

Ot"bMlrt Jl-,1185118 
(Stale Of othCf J WUdlCllOCI or 
WICorporl llOCI Ot org,aaun. lM>n) 

(I R.S. r:rn ploy , ldcntdicahon No.) 

1030 oowct:NTt:R. MI DI NO, MICIIIGAN ,t8674 
(Addrcs.sofpnnct~cx Ull\-COffi )(ZipCodc) 

R •1.ur,n1's I lcphoo nwnbcr. 1nch.Jdu1 • area rode; 9~J•tooo 

S«urhlft rtShlt rtd pursuan110 Strtk> n ll (b) of thtAct: 

Common Stoel.. pat value $2 .SO per share ommon S1od, rq;1Stcrcd ou the ' icw Yorl., Ouc 
S1od, l!xdw1g s 

AGRIClJLTURAL SCIENCES 

UNITED STATES 
SECURITIES AND EXCHANGE COMMISSION 

Washing ton , D.C. 2,0549 

FORMl0-K 

Annual Report Pu rsuant t o Section l3 or lS(d) of the 
Securities Exchange Act of 1934 

FOR THE YEAR EN.OED December 31 , 2003 

Commission file numl>e r 1-3433 

THE DO\V CHE:MICAL COMPANY 
(Exae l name of registranl a~ specified in it.s charter) 

D..-bcntw , 6.il$%, final 11111tw11y 2013 Dcbm turcs rcg.111trcd ou the •e~ Vat\. Slock I· I 

Indicate by dM: k ma, L ~he1hcr 1he 1-c~lrt11t (I) lw filed aU rtpoe1Jr-cqu11'Cd 10 be r.Jcd by C1MHt 13 or l5(d)of1hc S 
An ofl934 dur.aa 1hcprcttd1111; 12 momhJ (o r for such shorter pcnod 1tw lhc 1cgu1r111t w1 required 10 me such r-cpom 
bccnsubJ«t to such f1h ngreq u1r-cmcnu for U~ past 90dl)'1. Yes@ • □ 

Indicate by c:hccL mas L 1f da l~rc of dehnquo1t men pwsu.u11 IO hon 405 ofRegulauou S.K unot ronwncd her-a 11, 
cont.11ncd, IO th e be.a of UM: 1egi•r1111'a l.no~lcd&e, in J efimt1\ pt0AYOt 1nfonn1ll0n .a11ancnts inrosporatcd by r-cfen:u, 
llus Fonn 10.K or Ill)' 1ma1Wncnt IO Uu.t fonn 10.K. □ 

Indicate by d1Cc:k ,nasL ~hcthcr thertgntrant u an accclcnttd filcr(aadcfined .a Ruic 12b-1 of thcAC1). Y @ No □ 

Agricult11ral Sciences sales were a record $3.0 bi llion in 2003s compared witl1 $2 .7 billion in 2002 and $2.6 billion in 2001 . Pricess 
including the favorable impact of currency, improved 7 percent versus 2002 while volume grew 4 percent. Significant price improvement. 
were reported in Latin America, due to improved economic conditions, and in Europe, primari ly due to the favorable impact of currency. 
Several facto r contributed to the improvement in vokm1e. ew products, including florasulam herbicide, HERC LEX I insect protection, 
spinosad insect control products and gamma-cyhalothrin insecticide showed strong growth. 

Thcaggrcgatcmarl.ct valucofvotu1gt1ocl.hd dbynoa-affih1tcsatofJw1cl0,2003(basodupo11 th do.ungpnceors""' .... -----------------------------------------------------------------------------' 
sh.ll'C as quotedou tllC Ne~ Vo,L StocL I:,, hangc). 11 IJ'P1"tmltdy$28.1 btlbon. fo. purposes of thll c:ocnput.lllon, II. d auwncd th.at the 
bar t O(\OO II Q. ,HOd, held by 01f'CClart. om ud lhc 0o~ Emplo)CCI' Pot.0011 PlanTnutand th e Ricbr-c1nc11t P1vgn1n for hrnplO) t 

ofUn1011 C.bldc C0tpon&KH1 and 1u Puuapatrng Subsid1&ry C0tnp1111 ~ould be d med to be Jlock h Id b)' af1ih11e1. Non...nihoucd 
c:ocRnon t10CL oumand111g at June JO, lOOJ numbered 908,360,401 share . Total cominon atod oumar1d111g at fcbrulry IJ, 1004 
numbcrtd 9Jt,8S7 ,666. 

Doc umm l, lncnryonlcd ti\' Rl'ftrmtt 

EX1040 - Page 1 

!nan Exlubtt 1040 
lnan v. Cone,-a 
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February 2004 - U.S. Patent Application Publication No. 2004/0023801 (EX1038)

POR, 8, 24; Sur-reply, 20; Pet., 50.

EX1038, Cover Page, [0119].

l"l nited tales 
1121 Patent pplication Publication (101 l'ub. No.: 2004/0023801 Al 

A~rur c1 al. (4\) Puh. 0 111c: Feb. 51 2004 

(n) lrMlll(lf,,., Ja•«I var,C~tftcld, \IO (US~ 
►-me,,1 ►• ' ndt"- 1.-k,. ~, l.0181. MO 
(U~). t'rank C. Kohn, ~ I ,,..,., MO 
(U, ) 

Com:"t'•l..n,.: ,\d,Jf\:..,,; 
Charlfs F'- OU■l11p 
KN11a11 lluUdlnw 
1'hlrtl t loor 
I.\JO 1..-dy S1m1 
Celumblll. M: Ult l (US) 

(7.') A.~ Monsuntu lldeokii:J. I.J-<.:., 
Loua. MO(U~) 

(21) APP JQ;,11.,U.IJ 

(22) I 1kd pr. 1-'. lOOJ 

Rdawd ~. ppllr■ llo■ Dillll 

(60) l'rcw1i.eocul1pplic1t10C1 60~1.IMl,lll.:doaMay 
16. 2f()2 

Puhtkil1l11n t."b~lflnitlun 

(51) l n1 . t..1 .' - - AOI ~D.AOIN .. \,40 

(52) U.S. CL ~ 100, \11 \'6 

(51) AUSl IL\C'I' 
l hc )Wld 111d.or 1bc ,·p 11l 1n 1a,ooomi.: planll c,n he 
-.:rc-1,.~dN imJ'f'l'-cd 11 in.;.a1il>tl'•'bcR-1hc lc-, d fl1M«t 
111ra1.1uoa ll> lxknrr. 1h11 illd ... ~ hng -.C need lor die: - ol an 
IINl.'ti.:Mk fi.W llt\C\.1 ~...-.nuol pllrp;'IIO tty 11-UI .... " -.«d Cl( 
lhc: plan• •,di .a nronie<WIOOld romJW'lllnd The mcehod i~ 
U•o.ful f,--, 111.MMll""CCIK' rlta1"' l!ld li'lf plant-. ha\·~ I 
l<w,lan S,:.M IIMI C , r(lf I pl'001k.110ft nl I modtli«I 
IJ.Kill,o 1Mmltflt">NI <kb<.i.)t{l~- Jll'flkYI Amclhod of 
lfflf"f'{l'>'lll&l~ro.1lbof1plM11br,,: d1n1pn~1111t1hod 
ufmart.~1iecr~e1.~.1i,J1tinddii1h.&.,b..,auukdb) 
lbcrriclbudue•holk'l;t11Jcd, 

15 ,---------------------, 

10 t---------------------l 

·5 ~------------------' 

!nan Exlubu 1038 
lnan \'. Con ev.1 

(19) United States 
(12) Patent Application Publication 

Asrar et al. 
(10) Pub. No.: US 2004/0023801 Al 
(43) Pub. Date: Feb. 5, 2004 

[0119] The present invention also includes the treatment of 
seeds having Herculex® I transgenic e.vents ( available from 
Dow Agrosciences, Mycogen Seeds, and Pioneer Hi-Bred 
International). 
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2004 – “Detection of GM Maize by Multiplex PCR Method” Article (EX1056)

POR, 9-10, 12-13, 24-25; Sur-reply, 8, 14, 20, 22; Pet., 56.

EX1056, Abstract.

EX1056, 1150.

J /tll<,o/;,oL lllblttltnoi (2004). 1"(6). 1150,.1156 
JOURNAL 

MICROBIOLOGY 

B1oncHN0Locv 

Detection of Genetically Modified Maize by Multiplex P R Method 

HEO, 1 N,~EOK, JAE-HWAN KIM, • -HEf; PARK', GUN-JO WOO', t<D HAE-YEO 'G KIM• 

lnu,1111e nf L/e Sckncu aNI Ru11,urr.,, and {Npart~ttl of Food Sdmcr and Biot«IIIIOW,r. K)1mg /lee Unn'f'nit S11i.oo 
~49-101. Kom, 
'Dnuio,, <fFoodMterobwlo,y. Ko~n food,mdl)nuAd,,.lnls1m1HJl1, Semi/ /12,704 Kom, 

Roccivcd: O<tobc< 13. 2003 
Accepted: l'd!nwy 23. 200l 

""ruct The GMO (Gcncucally Mod,f"'1 Olg:i,IISOll) 

bbcling sy"'-.--m on rt&W ffUk.'•rum W been 1n Korea 'I.Ince Mart.it 
2001 , and ~~Hr modified ,trptisms (GMOs)..dem:ed 
foods since July 2001 . Thcttforc. "cdesiplC(I a mul11plc:c PCR 
method lo ~n 1hc' ,~tdity of lhc bbclina I) km and IO 
moruWJl.lbc ,..., of <U<lllauoo for - ··uc,lly modu>Cd rno,zc 
(GM Mllzt). FhT luw:s of G\1 Mabe (GA2I. Tel507. 
Mon810. NK603, and 81176) Vt'tf"C lJ1Cd. and t:pOl'tflC pmntt 
p.tiN wctt designed IO del«t each line. U u1a du 1ncthod. the 
diffCJOU hnes or GM Maize "m mon,&OrcJ fn>m raw prOduc:H 
and processed foods in Kenan marl..ct. Some ol the nwtt 
~~ food and raw maaenal~ ~ ~TI CO QJO&.,in mnn: 
&han one t'orc.1gn gene. Thi mc.lhod Wa5 found IO be cffccave 
fordc1c:c1ina five diffcn:nt GM Mli1.e m III wna.lc rc:acuon. 

Kf') "·ords: Gmcoailly mod1fted ma.1lc, ntull1rtc,. PCR 

\\'ottd ag.ncultwt: tw progrcs.sed 1ncxc e:ffk:tently Md 
productively to (ttd 1he world popula1ion One of the 
1gritultunl progresses I genetically mod1fted oq;an1~1, 
(GM ) GM have been developed b)' t,,occchnolOll)' 
and ch&rac:tcnzcd by insect l'C:.SlSU.ncc. hcrtMcidc IOknlncc. 
11-npnwt'd hypolOfticicy. aod nu&ruioniJ ,,we in crop. Recet•I>, 
vunous GMO lpl'Ctc, ha, c been c1rculak.--d on the rn:.d..ct. 
\\1th dlffcttnt c,'tt'IU appl'O\'ffl m d1fftttnt countnts. In Kett:i. 
1hr. .ufc1y bsu1.n'ltn1S of the d1ffc.rcn1 c,·cnl!i (GA2 I. 
TCl507. Mon8l0. NK603. and 81 176) ""'°"g genetic.Uy 
modified m.111..e (GM M:uzc) were n:«nlly appro,cd by 
KOl'C# Food nd On.lg Admmistnuion (Kl:UA). Also, 
some lino of (j\1 M:uze are )'d 10 be u1hori1.cd from 
KFOA. In rtspon~ 10 g.rov.mg t.'OnSUmc.- concc=m • lhc: 
GMO labclina ys1e:m h:i, been enforced in r.iw m1ucrial 
,1nce Marth 2001, and in OMO,dowcd food 1ncc July 

2001. The labthn& ,y tern 1~ based on lhc: detection o( 

in<i.C'rtc:d i.'C~ or protein cxprcs~ from msc.ncd i,,cne.,.. 
Thu . the ~ICCCSS or the l:tbclina <y,;:tcm i dq,cndcnl upon 
the cllic1ency wuh which GM-dcm·cd nwcrial can be 
detcclcd onscqucndy, 1hc dc,ck)pmcnt of III practical 
detcctton method I rtqu11\.~ to confinn the ,ahch1y or 
lahc.ling s:ys1em and 10 f'nOf1iKW 1hc wu of ircula1ion for 
GMO. 'The 11-.ethod or pol)'mcrasc chain reac1ion (l>C.R) 
th.ii dctc.ct.s ~pcdfic genes. and immunological mc:lhod th4t 
use specific protein . v.crc used fo.- mon1torin& GMO 
w0<1dw1dc (2. 19, 22. 231. The PCR method has been 
found 10 be more ~~it1vc th.-in the prolcin-b3'ied method 
for 1hc dct«uon of GMO in raw m:ucrial and processed 
f()(Xh (21). Abo, wnh 1he increasing number of GMCh 
lhat lltt bring dc\Clop:d for food ~IClllOM, the 001hty 
10 dc1ec1 ,:anous G.\105 w1lh high dtcecubtlity and low 
expc.nment:iJ tune and C<bl beco1no nn unportnnt rc.uure 
of wly deccction method! Muhiplcx PCR tw odoqu:ue 
-.cns1tivi1y 10 simuhancou1;ly dctcel ,~ GM~ in a 
sina:lc rcac,ion. v,.i1hou1 l~s of ,;;pcC1f~ty. The de~ion 
method for GM<k by us.in& "iina:lc or dupkx PCR. wn~ 
reported [10. 201. howc,-cr. lhc:dcl«UClll l11<lhod of ,,...hip!<> 
PCR for a G~10 was not )'tt dc\'t.k>ped in Kon:a 

TI1ercrorc. ,n the prew:nt tud). the 111uh1pla PCR Wtb 
designed 10 cff1c,cntly rno,u1or fo·e different luie.s of O~t 
M41.1.e ,n a Mnglc n:acuon. and ~•gncd pnnltt $Cl~ were 
validated by scqucncina of the PCR p<\Xlue1 

M AT£RL\LSAND METIIOOS 

Sampl" 
Gnim or ft,c reference"' of 0~1 Mauc (hcrb.cidc lolcnnt 
OA21 and NK603 from ~1ons.1nlo. imffl m;Lq;w Mon810 
from Monsanto, in~ and herb,c,dc resistant 1507 
from Myrogen. and 81176 rrom S)'nlema Seeds) were 
proVKlod by KFDA A a ntgatl\'C ronuot non-GM M :111.e 

lnari Exhibil 1056 
lnari v. Contva 

Received: October 13, 2003 
Accepted: February 23, 2004 

Abstract The GMO (Genetically Modified Organism) 
labeling system on raw materials has been in Korea since March 
200t and genetically ·modified organisms (GMOs)-derived 

,t t • ~ 

foods since July 2001. Therefore, we designed a 1nultiplex PCR 
method to ascertain the,.·validity of the labeling sy tern and to 

I 

mo~tot)he status of circulation for genetically modified maize 
(GM Maize). Five lines of GM Maize (GA21, TC1507, 
Mon810, NK603, and Btl 76) were used, and specific primer 
pairs were designed to detect each line.. Using this method, the 
different lines of GM Maize were monitored from raw products 
and processed foods in Korean market Some of the maize 
processed foods and ri 
than one foreign gene 
for detecting five diffe 

Samples 
Grains of five references of GM Maize (herbicide tolerant 
GA21 and NK603 frotn Monsanto, insect resistant Mon8 l 0 
frotn Monsanto, insect and herbicide resistant TC 1507 
from Mycogen, and Btl76 from Syngenta Seeds) were 
provided by KFDA. As a negative control, non-GM Maize 
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2004 – Indiana Crop Adviser Conference (EX1049)

30POR, 8-9; Sur-reply, 7, 18, 22; Pet., 50.

EX1049, 1, 8.

Proce·edings of lndia11a Crop Adviser Confere-r ce 2004 

EYL"iT CHARACTERISTICS PRODlXI REGISTRAI I t:.S. JA.PA! EU 
TRADE NAJ.lES A.PPRO\ • .-\L APPROVAL APPROVAL 

Btll C.om borer resistanae Syngenta YieldGard, Yes Yes Yes 
Glufosi.nate herbicide tolerance Lfuerfy Link 

Bt176 Cry]Ab com borer resis.taince Syngenta Knockout, Yes Yes Yes 
M yc.ogen N amreGuard 

TC 15O7 Com borer, black cutworm and Dow Agroscience Yes Yes 0 

armyv.0orm resis.tarnce 
Glufosi.nate herbicide toleranoe Pioneer Hii-Bred Herculex I 

Mon810 Cry]Ab com borer resis.taince DEKALB YieldGard Yes Yes Y,es 

Table 1. A list ofbiotech eed products avaiifa1ble for the 2004 plall!ting season_ Tilis list was taken from the • ational Com Growers Association Web 
site on biotechnology (http:/lleptoo_mM'Z_com/ncg.1 search _hybrids/know_ wbere_asp)_ The :list may not contain all com biotechnology products 
currently avaifa hie_ 
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For The Fiscal Year Ended December 31, 2004 - Dow’s SEC Form 10-K (EX1041)

EX1041, 1, 33.

POR, 7-9, 25; Sur-reply, 20; Pet., 50.

10-K I a2 1Sl9 171 10-k.htm 10-K 
~ - Che le here to rapidly i t: lhrouah this document 

NITED STATES 
SECURITIES AN D EXCIIANGE M~IISSI 

W •'1"on. D.C. 20549 

FORM 10- K 

A I Rcpon Pu mi to S«uon IJ « I S(d) of the 
So:w-c.1CJ Excha~ A ct or 1934 

FOR TIIE Fl AL YEAR E:'iDE D Dtttnib<r 3 1, 2004 

Dd,a•lft 
(S11tcoro6•J.-.dic1ia.o r 
n:orpor•IOD ororpaa&ioa) 

Comma ion file number 1-3433 

TREDO\ HEMI ALCOMP Y 
( I.-. ae.mto r ..,.._.,.upc1hd•llt.cbiutrr) 

ll IJ 
(I It lfflployn' ldne i c•UI ' ) 

JIJIOO""' !li.Trul,MID SU, MI II IC,\..' '14 
(AdhM ofpru:icfl'I CKCQ&l\'I olicn) (7.i:pCodr) 

~.amt .r Ut.111 n c.lrril•c 
••·lllldln"tiillrn4 

C~k'ICN"~ fie 
?<,,twY<:d: , 011, w P..::1nc 
s r ......., 

Dr.kdW'Cllftllllrcdcallrrit 
?\twYort~ fadl.e. 

«:.&lfb)'dwct mut:w--..6c-c11 ... ( l ) bu lltd&IN"~NqaTdtobt tdby . •call« U(d)or•cSrcwau Lx; 
193' d:na1tbr ptterdi• 12 mo::abl (« roriu::Jri,bontt ptne>d6a 6crcp.-... .-uttcpn:d., ri1r aidl rcpor9) and (2) bub­
• •1 mprn«- ror6rpa1to•)'I Yc.t • [ J 

h dicub)' ll'IUtta r dil bl;r.rw:o fdtli~ratn~tto llffll40So r lnoaSX•aoc«llhntdlwft• • .and--.lflOt 
tiitbnl:olt!lit"11&r-"'Obio~t. •4cflfllCl'l'rpt'O,cyOit1l'lfOl'l'U01,t.111__.•00•0t..-4byttfmai:-.-•P&11 lll oftllrl.Fon 
.-nndnnatotail form 10 X. 

The ag"Tptr mdr1\'Ulc-ohac .. •cit lwlrd by• ..rn.-. uor J- J0, 20<M(buc,d ~ tiitc.b-1pn0tof'S40.70ptt 
9J!Xaloa6C" XcwYo* C~ ). •·.u•prm:nnwly 1 It■..- F«pwp:ucsoftmlcom1ic&1uon , il ■ .uuncd1b.111bu 

110di hrldby Duc10,s,om,na,&1w 1>ow br"by__. ,,...,ia. rrat.Md ._ Rnutflln&Pqam r« l .mpbynur u u,:in 

AGRICULTURAL CIE CES 

UNITED STATES 
SECURITIES AND EXCHANGE COMMISSION 

Washington, D.C. 20549 

FORM 10-K 

Annual Report Pursuant to Section 13 or 15( d) of the 
Securities Exchange Act of 1934 

FOR THE FISCAL YEAR ENDED December 31, 2004 

Commission file number 1-3433 

THE DOW CHEMICAL COMPANY 
(Exact name ofrcgistrant as specified in its charter) 

Sal for Agricultural Science were a record 3.4 billion in 2004 compared with 3.0 billion in 2003 and 2.7 billion in 2002. Volume grew 9 percent 
er u 2003 while price improved by 3 percent primarily due to the fa orable impact of currency in Europe. Fa orable farm commodity prices 

re ulted in increa ed demand for crop protection chemical both for increa ed acreage planted and for impro ed yield on exi ting acreage. Sale for 
newer product including flora ulam herbicide, IfER LEX I in ect protection trait and gamma cyhalothrin in ecticide continued to grow. Growth 
in the in ecticide portfolio was led by pino ad in eel control product particularly in India and chlorpyrifo old into We t Africa 

::::;:-_r;'!!:_-diuyCcn;,,mcs-1dbc-CK<Cmcdtobc11DC kddby .1.f&lwa ..aflilllxdcammoa1 o•wd•---------------------------------------------------------------------

M Iil Pftd.yStn:mC111tforlhcA-.JMrn•of toc\tw,,1~10bc-hrlrd•Mayl2,2005 

EX101 1 - P,go 1 

wnExlubu 10-I I 
Wit'\·. Corm.·~ 
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Evidence Confirms TC1507 Availability in the 2003 Growing Season (EX2004)

POR, 7-8; Sur-reply, 16, 18. EX2004, 1.

***

Mycogen Seeds hybrids with Herculex I earn high marks with corn growers 

I ndianapol is, Indiana 
April 6, 2004 

A recent survey revealed 93 percent of the fa rmers swveyed, who planted hybrids containing Hercullex I Insect Protection last 
year, say the technology met or exceeded their expectations. This past year, Myoogen Seeds offered growers 11 hybr1ids with 
Herculex"., I Insect Protection .. 

Growers were pleased wirth the overall pe1formance of Herculex I, dUng protection against European corn borer, black 
cutworm and western bean cutworm as a positive attribute. 

"G owers told us that they chose hybnids protected by Herculex I because of its spectrum of insect protection and their desire 
for higher yields," says David IBorgmeie1~ Marketing Specianst at Mycogen Seeds. "This resea ch shows they believe they made 
the right decision." 

Dow AgroSciences conducted the smvey interviewing producers in key corn-producing states who tried Hercullex1M I on their 
farms during 2003, its first season of commercial availability. 

"Hercul!ex I is offered in our top corn hybrids, and fewer potential feeding pests elp ensure those hybrids each their fulll 
genetic potenti!a. Growers don't have to sacrm:ce quality or yield for bui lt-·n protection against key com pests," says Ben 
Kaehller, National Sales Manager with Mycogen Seeds. 

Herculex I hybri ds are to erant to over-the-top applicatio of Liberty® herbicide. "With resistance concems increasing, more 
farmers are placing greater importance on managiing their herbicide options," says Borgmeler. 
Most growers surveyed said they definiteliy plan to use Hercullex I again during the 2004 grnwing season. "Broad-spectrum 
insect protection and the proof of performance they saw in their own fields were the main reasons cited by gimwers who are 
planningi to plant Hercu ex I again this season," says Borgirneier 
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Petitioner Admits That TC1507 Corn Was Available 
in Commodity Channels in 2003

33

Pet., 52.

Pet., 52; POR, 9-10; Sur-reply 7-9, 11-14. 

The Board need not even address this issue, hovvever, a con1 harvested 

f.rotn TC1507 plants continued to express the TC1507 event and ·was indisputably 

conunercially available following the 2003 2004, and 2005 grov..ring seasons. 

Silverstone, 134-134. Such con1 vvas sold as a con1111odity- without any 

contractual restrictions: 
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Dr. Silverstone Admits That TC1507 Corn Was Available 
in Commodity Channels in 2003

EX2003 (Silverstone Tr.), 59:9-14.

EX1007 (Silverstone Decl.), ¶ 143.

POR, 7-10, 27-28, 41-43; Sur-reply, 8, 11-16. 

Dr. Silverstone’s Testimony

Dr. Silverstone’s Testimony

143. By way of example, a POSA seeking access to TC1507 (as disclosed 

in Barbour) could have obtained conunercially available bulk com following the 

2003 , 2004, or 2005 growing seasons and then planted the kernels in test rows 

using glufosinate as a selection agent-much like Barbour itself discloses in 

connection with the identification of the TC1507 event itself EX1009, iJ85. To 

the extent that com plants grew from the kernels despite the presence of the 

herbicide, it would have indicated the presence of the PAT gene inco1porated into 

TCl 507 along with several other transgenic com products commercially available 

at the time. A POSA could have then harvested ears from the com plants and used 

cmmnercially available test methods to detennine whether the com harvested from 

paxticular ears reflected the TC1507 event or some other transgenic event. 

Q. And at the time when you filed, signed your 
declaration, in fact, you -- your opinion is 
that you could have obtained commercially 
available bulk corn following the 2003, 2004, 
2005 growing seasons, correct? 

A. That is correct. 



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Dr. Silverstone Admits That TC1507 Corn Was Available 
in Commodity Channels in 2003

35

EX2003 (Silverstone Tr.), 51:16-21, 52:13-21.

POR, 7-10, 27-28, 36, 41-43; Sur-Reply, 8, 11-16.

Dr. Silverstone’s Testimony

Q. And as we discussed earlier, that the end of the growing season in 2003, sometime in 
the fall, some of that crop would have been expected to be sold immediately, correct? 

A. Yes. Some of that crop would have gone into the commodity system. 

*** 
Q. Sometime in late 2003, grain in the commodity system that possessed TC1507 would 

have been accessible without restrictions for use, correct? 

A. That is correct. There would be grain -- there would be TC1507 grain in the commodity 
system that would not have restrictions on use. 

Q. In 2003? 

A. In 2000 -- late 2003. 
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Evidence Confirmed Availability by April 2004 Before Institution

ID (dissent), 2-3; see also POR, 17; Sur-reply, 1.

“Although the Petition does not provide a precise date within 2003 that TC1507 
became publicly available, the Petition implies that it was by autumn of 2003 
and certainly before the end of 2003.”

***

“[Patent Owner’s] Preliminary Response identifies multiple admissions by 
Petitioner and its declarant that TC1507 was known and readily publicly 
available in 2003, and thus, prior to April 2004.”

ID (dissent), 2-3.
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Public Accessibility for the Purposes of §112 Does Not Mean 
Unrestricted Use

37
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“The suggestion that a requesting party agree to 
comply with 35 U.S.C. 271 as a condition 

precedent to obtaining a sample of deposited 
biological material is interpreted as an agreement 

not to infringe a corresponding valid patent, 
something which a requesting party is already 

bound not to do under law.”

38

History of Rulemaking for Biological Deposits

Sur-reply, 2-3, 7, 10.

54 Fed. Reg. 34864, 34873 (Aug. 22, 1989) (Final Rule).

Tuesday 
August 22, 1989 

Part Ill 

Department of 
Commerce 
Patent and Trademark Offk:9 

37 CFR Part 1 
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History of Rule §1.802(b) 

POR, 15-17, 21; Sur-reply, 2-3, 5-6.

52 Fed. Reg. 34080, 34084 
(Sept. 9, 1987) 

(Advance Notice of Proposed Rules)

53 Fed. Reg. 39420, 39429 
(Oct. 6, 1988) 

(Proposed Rules)

54 Fed. Reg. 34864, 34880 
(Aug. 22, 1989) 

(Final Rule)

§ 1.201(b) 

"Biological material will be 
considered to be known and 

readily available ... if samples of 
the biological material are 

known and accessible without 
restriction to those who desire 

to obtain and test the biological 
material." 

§ 1.201(b) 

"Biological material need not be deposited 
if it is known and readily available to the 

public or can be made or isolated without 
undue experimentation from known and 
readily available material. Samples will be 

considered to be readily available even 
though some requirement of law or 

regulation of the United States or of the 
country in which the depository institution 

is located permits access to the material 
only under conditions imposed for safety, 

public health or similar reasons." 

§ 1.802(b) 

"Biological material need not be deposited 
unless access to such material is necessary 

for the satisfaction of the statutory 
requirements for patentability under 35 

U.S.C. 112. If a deposit is necessary, it shall 
be acceptable if made in accordance with 
these regulations. Biological material need 
not be deposited, inter alia, if it is known 

and readily available to the public or can be 
made or isolated without undue 

experimentation .... " 
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Utility Patents Have No Exemptions for Research or Saving Seed

Sur-reply, 3-4.

“Utility patent holders receive greater rights of exclusion than holders of a 
PVP certificate. Most notably, there are no exemptions for research or 
saving seed under a utility patent.”

J.E.M. Ag Supply, Inc. v. Pioneer Hi-Bred International, Inc., 534 U.S. 124, 143 (2001).

40
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Restrictions on Use Fall Within Scope of Patent’s Exclusionary Grant

“The restrictions in the Technology Agreement are within the scope of the 
patent grant . . .”

Monsanto Co. v. McFarling, 302 F.3d 1291, 1297-99 (Fed. Cir. 2002).

“In this case, the single use restriction does fall within the patent grant.”

Monsanto Co. v. Scruggs, 249 F. Supp. 2d 746, 757 (N.D. Miss. 2001).

Accord Pioneer Hi-Bred Int’l v. Ottawa Plant Food, Inc., 283 F. Supp. 2d 1018, 1024-25 (N.D. Iowa 2003).

POR, 30-33; Sur-reply, 6-7, 9.
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Patent Owner’s TUA Does Not Undercut the Ready Availability of TC1507 Corn Seed

42POR, 33; Sur-reply, 10.

EX2003 (Silverstone Tr.), 66:7-24.

Dr. Silverstone’s Testimony

Q. Okay. What in your mind does the term "readily available" mean? 

A. To me, readily available to the public means that I, as a private person, could go order 
something or acquire something without much work. 

Q. Could a member of the public purchase seeds from a company like Corteva? 

A. My understanding-- once again, I haven't worked for Corteva or its parent company. 
But my understanding is that to purchase seeds of Event TC1507, you have to sign a 
technology use agreement. 

Q. And in your mind, how does that affect whether something is readily available or not? 

A. It means there are restrictions on the use of the material. 

Q. So you could get the material, right? 

A. Yes. 
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Inari Accessed TC1507 Corn Seed

43

EX2003 (Silverstone Tr.), 89:11-20. 

EX1073, 105 (¶ 64).

Dr. Silverstone’s Testimony

EX1073, 104 (¶ 62).

POR, 1, 10, 42, 44; Sur-reply, 1, 8, 10-12, 15, 19, 22.

Q. Are you aware of whether lnari has been 
able to access corn seeds containing 
TC1507? 

A. I know that the lawsuit is over lnari's 
access to corn seeds that contain TC1507, 
but I don't know any of the details of the 
lawsuit. 

Q. Okay. Putting the lawsuit aside, do you 
know whether lnari has been able to 
access corn seeds with TC1507? 

A. It is my understanding that lnari has 
accessed corn seed with TC1507. 

62. In 2020, Inmi lawfully pmchased publicly available com cobs of undisclosed 

provenance, which after analysis were found to include the TCl 507 event. lnari was neither asked 

nor required to sign, and did not sign, any contract pmp01iing to re trict the use Inari could make 

of the purchased con1 cobs. The patents covering the TC1507 event, including the '378 Patent 

64. In a series of communications with C01teva, including videoconferences and 

c01Tespondence, betv. een September 2021 and December 2022 hiari explained to Corteva that 

(i) Inmi had obtained seeds containing the DP4114 event from ATCC; (ii) Inmi had obtained 

publicly available commodity grain not subject to any contractual restrictions containing the 

TC1507 event 1 In 1 e e 
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MTA Identifies Potential IP Rights

POR, 33-34; Sur-reply, 2-5.

“Purchaser shall have the sole responsibility for 
obtaining any intellectual property licenses 

necessitated by its possession and use of the 
Biological Materials.”

EX2007, 2 (emphasis added).

EX2007, 1.

~ RIAL TRANSFER AGREEMENT ("MTA") 
Epdl!ted:Nowimbet-1s.20,, 

JMPOR.TANTI PLEASE RfAD CAWULLY lffORII! suaMJTit=no=-.... = o"'R~o~, ~ ... ~T~H~lS=11~.~ c"'o~.~T~ltACT=~. ---a.lU..:""--' 

,,...,...,..,rn.,,.,.,,og,-.,-1("MTA1•- u..JoarLAmJ<:u\JuCI! ~V/&A • For l'ld;;r -
~ hilV.ng IS pmdpai OIKI ol ~ It Jodu.llde,~~~2 ~~,l,(Y ('\ ~ arid ltlc 
AmerunT't'l)CCu'ttn Collcau,.,,e .sulctctCdwnb.1 not•tcr-c:ro--tc:orpo~t,on, ,...,ng IS prtnc.i)II p{atedtumeu1t 10801 ll"llwnl'( 
lbl.t..,.rd, M,n1u:.1, VA 201 10-2209 rATCC'). P~ t11u'lt hlweM appr'O't'Cd, a,rcnt ATO:: ICCOJl'ltto pt;K:can order. T~s HTA 
h. offocL as of U a., dMt cl cc«u by lh4i p•.rt,ef M1d po-rts the putehtse and UM d •• Blologkn Mntcr,e!s LWK1er t terms 
and c:ord:ions set forth bcbw 

TERMS AND CONDITIONS 
Definitions 
.. ATCX ~tcna1• nsa,y m.C11- ~,ed from ATCCby P\I~_. asdaoibed en #\ATCCS.lff Onfer 
"'ATCC le.Ord r"ccnscnorocrs.rbmtto::lforATCC ltnafolmandl'1M'rn.at.Md«efrn.MdbofATCC(romllmltotffie. 
.. Biok,gic.l Materiel(•t ir.ft"!!M l"'f AlCC t-'«et'W, ony Prooo'IY, ony twnccificd Dctt,,,awcs and ant ot U'IC f'Ol'OQO!ng materials 

COn~Ol'ln<:crpo'ille:tln~ 
.. CAR'" mc:ons ATa:'J aaomc:r Aa:ecimncc d Ac;s?OMbl t'( rcr Pot.al tv 1Jh~ Pillhogtnk: 8:o~ ..... tmhl• Form 
"C:0.nrne-ct.l u.e•mttin,tl'leS!IJe. lccnsc. lcAX. c,cpcrt. ttans.'ercr01nc,-dancutll:>n0ftt'IC81obQIQI Matanas 10 a parson c:reruy 

not J)ilty to th.I§ MTA. for finnndal OM"I er othef a)ll'W'l~d!II purpo!lt.S ltltdlot the u,c d the OiD'ogiall MD:cr\d ' (I) to prc,v:dQ a 
$CMCO to I PCISCl'I or ~-y not Pir1Y to thli' MTA kw" r.,#\C,.J 9illn; (b) to produce or ~tq prodlJCtl tar ~ral - or 
~ ttru,c II\ ttte me,v.amue r:I m,eua:s u tctv Intended ror gcr-~ Jt, « (c) In coinect.on with pro(',c.en:y tettJrg 
~ e(s). hddng b.,t no:I I rded to, prontng th ,cNk;c of dcsertniring 'abotiJtof'Y PGt'fOm'la!'CO t1"t' mc:w d a> lrd 
Oiii\iallr g ca llntlof1' or WltS en U. U11M er M'Tll\ar bms o ten• In~ with p1tdeumWltd co,d.tlOM. 

"cona-lbutor(•Y means am oroariQUonC,). 1.i '00 1,rJ/ol' ln::IYldUll(,) pro-kllng ledinobw .r,d/or plltitnt rig re•tfd :o the 
ATCC Mi!ter 1, or ono 1'111 mntcr1 to ATCC for~ 

"CRO" rnN1- <1 lhrd~ ently p11bmlng retlMl'dl undet' eo,trart b Purd!~ 
• tndust,y Spon.llOrld Acaidemk R.•nrch" mH1- ,....c;h a;po,-,c.d by • r~t 019enl1atkir'I Clltried o.t • b non-profit 

oroan:r:at.on etwl bV the r,on.p'Cftt orgarmtt:>n's cmpofOOC. 
"l'rlYe'Jtlg.tor" mtiansthe lndftldullt prirqMII sdfflt:el or ,crara,cr, Wh0 l,rcfcrO"ICOO ~ Iha appk:ab:o ATCCSl~es Otdef, emctb'fild 

er n:~ nal by PurchaHr end u lheBlolog al f,',a t@nll.(s) Md ftw \loh0rn the ATO: Macrriel wnootaf'IOO bV PUKNSG", 
ilSWCI ~nicornc, i"ld,v~ aza~tsror~Pl ct ATCC f'~ta'W as pb/edor reulned by ~rd rd~ onlhe 
nppl.abe: ATO:: Soles Oroer Few tte: lWO.tiH'(:C ot ~ Irwc~or spacl".CIIY does f'IOT ~ .,.,, ~ blobJICII 
m.'-1.IJ cxn faofty er ,._posto,y er •"'I irdNN1JIII ~ or r!;ta ncd thereby (in ,1 aipaoty lnekdnG the i.ce d Che BtcloQIQI 
f\Qt."Of1,11). ATCC .,......_. ma, not be 15ftrffd anv n- .~set tkq ffli!ltf!NII an t llty or r-epo5ltDfy °' env .sueh 
lndl\kSuaL 

"'Nodlftmtlon(a)'" mr: :1 eny ~ lttfft contain, IM/or ~ a ,~,-MQnt or ,~I pcrUon ct A.TO: H.ilet\11, Its 
AoOtflV or lJMlodlr.ed DellwilJl.8. fl\, illlQI)' d ncr.llmlJno n:~. ~abOnS nclude "rc:c.f"'etcnnl thrll MS been ~d 
~ th ,I ttpan:or QCf'lt, lnduced pku~ am cats.., <ht'M ll8n ul lhat \!Wlft fd Prom ATCC ...-~,erw 

"'Progeny" mean, en un~tlld ctuce:na1m. rn:im AlCC Hatetna . sucn as >Arus rrom "4rus, W rrom OIi. a o,91'ffm r; orglrilm. 
"'Purctt .. ,(,)"' ,r._,.OM!:a la! pln.'htn.hgend1~MQ"TCC " ter• tpWSW1nt:toehcATCCSdc:SOrderrdthtSMTA. 
"Transf••"' ans ., arnpo,,w c..- c.ortJ1aOr uw 1, • prirq,.at ~test v reseef'd'lef el &no:ner ~eritr.lton or lll f\Jtcf'em"s 

a ganiz:lbO'\. Fo'" mo lloO..cDltl or doubt. Trat51'rH s:ged'lealt,t dCM' ~ WKlude 1rr,1 m~O-vMr biobgbl t~ e i It.fl 
rtpm.1.ortesto11llowforU,catetonenaprovi,onOf=tand~Uedrefercne1::mm:, dO'hed1t &dogbl ~ • 

'TrN!Mnwkl" ,m~JtJ'ldeMme, lntdl!m-11.•rd ~a M11krigha. whdhefreo·Jtt:f'Cdor not. nowowrtedorhcrtaftl:rOCQU ,od, 
andV'ICI .-rtn;oodlilo/lhl bWnniotA'TCCO)l"ll8Cted,,,,.lh a1d wmldud byilJCnmark5, lnd.dng, ~ tdJoo, ATo::e, 
ATCt <..autocl M~ and AlCC UOlfUd Dc:f1'.~. 

'"Unmodified o.riv•tive.( r ll'ICMI ~ 0"'9:0:, ~ P\lrctescr ~ ~c iln 1.nm::Kiflcd ftJnCUCln;il subunk or product 
ec.prtiitd by ATC'C ~..ttlNI By .-.yd nor.-mtt~ l!xsnp Um-o<tf,ect Oert-.•oWYeS inch.de: purified Of n,am~ sib'JCU rl 
CtlGATCC ~tof9I, orcun~rtlHCI t>v OtWRIIA. AIPt)1tdbyATCCor onodonll .,t tc'Cl'd:ed bra hybr\do'T'l!I cdtlne. 

5<:ope of Use 
ATCX: M.terl•I end Proe,eny: ATCC Mete~ on:9 Prooeny mOY QNy be NICd bv lvc:hOSO"I tnv~ tor mGIKh ~ and 
<Uy~ lno..aigl.to"~ bonilrHy 

Hodlflutton, and UnmodlffN O.ri1H1t""-: P\ltchetet"I l~,itnt rnav make, use a.l'WJ tmns'tr ~, and t.n-noclfleO 
~ cnlY cft>lowl: 

P,igelof' 

Cortern Exhibit 200 . Page I of -t 
lnari Y. CorteYa - IPR202-t-0 I0 l-t 

MATERIAL TRANSFER AGREEMENT ("MTA") 
Last updated: November 15, 2011 

IMPORTANT! PLEASE READ CAREFULLY BEFORE SUBMITTING AN ORDER. THIS IS A CONTRACT. 

This Material Transfer Agreement ("MTA") is between the!nari Agriculture N.V,/S A , a For Pl«:f\,r- type 
organization, having its principal place of business at lndustriepark 7 A, 9052 , fV,/ friu f'\... ("Purchaser") and the 
American Type Culture Collection, a District of Columbia not-for-profit corporation, having its principal place of business at 10801 University 
Boulevard, Manassas, VA 20110-2209 ("ATCC"). Purchaser must have an approved, current ATCC account to place an order. This MTA 
is effective as of the last date of execution by the parties and governs the purchase and use of all Biological Materials under the terms 
and conditions set forth below. 

TERMS AND CONDITIONS 
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Dr. Silverstone Did Not Consider MTA Restrictions

45POR, 34.

EX2003 (Silverstone Tr.), 71:19-23, 72:12-17.

Dr. Silverstone’s Testimony

Q. Did you consider any agreement from, for example, the ATCC regarding the use of 
biological samples that one obtains from a depository?

A. I did not take into account any restrictions on samples that ATC[C] provides.

***
Q. . . . Have you ever looked at any agreement from ATCC that identify any restrictions on 

biological materials?

A. No, I’ve not looked at any agreements from ATCC.
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Petitioner’s Delaware Lawsuit is Not Inconsistent 
with the “Known and Readily Available” Standard

POR, 31, 34-35.

“[T]he rules [37 C.F.R. § 1.808] do not require that Corteva give the world a blanket license 
to its invention just because it deposited the seeds.  The public is entitled to availability of 
the deposits — not to exploit them in any way.  A restriction on commercial use is entirely 
consistent with the Patent Office’s rules.”

Corteva Agriscience LLC v. Inari Agric., Inc., 743 F. Supp. 3d 603, 619 (D. Del. 2024) (emphasis added).

46
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TC1507 Corn and Corn Seed Was “Known and Readily Available” 
to the Public Before the Issuance of the ’378 Patent

47
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Board Agreed TC1507 Corn Was “Known and Readily Available” by Issuance

ID, 23; ID (dissent), 2-3; see also POR, 10, 19; Sur-Reply, 20.

“Because it is undisputed that corn harvested from TC1507 plants was 
‘known and readily available to the public’ by 2010, we see no error on 
this record with the examiner’s assessment of the enablement issue that 
was previously considered during prosecution.’”

ID, 23 (emphasis added).
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February 2005 – Validation Report from European Commission (EX1054)

POR, 10, 13, 26; Sur-reply, 20; Pet., 56.

EX1054, 1/11, 2/11, 5/11.

-

EUROPEAN COMMISSION 
Cm:ECTORATEGeERAL...RC C 
JOl'fT RESEAROt CENna: 
wsmvrE R'JR I-EM. TH NDCONSU.ER PROTECT10N 
OOMMlHTY REFERENCE LABORATORY FOR GM FOOO NO FEED 

Event-specific method for the quantitation of 
maize line TC1507 using real-time PCR 

Validation Report 

Biotechnology & GMOs Unit 
I nstitute for Health and Consumer Protection 

DG Joint Research Centre 

15 February 2005 

Execut ive Summary 

L 

The JRC .. Con-mnty Reference Laboram,y (CRL) f« the GM Food and F-i (see ReoulMm 
EC 1829/2003), in colaboration w,11, the European Network ci GMO Labo,-atories (ENGi.), has 
caniedouta-"1,dyo,....,,.theperlormancecia_.....,..__. 

rnechod o, detect and quantify the TC! S07 --.....,.. in maize flour (Ibo kro¥,,, 1$ 

HeroJlex'" I, ~ odel1cffier DAS-01507·1~ The coloboraove bill - conduc1led accardong 
to w.mabonally accei,<ed guklelo,es. 

- Hi-Bred llumational pro.lded the ~ ,._.,. and samples (-'< 
DNA extracted from the 0% and 100% ....-. TCS07 maa,), v.t.e<eas the JRC ~ the 
valida- samples (_,,_ samples and blond samples at...,,._, GM percenti,ge). The 
billinYolvodfouwn _from..,, EuropeanQulbiesandSwll2or1and. 

The results ci the - bill fuly met ENGl.'s perlormance reqw-......, and the 
ooerdlc: undentandr,o about satdacto,y rnechod perlormance. Thoref«e, the JRC as 
O>mrTuity Reference uboratay consldets the rnechod valdated as fit f« the purJ>OOe ci 
~c~ 

The "9Jlts ci the - S'1Jdy ..., pii,ldy avalable under • The 
rnechod wtll also be l>Jbmotn!d to CEN, the European Slanda,do,;adon body, to be conside<ed., 
--rd. 

Biotechnology & GMOs Unit 
Institute for Health and Consumer Protection 

DG Joint Research Centre 

15 February 2005 

Document A1mroval 

Name / Fund ion Date Signature 

Marco Mazzara 16/02/2005 Signed Sedor Head 

Stephane Cordeil 
16/02/2005 Signed Quality Manager 

Guy Van den Eede 
16/02/2005 Signed B&GMOs Unit Head 

3,. Mate,rials 
For the va iidati,on of the quantitative event-specific method, DNA was extracted by the 

applicant from non-GM maize kernels (Pioneer Br,aind Nlumber X1083A NIUll) and from 100%, 

TC1507 hybrid kernels (Pioneer Brand Nlumber 38P04-DAS-01507-1). 

Samples c,ontaiiniing mixtures of 0% ,and 100°Jo TC1507 mai~e g1enomic DNA at different GMO 

aonaentrati,ons were prepa1red by the JRC. 
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2005 - PCT Application No. PCT/EP2005/006688 (EX1039)

POR, 8-9, 25; Sur-reply, 20; Pet., 50.

EX1039, Cover Page, 119:1-11.

WO 200~/123722 PCT/E P200~00668M 

- 1 -

HETEROCYCLl:C CARBOXAMl:08S WJ:TK MICROBIOCIDAL ACTrVJ:TY 

The present inven1ion n::Jntes to novel cnrboxomidc derivo1ivcs as active ingredients 

which have microbiocida.l ac1·ivity, in part icular fungicidal nclivity. The invention also re loles 

to preparation of these active ing:rediems, 10 novel hc1crocyclic derivatives used as 

5 iotermediates in the prepnrnlion of these act.ive ingredients, 10 preparation of these novel 

intermediates, to ogrochemical compositions which comprise nt feas t one of the novel nc1ivc 

ingredients, to prcparalion of these composi1 ions nnd to use of the :lCtive ingredients or 

composit ions in agriculture or horticulture for contro11ing or preventing infestution of plants 

by ph)'1oputhogenic mic:roorgunJsms, preferably fungi . 

10 

15 

Fungicidally active carboxnmidc derivatives arc disclosed for example in 

JP200l 302605. 

The present invention provides a compound of formula 0): 

Ro 

R~ R• 

)°-~~R• 
He1 R' He12 

(I) 

where He1 1 and Het= are each, independently, a> or 6-membercd hcterocyclic ring containing 

one to three hcteroa1oms, each indcpcndcnlly selected from oxygen, nitrogen and sulphuri 

Hc11 being substituted by one, two or lhree groups R11 and Het1 being substituted by R6 and 

being optional1y substituted by one, two or three groups R12 i R ' is hydrogen. formyl , 

20 CO-C,_. alkyl, COO-C, 4 alkyl, C,-, alkoxy(C,_.)alkylene, CO-C1-, alkylenoxy( ,_.)alkyl, 

propargyl or nJlcnyl; R2, R3, R• ~ind R' MC each, independently, hydrogen, haJogen, methyl or 

CF,; R6 is (Z).,C,,C(Y 1), (Z)ffiC(Y1),,.C(Y2)(Y') or lri (C,_.)alkylsi lyl; each R'' or each Ry2 is, 

independently, halogen, C1•3 olkyl, C 1•3 haloalkyl, C 1•3 nlkox.y(C1.3)alkylcne or cyeno: Xis O 

or S: Y' , Y2 and Y' are each, independently, hydrogen, halogen, c,_. alkyl (op1ionally 

25 substituted by one or more substi tuents each independently selected from halogen, hydroxy, 

C 1 ... alkoxy, C1 ... haloalkoxy, C1 4 alkylthio, C1◄ haloalk.ylthio, c, ... alkylamino, 

inM Exlubn I 039 
lnl\n v. Cont-, • ., 

5 

10 

WO 2005/123722 PCT /EP2005/006688 

- 1 -

HETEROCYCLIC CARBOXAMIDES WITH MICROBIOCIDAL ACTIVITY 

The term "useful p]ants" is to be understood as including als·o useful plants that have 

b~en rendered tolerant to herbicid s J"ke b:romoxy:niJ orc1asses of herbicides (such as. for 

example, HPPD inmb·tors, ALS inhibitors, fore runp]e piimisulfuron, prosu]foron and 

trifloxysuJfuron. EPSPS (5..,enol-pyrovyl-:shikimate-3-phosphat' syntha e) inhjbi tors, GS 

(glutamine synthetase) inhibitors) as a r-esuJt of conventional methods of breeding or geuetic 

engineering. An example of a crop d'lat has be.en nde ed tolerant to imidazoJinones , .g, 

imazamo , oy con v --n ional methods -of breeding (mutagene ·:s) is ClerufieJd@, summer rape 

( anola). Exam e les of crops that have be 11 rendered tolerant to herbidde or class s o 

herbicides by geneti -engineering methods in ]ude g]yphosa'te- and g]urfosinate--resistant maize 

varieties commercia[]y avaiJabfo under th trade names RoundnpReady®, He.rcule I® and 

Liberty Link®'. 
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Summer 2005 – Farm Journal Article (EX1050)

POR, 8-9, 25-26; Sur-reply, 19-20; Pet., 51.

EX1050, 19. 

EX1050, 19. 

-r -
t 
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For The Fiscal Year Ended 2005 - Dow’s SEC Form 10-K (EX1042)

POR, 7-9, 26; Sur-reply, 20; Pet., 50.

EX1042, 1, 43.

10-K I "2 167SS01.I0-k.l1m 10-K 
~ •· Chck hrn: to rapidly nav1ga1c through th, doc1Jncn1 

UNITED ST AniS 
hCURITIESAND E.XCHANGECO~1~11 ION 

W•hl~IWI. D.C. 20S"9 

FORM 10-K 

A . ' UAL REPORT RS UA:S,- TO EC11ON 13 OR I S(d) OF ·n-m 
SEC RITI ES E.XCHA 'GE ACT OF I 934 

For the fiscn l year ended DECEMB ER 3 1, 2005 

Comnu ion file number: 1.3433 

THE DOW CIIEMICALCOMPA Y 
(F-1tact n.1mcofrr1utr:mt aispcc16c:d in I ctuncr) 

Otbi,-an Ji-12.M5l 21 

(State or other JUn .. ctlon of 
1ncorpor111on or 011aru..111onl 

(l1l . Fmplo)fl ld:n11r1e11tcr1 No.) 

1038 00\\ CENTI.R. MIOI .Al\ 0 . MIO IIGAX 4H74 
(Add~• of p-,nc1p:il D«IAI\~ olfkcs) (/.tp Codd 

S«w-1bc:s rcg1j(ercd pinmnl 10 S«tJOn ll(b)o(thc A C 

1itlco(mch clus Name of each uchqc on v.hld, rcc1s1c 

Common S1 k. pa, ,,d uc$2.50 pct 1tw-a Common Stock rrgutcred on tht NN" Yo 
~,o nd P1c1rK 10d: bch.Jngn 

Debenture ,6.8S"-, 6n:al nu11r1ty ?0IJ Ckbcn11n1rcps1crtd on the- N~ YukS1odc. 

lndtcatcbych«k mark 1rthc rcgmnnt ,_,. "~II-known an«t lflirt,u dc:flned 1n Ruk.(0$ ol thc- S«unt1cs A L 

lndtcale bych«k m.art. 1f thc rcs,iitnnl IJ noe required 10 fik rq,or p1n11ari1 10 S«t1on IJ or S«llon I S(d) of lhr: A . 

!ndtcatcbych«k mart. whether the- rcpJlnrll {I) hu filed all rt'pOrtlreqU1redlo be filcdbyS«oan IJ u IS(d) ol lh: S«u 
Ael of 1934 ~nrc the prttC'd1n112 monlhl (or fo r uch 1hor1npcnod !tut the " &aitrant w• rcq1.11"d 1 fik ,u hrtp0rtJ), 
b«:nsib_t«t 10.sta:h fi l1• rcqwrnnm.s i uthc-put 90 dayi. 

lnd1CatcbychC'C'k mark 1f d1 IOM1rc of dc: hnqucnl fi lm p~ant to llcm.(05 of Rtgub1ion S- K 11 no1 contained hcrtm, and 
con1111iied, 10 the bot of then: utDn(s knov.. ledgc. in defin1tn·c proxy or uafonn11 t1on$llllnncnH mcarporated byrcfa cn c 1 
lh 1-orm 10-K or ll.n)' amcndmcrc 10 lhl Form 10-K. 

UN ITED STATES 
SECUR1TIES A D EXCHANGE COM MISS IO 

Washington, D.C. 20549 

FORM 10-K 

AN UAL REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE 
SECUR1TIES EXCHANGE ACT OF 1934 

Agricultu ral ciences Outlook for 2006 

For the fiscal year ended DECEMBER 31, 2005 

Commission file number: 1-3433 

THE DOW CHEMICAL COMPANY 
(Exact name of registrant as specified in its charter) 

Agricult1rral cience sales and operational results for 2006 are exp cted to b similar to those achieved in 2005 . The expected return of 
ins ct pre ur to mor normal level hould be favorabl for insecticide demand. ales of p noxsulam and aminopyralid herbicid s are 
xp ct d to rapidly ramp up and new formulations of cer al h rbi ides are hawing good growth pot ntial. Growth in th product 

exp cted to mitigate a decline in some of the Company's mature produ t lines whi h may be impacted by in reasing use of new 
technologies for rop protection . 

Growth i al o anticipated ins eds and insect r tant trnits a the Company continu s to introduce n w product . In corn th 
anticipat d launch of HERC L M RW and HERC LEXTM XTRA will complementthe growing sal s of HERC LEXTM I ins cl 
protection for corn. Cotton seed sales are exp cted to strengthen with a ramp-up in the launch of WIDE t prot tion for 

otton . Th growing demand for heart-healthy oils will likely result in an increase in acres planted with XERA TM seed for 
ATREO TM anola oil as well as incr ased unflow r acr ag . On January 18 2006, th Company and Monsanto Company announced 

a global bu sine s agreement that establishes cooperative 

EX1042-P-1 Inanv Corteva 
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2005 - USDA Budget Summary Report (EX1011)

POR, 7, 24-25; Sur-reply, 20; Pet., 50.

EX1011, 1127.

Y 4.AJJ 6/l:A•..i tj/,;006/E"f.1 A 
,,. 

AGRICl nJRE, RURAL DEVELOP~ FOOD 
AND DllJG ADMINISTRATION ltfl.ATED 

AOEl CIFS APPROPRIATIO fOR 2006 
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In FY 2004, OIPSA continued to offer the USDA/GIPSA Proficiency Program to organiutions testing for 
biotcdmology«rived grains 111d oil seed, on a global basis. In FY 2004, the USDA/GIPSA Proficiency 
Program was expanded to include two new com biotecbnol~ events commercialized in FY 2003: 
Herculex™ produced by DowAgroSciences and YieldGard Rootworm produced by Momanto- In FY 
2004, participation in the USDA/GIPSA Proficiency PIOgram increased to more than one bundn:d 
orpnimiom with more than 70% of the participlms in die PIOgram from OUISide the U.S. 1be program 
promotes global harmonization for grain testing imd reporting requirements which will help minimi7.e non­
tariff trade barriers for U.S. grain. 
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2006 – TC1507 Article (EX1036)

POR, 10-11, 13, 26-27; Sur-reply, 20; Pet., 50.

EX1036, 1347-48.

EX1036, 1347.

LA,,..., n AL. Jot:-.v.LOf AOAC:. 1,,auv,flOML \ 'OL 89, No.$, 2006 IJ.f7 

FOOD COMPOSrTK>N AHO ADDmVES 

lnt erlaboratory Tran fer of a Real-Time Polymerase hain 
Reaction Assay for Quantitative Detection of Genetically 

lodi fi ecl Ma ize Event TC-1507 
Jost.u:I 1,-' PAJ. 1t.11d '\OllA. GAad-'• \1 l ~7. 
lns111u1 de 81olo&u Molecular de 8an:clona. l)q):utamcnt de Cicnclca Molecular. Consorti C IC-IRTA, Jortl1 0 1 
18-26. 08034 13:itttlona. Spain 
'"-' '\,\l>.\ I. 
Un1\as11a1 ck Guona, lnst11u1 deTc:cno~• AwoalmcntAna (INTI-A). LPS(Ld1f.l ). Campus Mon1U1,·1, 1707 1 Giro 
I f.ltfSA 1-:sn., I :and P Dtf l\.1COOMEM:ctl 

lnshtu1 de H1oloa;1.1 Molc:culnr de Oan:clona. Dquut1ment de ;cntllCI Mol«ular, ConsorC"I CSIC-IRTA, Jord1 G1r 
18-26. 080)4 &rttlona , Spain 
\1Allhl'l.A 1 

lnst11u1 de ll1oloa;ta Molecular de Oucdona. Dquuuiment de Gcnc:11ca Molecular, Comorci CSIC- lRTA. Jonh (i1 
18-26, 08034 lbrttlona. Spain 
Uni,crsrtat d: Gnona, lnst11u1 dcTccnoloi1• Awo.llmcnW'l.1 (IN'Tl-..A). LPS(Ld1f.l ). Campus Mon1i111.{ 1707 1 Gin, 

A real-dme polymorase chnln reaction {QPCR} 
assay was developed for quantitative detection of a 
genetically modified (GM) maiz.o event TC-1507 and 
modif1cation to convonOonal PCR for quallmtlve 
purposes. Soqucncos 5' -llanklng TC-1507 ful-length 
Insert were charactoriz.od and showed mullplo 
rearrangements lnvolvtng lnscr-1 and maize 
chloroplast fragments . Tho event specificity of tho 
TC•1507 assays was based on the detection of 
transgene and plant rearranged sequences found 
to 5' flank the lnseftion lite. Thoy wore fuly apecitlc 
and exhibited a limit of detection below 10 target 
copies, allowing conslstont detection of 0.1% GM 
levels. The QPCR was highly linear and efficient 
and proved adequate for quantification of GM 
contGnts. aini'lg at tho fulfllmon1 of legal require­
ments established In tho European Union (Le., 
compulsory labeling of TC-1507 lewbi >0.9%). It 
satisfactorily determined TC-1507 contents on 
different matrixes and was successfuly transferred 
to a diffon,nt laboratory. 

gk>b.ll marfrr.ciplacc. As a conscqu.:n:c. some count 
CSllbhshcd llbchna: and coc:usu:nocrcaulationJ (2 
rcqu•c 1hc: ck\clopmc:11 of adcqlWC dctcct1.1n t 
cnfon:cd 

Policia fc,- labc:hna Ci \1O food. differ amona 
As an cxttrl)lc. 1n the: C11opcan UnK)ft (UJ), 
un1n1md:d m1xria of GMO~ ., non-GMs arc ( 
1: U-&ppro\cd vanct and 0.S•• for ll0fl4('pl'O\cd 
\'-1lh pos.i 11 ,.: EU nsk asscssn,cnt(l). 1'hc 1rm1 
dct«11onmcthods rclyonpol~cch:un l"CIC1K>n 

rcal-11mc PCR (QPCR) 1cchnique:i (S-7), and are 
s~ cdic detection or quan1dica1m of' transecriic 
scq1.Cn:cs. Sc:rccn1n& mctbxls pwsLC 1hc ampbfi 
!ICQ\CR:CI f()IJ)(I m many d1fTcrcnt GMC>s hkc 
promoter (8) and the nopaltt synfi.asc (~OS) term 
Uncqu1\0C1l detection of a GMO C\tnl can be: 
amphf'y1n& cd~ &a~ts COll.lmmg 504ucnces 
or~ms that h.3,c been rcamu,acd M • rcsuh of a 
tf'llfblonnation C\crtt, ,.c .. sequences from the t 
construct anJ those at the 1n.,;c r11on poa,1 a1 lhc scro 
hoSI. iUCh as MO. 810 lllUZC (10. 11): IITl76 
mau.c (12). Roundup RC3'1y Soybean (13-15~ 
m1U><(l6~ NK603(17); and T25 (18) ma,,c. 

A real-time polymerase chain reaction (QPCR) 
assay was developed for quantitative detection of a 
genetically modified (GM) maize event TC-1507 and 
modification to conventional PCR for qualitative 
purposes. Sequences 5'-flanking TC-1507 full-length 
insert were characterized and showed multiple 
rearrangements involving insert and maize 
chloroplast fragments. The event specificity of the 
TC-1507 assays was based on the detection of 
transgene and plant rearranged sequences found 
to 5' flan lk the insertion site. They were fully specific 
and exhibited a limit of detection below 110 target 
copies, allowing consistent detection of 0.11 % GM 
levels. The QPCR was highly linear and efficient 
and proved adequate for quantification of GM 
contents, aiming at the fulfilllment of legal require­
ments establi shed in the European Union (i.e., 
compulsory labeling of TC-1507 levels >0.9%). It 
satisfactorily determined TC-1507 contents on 
different matrixes and was successfully transferred 
to a different laboratory. 

Dunna !he past decide-, the dc\cl~n, of 
blOlcchnoloay has molutiona.cd agriculture. c.g~ by 
1he inroduc11on of amcicaly rrod1fi«t 011an1sms 

(GMO.)wth charJClcrlllt1 of•ucn:st ThcGMOsha,cbccn 
01cns:i , cly c:ul tivutcd, ~h,n& 81 milhon hcctara 1n 2ll0-I. 
,n !he case of ma1tt. GM ,,sm·ucs co-.cr rrorc 1han 23•'• of 
tnalLC KrCIF( l).and lhcirdcmcdpro.loc!iha\C rcachedlhc: 

Th: tnU\\gs,:nic mu« hnc TC-IS07 (llcn..-ulcx 
Mj<~cn. Dow AgroScocnccs. """'=· 0u Received February 3, 2006. Accepted by G March 29, 2006. 
acnct1callycn(pnccrcdby bol1S11ctrunsfmnai~ an l 

R«:nvcd Fdmo:wy J, ?006. Attepc,d It)- SG Maa.:11 ?i. 3l06 
1Aulrul'IO.-flom~p,>ad,:n,:e1hotlldbeacUniueicte,.mttl. 

-.P¥-..C5 

2 """'i"""" ,.,.,,1Fu2 and pa,. Toedc:1 .. c:ndo10, Author to whom corresp ndence should be addressed· e-mail: 
:::;u;w~~~,o 1,:=;m ';:. maria.pla 
phosptunodr1cm-N-acctyltnwfcra.sc (PAl) mab:s 
1olcrun1 tophosph1nofulcin hcrbicidcs1uch as Uasia 

udg.es 

Liberty ... and FuWc .. The nru:fonncd cn·IFa1 
from Bodl/1111 thur111glnuh wuh 1IOCTC mod1fiea·~uo""ns,-. "'•,--------------------------------­

tnlr\SCT-.,t1on was d1rcc1Cd by the: pn)m>lcr and • 

!nan Exlubu 1036 
lo.i n \'. Corte\·a 

The transgenic maize line TC-1507 (HercuJex rTM from 
Mycogen Dow AgroSciences, Pioneer Dupont) was 
genetically engineered by biolistic transfonnation and harbors 
2 transgenes cry1Fa2 and pat. The delta endotoxin Cry1F 

Experimental 

Plant Material 

Powdered certified reference material (CR.11) of maize 
1507, Bt176 Btll , MON810, GA21, NK.603, and CBH-351 
maize and Roundup Ready (GTS40-3-2) soybean were 
obtained from the Institute for Reference Materials and 
Measurement _ (IRMM; Geel, Belgium) and commercialized 
by Fluka (Buchs, Switzerland). Seed powder of maize Btl0 
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EX1086, 1, 4 (condensed spacing in original).
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DuPont at BB&T Capital Markets Manufac1unng and Matenats Conferenc•··· 

3/0:,./07 rm. Disclosure Wire u:35:00 

fDl\'"u-e 
Cop)Tigbt © 0007 CCBN, Inc. and FOCH e-Media, Inc. 

Marchz,,2007 

DuPont at BB&T Capital Markets Manufacturing and Materials Conferen 

FRANK MITSCH. ANALYST. BB&T CAPITAL MARKETS: Good """'1IJ>g. All of 
uuroducmg 1ocby hn~ tbt samtdl.sclosln Th31 lS that BB&T intends 10 sohciJ tn\'Mtmtlll 
~ cw somolhmg 10 d!a,.lfec, 

Good morning. rm Fraok l\iiuc:h. !ht cliemocals analyst her, BB&TJ, " an booor form, I 
lhtcoor..-..n. Tht..., sp,al.:tt ,s a &oo,rum,e-10 be !ht ot.<t CEO otDuPom. Amoog !ht 
111.11. \\'bm Tom 1001.'.D\wlht role as tbt Cbse.fT«.bnologyOffiettofDuPons d was cleatto mt 

In my c.mMf', I "'Ot'ked at ODt of point ",1h Best l..abonnones. and lwas un-oh"td m marbt 
,mh dier<s<arch clopar1monl and also wo<bng dos<ly "'lh !ht markrlpL,c<.S>!os and nwtr 
and bow could__,., Iha! Al B<st Labon1onos, I oll<nbmts would look 11 lh<m< 
oo. I'd go 10 !ht aw:l:rq>laco,ruhZJt !ht nwtrlplac, bad oo """"'"°of •• ,., usu,g 1h31 pr 
llfttor"Manng th.11 from~~ ~00 to contmut on ",th~ ~3":b. llld ~'el 
had 10 say as &o wtw the Ol3fkel was saywg. 

NewsRoom March 22, 2007 

DuPont at BB&T Capital Markets Manufacturing and Materials Conference 2007 - Final 

Now let's take a look of some of the most exciting traits we have inthe pipeline. First up is the Herculex products 
codeveloped byDuPont. You can see on the left our European com borer product.DuPont is first to market with a 
second-generation product withbetter efficacy versus com rootwo1111 and broader spectmm of insectcontrol, picking up 
Western bean cutwom1, black cutwonn, and va1iouspests. Tremendous demand for this product in the marketplace. It isdoing 
extremely well. 

WbmTomlookO\-.rlhtrol<a1 lh<1unt. bestart<dusu,g\\-ord, W.:..St•~•approach.'---.....,,.......----,-----------------------------------------------' 
my <)-.S bl ~ Nol many p,opl•s <)-.S would bglu ~ off of dial , I du! bocaus< i=hz<d dial be llll<Odod IO mal:r r<S<..-ch 

andd<,-.lopm,mamucbmcffproductn-.pottoflhtfinnlh3owh>1ubadr-h<eo- ~- =- b.l_lhalpou,I~------------------------------------------------------, 

In add1h00 10 beUJg Ill< Ch>ef Tochoology Oflic..- 11 DuPoot. Tom 
member of ll><of!itt of !ht Clu•f E."cw,-. H• ,s colebnw,g ws 3 
Europe as w•ll a, HoagK,,ag. Ho " an Oluo aau,-. and bas d<grtts 
l'nDulOU and Cambndg• 

\V11h Tom M>day IS Carl Tht Truth l..ubch. I ha\-. 001 had 
bttefrom DuPon1 a, we.ll Tom. we· re loobng forward lO your COJlllllm 

T011 CONNELLY, EVP, CHIEF INNOVATION omCER. E.I. DU 

Fraok. few lhos< Dl.11lY bnd words. ~ cortainly °""'""'" 
lhrougboul my !all:; and Iha! IS !ht ~ of ~• 
llusopportoouy 10 wro lht DuPolll approach 10 croaung ,-.rue for 

As "~ be-gm. let me dnw )"Ollr" attenboll 10 the fa'KIUbOoarystal 

We saw this in our trials. Last year the leading researchuniversities saw it in their trials. and the marketplace hasresponded 
ve1y strongly. Now we're ramping up these products as fastas we can. \Ve will sell IO ti1nes more Herculex XTRA than vve 
did lastyear, and we will still be sold out. It will be next year before wehave full availability of these products, and these 
products instacks. But great impact from the Herculex franchise. 

m.ilanglodoy.Bllllhtnl<1molll0\-.qwcl:ly1omyc«<mossag•f« ....,_ _______________________________________________________ ____, 

f"u,~ !ht DuPoru groo1h ,1r,11<gi<s ..-. "-ooong. Our producn'1~0r1s ..-. gauung 1r11cuoo. \V• cany umo,·auoo momoarum 
U110 2007.and w• \\ill cany u h<)-ood 2007. I \\ill 1llusUll,. llus \\11h S<\-....loxampt.. lhrougboul !ht tallc. Bu, lint. I<! mo,.. 
up a couple ofthe key mrtncs th31 we look at m cu bu.s:t..orsses 

!nan Exhibit 1086 
!nan ,·. Cone,,.. 
IPR2024-01014 
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Case Name
Was There Biological 

Material?
Deposit Implicated?

Was a Distinction Between 
§§ 102/112 Discussed?

Ex parte Thomson YES YES NO

Ex parte DeCastro YES YES NO

In re Elsner YES NO NO

Ex parte Meilland YES NO NO

Ex parte Boeder YES NO NO

Ex parte Tickner YES NO NO

Ex parte Grandics YES NO NO

In re Howarth NO NO NO

In re Wyer NO NO NO

White Consolidated Indus. NO NO NO

US Endodontics NO NO NO

Konda NO NO NO

Daiichi Sankyo NO NO NO

POR, 32-40, 45-50; Sur-reply, 21, 23-24; POPR, 29-40.




