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CONVENTIONS OF THIS CLAIM CONSTRUCTION BRIEF

e All emphasis is added unless noted otherwise;
¢ Quotations are generally reserved for exhibits; and
e The phrase “as discussed” and equivalent phrases incorporate fully the

analysis of the cross-cited portion of the Reply Brief or Claim

Construction Brief.
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1. Introduction

The Challenged Claims should be read as written, without precluding different
detected gestures, each having its own duration magnitude, from satisfying the
claim’s conditional limitations. Indeed, Smith’s positions to the contrary are
inconsistent with the language of the claims and rules of claim construction, and
even Smith’s own infringement contentions and its expert’s testimony. APPLE-
1022, 916.

Smith’s argument hinges on its position that the use of the definite article “the”
before noun “gesture” in the claims dictates that the same gesture must be evaluated
for all conditions. However, Smith suggests the opposite when assigning two
different interpretations to “the magnitude of the duration of the gesture.” POR, 23-
24. If Smith’s approach to the application of antecedent basis were being used by
Smith to limit scope, Smith would have applied the same approach consistently.
Smith’s inconsistent approach is evidence of more than its flaws; it demonstrates a
lack of intent by Smith when drafting its claims to employ antecedent basis in the
manner now conveniently suggested by Smith. Instead, the correct interpretation of
the claims—and application of antecedent basis—requires that each conditional
limitation refers back to the initial recitation of a gesture being detected; antecedent

basis should not be read across the conditions in a co-mingled fashion. Per this
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approach, the claims permit different detected gestures, each having a different

duration magnitude, to meet the conditional limitations. APPLE-1022, q17.

II. Claim Construction
A.  Express claim construction of the claim term “gesture”

No express claim construction for the term “gesture” is required; the plain and
ordinary meaning suffices for purposes of the IPR. Notably, both Kim and Bowens
explicitly teach a “gesture.” APPLE-1004, Abstract; APPLE-1005, [0056], [0065];
Moreover, the *114 Patent broadly treats the term “gesture” as including a “user input
defined by inputs, flags, and signals,” consistent with a POSITA’s understanding.
APPLE-1022, 918; APPLE-1001, 58:13-15 (“gesture input refers to the collection
of inputs, flags, and signals by which a gesture is identified and parameterized”); see
id., 58:23-49, 62:4-16; but see id., 60:61-61:3. Additionally, the *114 Patent provides

29 €6

examples gestures (e.g., “two finger, double press,” “two finger pinch-to-zoom,”

99 ¢¢

“quick flicking gesture,” “swipe, slide or other simple gesture”). APPLE-1001,
57:31-34, 57:43-47, 58:13-34, 60:12-16, 61:54-55. Smith agrees that “gesture” does
not require an express construction beyond its plain and ordinary meaning, and
disagrees with Petitioner only as to the application of antecedent basis across the

conditional claims. See POR, 21-25. Petitioner’s position is that each conditional

limitation [1.f], [1.g], and [1.1] refers back to the gesture recited in limitation [1.e]
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but that the conditional limitations are not required to be read as co-mingled. As
further discussed in Petitioner’s Reply, Smith’s interpretations are inconsistent and
flawed for numerous reasons. Reply, §1I.B-F.

B. Express claim construction of the claim term “a magnitude
of a duration of the gesture being detected”

No express claim construction for this term is required. However, the
following discussion provides insight as to the manner in which this term would
have been understood by a POSITA when read within the context of the specification
and independent claims—and, in particular, the conditional limitations. In contrast,
Smith’s approach does not consistently apply the antecedent basis of the claims and
is inconsistent with dependent claims. APPLE-1022, q19.

First, as discussed in more detail below, “a magnitude of a duration of the
gesture being detected™ would not have been foreclosed from including the
magnitude® of the duration of any gesture being detected, which includes the
duration magnitude of any part of the inputs, flags, and signals that constitute the

gesture being detected. APPLE-1022, 920. This interpretation is proper at least

2 For brevity’s sake, this Brief refers to a “duration magnitude™ as a shorthand.
3 The *114 Patent’s limited examples of any “magnitude” relate to “pressure” or, e.g.,

“the length of the swipe.” APPLE-1001, 62:39-47.
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because it is not possible for any single duration magnitude of a single gesture to be
both less than (per limitation [1.f]) and greater than (per limitation [1.g]) a first
magnitude threshold—a point on which Smith agrees as reflected by its offering of
different constructions for a “magnitude”™—one that includes a period of time
“ending at the conclusion of the gesture” for limitation [1.f] and one that includes a
period of time “ending at the time of the execution of the logic or at the conclusion
of the gesture” for limitations [1.g] and [1.1] (POR, 23-24), though dependent claims
contemplate more than one of the conditions of limitations [1.f], [1.g], and [1.1] being
met. £.g., APPLE-1001, 98:10-32 (cl. 10), 108:4-13 (cl. 33), 109:14-30 (cl. 43),
119:6-14 (cl. 65); APPLE-1022, q921-22. Thus, the “magnitude of the duration of
the gesture being detected” for each of limitations [1.f], [1.g], and [1.1] should be
based on the gesture from limitation [1.e], without being co-mingled with one
another. APPLE-1022, 923.

While the Board invited discussion of the term “a magnitude of a duration of
the gesture,” this term is best understood when also including “being detected.” That
is, each independent claim refers to a gesture that is “underway of being detected,”
as Dr. Cockburn testified. EX2013, 117:11-17. The full term is recited in each
conditional limitation, so gesture detection is ongoing as it relates to the particular
time threshold (e.g., first magnitude threshold). Thus, “a magnitude of a duration of

the gesture being detected” should be considered at the time of evaluation of the

4
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respective threshold condition (11, 1g, 11). APPLE-1022, 424.

Second, Smith’s treatment of the “magnitude of the duration of the gesture”
as being different across limitations [1.f], [1.g], and [1.i] is inconsistent with its
insistence that “the gesture” refers to the same gesture across all conditional
limitations, as discussed in more detail in Petitioner’s Reply. Reply, §11.C; APPLE-
1022, 425. Namely, in discussing each of the three conditions, Smith inexplicably
applies different constructions to “[a/the] magnitude of [a/the] duration of the
gesture.” For limitation [1.f], Smith refers to “the length of a period of time
beginning at the start of the gesture and ending at the conclusion of the gesture.”
POR, 23 (emphasis altered). For limitations [1.g] and [1.i], Smith refers to “the
length of a period of time beginning at the start of the gesture and ending at the time

of the execution of the logic or_at the conclusion of the gesture.” POR, 24

(emphasis altered).

Third, dependent claims of the 114 Patent highlight various flaws with
Smith’s interpretation of the claims, including its arguments that the “duration” must
“end[] at the conclusion of the gesture” (Reply, §§11.D.1-2), that cessation of the
gesture is required for the condition of [1.f] to be met (Reply, §§I1.D.2-3), and that
the “magnitude of the duration of the gesture” must refer to “a period of time
beginning at the start of the gesture” (Reply, §11.D.3); APPLE-1022, 426. Each of

these issues is discussed in more detail in Petitioner’s Reply. Reply, §11.D.2.

5
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C.  Whether conditional limitations [1.f, 1.g. and 1.i] could be
met by a single detected gesture; or whether conditional
limitations [1.f, 1.g, and 1.i] present alternatives such that no

magnitude of the duration of a single detected gesture could
meet all three limitations;

As the Board correctly observed in its Institution Decision, no single detected
gesture could meet all of limitations [1.f], [1.g], and [1.1]. See ID, 25-26. This is
evident because any detected gesture is associated with various characteristics (i.e.,
inputs, flags, and signals), which would include its duration magnitude. APPLE-
1022, 927. A single duration magnitude cannot meet the conditions of limitations
[1.f], [1.g], and [1.i]] because a single duration magnitude cannot meet mutually
exclusive conditions—a single duration magnitude cannot be both greater than and
less than a first magnitude threshold.

Indeed, the Board cited to claim 9* as “inform[ing] the scope of claim 1> and
“identif]ying] an alternative for which only one of the three ‘when’ limitations in
claim 1 would be met.” ID, 26. Claim 10, which is dependent on claim 1, further
supports this point, reciting a first gesture that only meets limitation [1.f] and a
second gesture that only meets limitation [1.g]. See also APPLE-1001, claims 11,

43. Thus, conditional limitations [1.f], [1.g], and [1.1] present alternatives such that

* Despite the Board’s explicit reference to dependent claim 9, Dr. Madisetti’s

consideration of dependent claims was limited to claim 8. See, generally, EX2008.
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no single magnitude of the duration of a single detected gesture could meet all three
limitations. APPLE-1022, 928.

Notably, Petitioner’s position is consistent with the claims’ recitation of
antecedent basis. The Petition gives full effect to that basis, clarifying that each of
limitations [1.f], [1.g], and [1.1] refers back to the gesture detected in limitation
[1.e]—specifically, to the magnitude of the gesture’s duration as detected in
limitation [1.e]. Pet., 18-26.

As discussed in Petitioner’s Reply, Smith’s and Dr. Madisetti’s position
regarding the Board’s inquiry is evasive, inconsistent, and unclear. Reply, §I1I.B.
Carefully avoiding usage of the Board’s terminology—pertaining specifically to a
“single detected gesture,” Smith and Dr. Madisetti purposefully avoid usage of the
same language, instead offering a response relating to whether “[a] single instance
of user input’” would meet the limitations. POR, 29-30; EX2008, 9464-65. Dr.
Madisetti’s deposition testimony on this point is similarly evasive. See, e.g., APPLE-
1023, 78:3-11, 84:5-85:16. Notably, despite the Board posing these questions, Dr.
Madisetti was repeatedly unable or unwilling to provide even one example—either
in the *114 Patent itself or a real-life use case—that would meet the claim limitations,
claiming it was not something he considered. APPLE-1023, 121:13-122:21.

Q. Does the 114 patent provide an example of a single

gesture having three different durations that result in three
different actions?
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A. I don’t think I offered an opinion with respect to that

issue... it is not something I was looking for. I was not

asked to do that. So, I don’t have an answer.
Id., 127:19-128:13. Surely consideration of whether a single detected gesture could
meet the conditional limitations would have required such analysis. APPLE-1022,
949.

Nonetheless, Smith seemingly indicates that no single gesture® would meet all
of limitations [1.f], [1.g], and [1.1] (POR, 29, 35), while in contradictory fashion,
claiming that it directed the Board to “written description that describes a single
gesture having three different durations that result in three different actions”® (POR,
21 n.6). Similarly inconsistent, despite its response that no single gesture would meet
all limitations, Smith concludes that “[a]ll [limitations] must be met.” POR, 2.

Finally, Smith argues that “the fact that a single instance of user input that met

Limitation [1.f] would not also meet [1.g] or [1.1] (and vice versa) [does not] justify

> Smith discusses an “instance of user input,” not the Board’s language. POR, 29-30.
% While alleging that it has provided such an example, it is unclear where Smith “has
done so,” and Dr. Madisetti refused to provide such an example. POR, 21-22 n.6

(“Smith has done so in this Paper”); APPLE-1023, 127:19-128:22.
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ignoring the plain language.”” POR, 2-3. However, patent claims should be
construed, if possible, to preserve validity of the claims. Phillips v. AWH Corp., 415
F.3d 1303, 1327-28 (Fed. Cir. 2005) (em banc). Smith’s position that “[a]ll
[limitations] must be met” by the same gesture but no single gesture can meet all
limitations would result in a nonsensical interpretation.

D.  Whether conditional limitations [1.f, 1.g, and 1.i] could be

met by different gestures in which each gesture has a
different duration that satisfies different alternatives;

Because the independent claims must be read to be broad enough to include
the dependent claims (e.g., permitting a scenario where all three conditions are met
in claim 33; further reciting cessation of the magnitude of the duration of the gesture
being detected in claim 26) and because no single detected gesture can meet all three
conditions (because different duration magnitudes are required), the independent
claims must be interpreted to permit the conditional limitations to be met by different
gestures, each having a duration that meets a different condition. Accordingly,
Petitioner mapped the prior art to conditional limitations [1.f], [1.g], and [1.1] (and
the corresponding elements of claims 32, 34, and 64) to different gestures each

having a different duration magnitude that meets the respective condition. APPLE-

7 As described above, dependent claims 33 and 65 clearly show that the claims are

sufficiently broad to include gestures that meet all three time threshold limitations.
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1022, 932.

Indeed, claims 10 and 11 explicitly recite “a first gesture” that meets the
conditions of [1.f], “a second gesture” that meets the conditions of [1.g], and a “third
gesture” that meets the conditions of [1.1]. Claims 10 and 11 then explicitly provide
an example scenario where a first gesture meets condition [1.f], a second gesture
meets condition [1.g], and a third gesture meets conditions [1.g] and [1.1]. APPLE-
1001, 98:16-46; see id., 109:14-44 (claims 43-44). Similarly, Petitioner’s mapping
of Kim or Kim-Bowens to claim 1 involves a first gesture that meets [1.f], a second
gesture that meets [1.g]., and a third gesture that meets [1.1]. Because dependent
claim 10 must fall within the scope of claim 1, then claim 1 must necessarily also
permit the limitations [1.f], [1.g], and [1.1] to be met by three different gestures. See
Wright Med. Tech., Inc. v. Osteonics Corp., 122 F.3d 1440, 1445 (Fed. Cir. 1997)
(“[W]e must not interpret an independent claim in a way that is inconsistent with a
claim which depends from it.””); APPLE-1022, 933.

Dependent claims 10 and 11 are sufficient to refute Smith’s argument that
“[t]he plain language does not permit pointing to ‘different gestures’ or ‘durations’
that start at a time other than the start of ‘the gesture,”” given that claims 10 and 11
explicitly recited different gestures. Compare APPLE-1001, 98:16-62, with POR, 2
(emphasis in original). Notably, Smith appears to concede that multiple gestures are

permitted, stating that claim 1 “refer[s] to the logic used to evaluate numerous

10
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instances of user input.” POR, 3 (emphasis in the original); APPLE-1022, 934.
Dependent claims 33 and 65 further inform the meaning of the claims such
that the independent claims should be interpreted broadly enough to permit a single
user contact (which the device would detect as comprising different gestures) to
meet the conditional limitations. Claims 33 and 65 recite scenarios where all three
conditions are met, so their independent claims must also permit these scenarios.
While all conditions cannot be met by a single detected gesture (§11.C, supra), all
conditions could be met by a single user contact on the touchscreen that is
maintained through both the first and second thresholds, as shown in the diagram
below. APPLE-1022, 435. However, this single user contact (shown in blue, green,
and pink) would necessarily comprise at least three separate detected gestures, each
with a corresponding duration magnitude that meets the respective conditional

limitation, and each causing performance of a respective operation. /d.

1.f met; Gesture 1 detected 1.g met; Gesture 2 detected 1.i met; Gesture 3 detected
A /£
Tt
0\ 15t threshold 2nd threshold /
t,=0 (contact starts) t, contact ceases

Thus, for the independent claims to be interpreted in a manner consistent with claims
33 and 65, they must permit multiple detected gestures to meet the conditions.

E.  Whether or not all of conditional limitations [1.f, 1.g, and 1.i]
need to be met in order to satisfy the claim and, if not all,

11
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which ones need to be met

All of conditional limitations [1.f], [1.g], and [1.i] need to be met in order to
satisfy claim 1. That is, for apparatus claim 1, the prior art system must include the
“structure for performing the [respective] function” to the extent that each of the
conditional limitations [1.f], [1.g], and [1.1] occur. See Ex Parte Schulhauser, Appeal
No. 2013-007847, 2016 WL 6277792, 14-15 (PTAB Apr. 28, 2016) (precedential)
(indicating that a system claim “is limited to the structure capable of performing all
the recited functions”). However, because no single magnitude of a single duration
of a single gesture can meet all conditional limitations, as discussed in §II.C,
Petitioner has mapped each of [1.f], [1.g], and [1.1] to different gestures detected in
limitation [1.e], each having its own duration magnitude. APPLE-1022, 437.

F. Claim 32/“component of the gesture”

The responses to each of the issues the Board raised as to apparatus claim 1
equally applies to apparatus claim 32.% Claim 32 recites similar limitations as claim
1, with the most significant difference being the recitation of “a first component,” “a
second component,” and “a third component” of the gesture ([32.1], [32.g], [32.1]).

Smith’s suggestion that a “component of the gesture” necessarily “refers to
one component of a multi-part gesture” relies on an overly narrow interpretation of

a “component.” POR, 22; APPLE-1022, 939. Notably, Smith cites to the ’114 Patent

8 Smith treats claims 32, 34, and 64 the same in its analysis. POR, 26 n.9.
12
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and a provisional application as they relate to “multi-action ‘pattern-based
gestures,”” but none of this supports the notion that a “component of a gesture”
means that the gesture itself must be a “multi-part gesture,” as Smith alleges. POR,
22 (citing APPLE-1001, 75:24-26; EX2010, [00581]); APPLE-1022, 939. Rather,
the 114 Patent more broadly provides examples of components of a gesture (e.g.,
Contact 1, Contact 2 (including subcomponents pressure, touch, surface), Proximity
1, System). APPLE-1001, 81:61-66, FIG. 24 (element 2410); APPLE-1022, 439. In
view of the ’114 Patent’s broad disclosure, a POSITA would have reasonably
understood that a component of a gesture can include time or pressure. /d.; APPLE-
1022, 439.

G.  Schulhauser Applies to Method Claims 34 and 64

The above discussion for claim 1 (and 32) as it relates to a “gesture” and “a
magnitude of a duration of the gesture” applies equally to claim 34 (and 64).
However, claims 1 and 32 are directed to an apparatus while claims 34 and 64 are
directed to a method, so the above answers to the Board’s questions vary between
the statutory classes of the claims. Specifically, where a method claim recites steps
having “mutually exclusive” conditions precedent, the prior art need only disclose
one of the steps having a condition precedent. See Ex Parte Schulhauser, Appeal No.
2013-007847, *6-10 (PTAB Apr. 28, 2016) (precedential). Thus, unlike apparatus

claims 1 and 32, which require that all conditional limitations be met to satisfy the

13
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claim, method claims 34 and 64 require that the prior art need only disclose steps
where the condition precedent recited in the step is met.” See Id., 2016 WL 6277792
at *6. Nonetheless, Petitioner mapped the prior art to scenarios where each of
conditions [32.1], [32.g], and [32.1] are met. Pet., 20-26, 39-41, 62-68, 76-79.

Contrary to Smith’s assertion, claims 34 and 64 do not resemble those of
Hytera Communications Co. v. Motorola Solutions, Inc., 841 F. App’x 210, 216-218
(Fed. Cir. 2021). In Hytera, a method claim included a “selecting” step with
alternative conditional language (“if...otherwise”) that rendered the claim
incomplete if just the first condition was performed. /d., 841 F. App’x at 216. To
perform the “selecting” step, the claim required first “knowing a first set...and a
second set” from which to select. Id., 841 F. App’x at 217. Without performing both
conditional steps, the “knowing” step would be largely unnecessary, “a clear
indication that the method requires performance of the ‘selecting’ step in response
to each of the two alternative conditions.” /d; APPLE-1022, q940-41.

By contrast, claims 34 and 64 follow Schulhauser where “each alternative

condition could reasonably be construed as a standalone method claim” and “nothing

? As discussed above in §II.C, the conditions of [34.g]/[64.g], [34.h]/[64.h], and
[34.7]/[64.]] cannot all be met at the same time by the same magnitude of the duration

of the same gesture.

14
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in the earlier steps of the claim suggest[] that the claimed method would be
incomplete” after, for example, the operation is performed when the magnitude is
less than a first magnitude threshold. /d., 841 Fed. Appx. at 217. Unlike Hytera,
“nothing in the earlier steps” of claims 34 and 64 “suggest[] that the claimed method
would be incomplete,” for example, after the step of [34.g]. Id., 841 Fed. Appx. at
217. Thus, when a condition is met and its corresponding function is performed, the

functions associated with mutually exclusive conditions need not be performed.

Schulhauser, 2016 WL 6277792 at *6.

III. Conclusion

In view of the discussion herein, the claims should be interpreted to permit
different detected gestures, each having a different duration magnitude, to meet the

conditional limitations.

15
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