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HONORABLE JAMES L. ROBART

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

0912139 B.C.LID. etal, CIVIEL ACTION NO, 2:18-0v-1464-JLR
Plaintifls, DEFENDANTS RAMPION USA
. INC. AND RAMPION
V. ENTERPRISES LTD.’S THIRD

SUPPLEMENTAL DISCLOSURE
OF PRELIMINARY INVALIDITY
CONTENTIONS

RAMPION US4 INC., et .|

Defendants.

Pursuant to the Court’s Minute Order Sefting Trial Dates and Related Dates (Dkt. 22},
Local Patent Rule 121, and this Court's July 15, 2019 Ovrder (Dkt. §4), Defendants Rampion USA
Inc. {("Rampion USA™) and Rampion Enterprises Lid. {“Rampion Enterprises™) (collectively,
“Defendants™) hereby submit their Third Supplemental Disclosure of Preliminary Invalidity
Conientions regarding the claims of ULS. Patent Nos. 9,087,030 {the 7030 patent™) and 10,034,496
{the *“496 patent™ (collectively, the “Patenis-In-Suit™) asserted in Plaintiffs’ Disclosure of
Asserted Claims and Preliminary Infringement Contentions ("Infingement Contentions™), served
January 4, 2019

i. Introduction

Defendants make these disclosures based on information presently and reasonably

avatlable to them, their current understanding of the Patents-ln-Suit, and their current

understanding of Plaimtifs’ Infringement Contenttons.  Defendants have not completed thew
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mvestigation of the facts relating to this case, discovery in this action, including but not himited to
third panty discovery, or preparation for trial. These disclosures represent Defendants” good-faith
effort to identify information of wihich they are aware at this date. Any further modifications,
supplements, or amendments 1o these Prelimnary Invalidity Contentions will comply with the
Local Patent Rules and this Court’s Standing Order for Patent Cases.

Ia thewr Infringement Contentions, Plaintiffs have asserted the following claims against

Defendants:

» 030 patent: claims §, 2, 510, 12, 14, and 15

» 496 patent: claims 1-10, and 13-15

Defendants” Preliminary Invalidity Cosotentions address only those claims asserted by
Platniffs. To the extent that Plaintifls are permutied to amend their Infringement Contentions to
assert additional clanng, Defendants will similarly seek leave to amend their Preliminary Invalidity
Coutentions to address the newly-added claims.

Defendants” Preliminary Invalidity Contentions are based, m part, on Plaintiffs’ cuwrent
contentions as to the conception, reduction to practice, and prionty dates of the Pateats-In-Suit.
To the extent that Plaintiffs are permitted to amend their Infringement Contentions as to the
conception, reduction 10 practice, and priovity dates of the Patents-In-Suit, Defendants will
simularty seek leave to amend thetr Preliminary Invalidity Contentions to address Plaintiffs” new
contentions.

Moreover, the claims of the Patenis-In-Suit are not eniitled to the filing date of the
provisional application (Provisional Application No. 61/429 065} for two independent reasons: (1)
the disclosure in the provisional application does not support the claims of one or more of the
Patents~-In-Suit; and (2) there is no common inventor between the provisional application and the

applications that ssued as the Patents-lu-Suit.  For example, if Shawn Robert Ellis was not
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properly named as an mnventor on the applications that 1ssued as the Patents-In-Suit, there would
bie no cominon inventor between the provisional application and the applications that issued as the
Patents-In-Sui.

Further, the applications that issued as the Patents-In-Suit are in the name of the wrong
inventive entity, and thus the Patents-In-Suit are invalid.

If Plaintiffs are permitted to modify any assertion or contention in thetr Infringement
Contentions, or present any new assertion or contention relevant to these Prelinunary Invalidity
Contentions, Defendants will similarly seek leave to amend thew Preliminary Invalidity
Contentions to address Plamtiffs” new contentions.

Defendants™ contentions hierein are not admissions, suggestions, or adoptions as o any
particular claim scope or construction.  Sunilarly, Defondants” contentions are not adimissions,
suggestions, or adoptions as to any mvention or prionty date or as t¢ any admission that any of]
Defendants”™ products or services, including those which Plaintiffs have accused of infringement,
mfringe snv of the asserted claims, either directly, indirectly, or under the doctrme of equivalents.
Further, these Preliminary Jovalidity Contentions are made under a variety of alternative theories
and do not represent Defendants” agreement or view as to, for example, the definiteness of, written
description support for, or enablement of, any asserted olaim.

L Identification of Prier Art
The following prior art anticipates or renders cbvious the cleims asserted against

Defendants under 35 US.C. §§102/103.

Pyb. No. US 2004/0023218 Al (Huang) (the 218 | p v 4 Pob 12, 2004

Publication™}

WO 0137687 Al {Carrillo, et al.) Published May 31. 2001

(WO 01/376877)
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ULS. Patent No. 7 1 {Kitsch, et al) (the

1571 Patent™)

Filed Dec. 19,2007
Published July 31, 2008
Issued June 14, 2011

Pub. No. US 2008/01 78369 Al {(Kusch, et al)

Published July 31, 2008

Pab. No. UK 2007/0277285 Al {Graveite, et al)

{the “"285 Publication™)

Published Dec. 6, 2007

Pub. No. US 2009/0106874 Al (Shlush)

{the “"874 Publication™}

Published April 30, 2009

WO 98/39981 (Hartley)

{the *'98]1 Publication™}

Published Sept. 17, 1998

European Patent Application No. EP 0476 818 Al
{Drage, et al)

{(“EP 0476 8187)

Published March 25, 1992

Canadian  Industnial  Design o,

1330538 (KE Imports)

Registration

{the SR Designn}

Registered and Published June 17, 2010

LIS, Patent No. 7,631,369 {Getwald, et al)

(the 369 Patent”)

Issued Dec. 15, 2009
Publisbed Sept. 27, 2007 (Pub. No.
2007/0220660 Al}

s

ACIO00091-ACI00092, titled Show-1t 2009 Limne
Sheet (“Show-It 2009 Line Sheet™). The Show-It
200% Line Sheet was produced by third-panty
Andrew Christian, Inc. on April 24, 2019 and
produced to Plaintifls on Apnil 25 2019, The front

Dated 2009
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page of the Show-It 2009 Lime Sheet states
“Andrew Christian Underwear 2009 Collection 1 ~
imnediates.” The second page of the Show-It 2009
Line Sheet states “Show- Underwear Immediate
Delivery”™ and shows 9132 Show-it Brief” and
"33 Show-It Boxer™ The sccond page of the
Show-H 2009 Line Sheet further states that each of
the 9132 Show-it Bref” and “9133 Show-it
Boxer” are available in colors “Heather, Black,
Navy, White” The Show-it 2009 Line Sheet was
published in 2009,

ACO00093-ACH00101, titled 20002010
Collection  Show-It  (“Show-It  2009-2010
Cataleg”).  The Show-It 2009-2010 Catalog,
which comprises excerpts from a larger published
catalog, was produced by thid party Andrew
Chyistian, Inc. on April 24, 2019 aud produced to
Platntiffs on April 35, 2019, On information and
belief, the Show-It 2009-2010 Catalog was
published on of before October 1, 2009 becanse
page 14 of the Show-lIt 2009-2010 Catalog
{ACIO00093) shows upcoming underwear models
that will be available for “10/1 - 10730 Delivery.™
The future delivery date indicates that the Show-It
2009-2010 Catalog nusst have been published prior
to that date range m 2009, Page 3 of the Show-it
2009-2010 Catalog (ACIO00094) displays “Show-
It Underwear™ and shows *9132 Show-It Brief”
available in colors “Heather, Black, Navy, White.”
Page 3 of the Show-1t 2009-2010 Catalon describes

“Show-It"™ with Show-It Technology 2.0 for
Maxinmn Fromt Enhancement”™ and lists the
following “Prodact Featwres™ “The biggest and
best ‘PACKAGE' enhancer of any underwear,”
“Qrar Comty Cup™ craddles and Lifts 1o make vou
ook HUGE” “Contrasting pouch accentuates
front,” and “Features Anti-Muffin Top™ elastic
for a shinumer looking waist.” Fmally, page 3 of the
Show-1t 2009-2010 Catalog displays a side profile
picture of undenvear with Show-It Technology 2.0
to show and highlight the “Lifting Pocket™

Dated 2009-.2010.  On wformation and
belief, the Show-R 2009-2010 Catalog
was published on or before October 1,
2009 because page 14 of the Show- I
2009-2010 Catalog (ACION0095) shows
upcomi ng underwear models that will be
available for “10/1 — 10/30 Delivery.™ The
future delivery date mdicates that the
Show-lt 2009-2010 Catalog must have
been published prior to that date range
2008,

DHWKDA'&?WFHWPARYP&AHDWY
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ACHOON03R (“the ACHIO0838 publication™ or
“ACIO000387), tled AC-Photos-Showltmov, 153
4 munute 52 second video that shows various
pictures of Andrew Christian Show-lt underwear
moidels, including Style Nos. 9132 (Show-1t Brief)
and 9133 (Show-it Boxer). ALI000038 was
produced by third-party Aadrew Christian, Inc. on
April 24, 2019 and produced to Plamntiffs on April
25, 2019, The metadata document properties of
ACI00038 show that the created date and last
modified date are both November 10, 2009, On
information and belief, the ACIO0G03R mublication
was published on or gbout November 10, 2009
The clainy charts include screenshots of Style Nos.
9132 (Show-1t Brief) and 9133 {Show-It Boxer) in
various colors (white, heather, black, or navy) from
ACH0D038, depicting the products from different
angles.  The screenshots mcloded 1n the clamm
charts are identified by a time within the video
{ACIO00038}. In addition, begtming at 4:40 of the
video, ACIO00038 shows “Show-It™ with Show-
B Technology 2.0 for Maximum Frontal
Enbancement™ and goes on 10 show the “Product
Features” and Andrew Christian logo to end the
video.

November 10, 2009

ACIO00040 (“the ACI000840 publication”™ or
“ACI8000487), ntled AC-Demo-Showltmov, 15 a
54 second video of Andrew Christian (the designer
of Show-It underwear} demonstrating the “Show-It
Brief” (in heather) and a model wearing the “Show-
it Brief™ {in navy}) ACIO00040 was produced by
third-party Andrew Chustian, Inc. on April 24,
2019 and produced to Plaimiffs on Aprd 25, 2019,
The metadaia document properties of ACIDO0040
show that the created date gnd last modified date
are both November 10, 2009, On information and
belief. the ACI000040 publication was published
on o1 about November 10, 2009, The clann charts
inciude screenshots of the demwonsivation of the
“Show-It Briet”™ The screenshots included in the

claim chart below are wdentified by g time within

November 10, 2009

DEFENDANTS PRELIMINARY INVALIDITY
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the video (ACI000040),

Andrew Christian
mroducts i Style Noo
8132 (Show-It Brief}
{“9132 Show-lt Brief™)
and Style No. 9133
{Show-li Boxer) {*9133
Show-1t Boxer™
featuring “Show-H 2.0
Technology™

At least as carly as March 6, 2009

¢ andior
pubhdy u:,sed or l_\mm HOWETe ihe %.3}3" hhm\a it. Bud ami.e ar ihc 9133

Show-It Boxer. The 9132 Show-it Brief and 9133 Show-It Boxer were
on sale andfor publicly used or known at least as garly as March 6, 2009,
as demnonstrated by the following documents. The entity which made the
offer for sale andior which made the information known was Asidrew
Christian, Inc.

ACIO00091-ACIO00092, ttled Show-It 2009 Line Sheet ("Show-It
2009 Line Sheet”). The Show-It 2009 Line Sheet was produced by
third-party Andrew Chyistian, Bic. on Apnd 24, 2019 and produced i
Plamiiffs on April 23, 2019 The front page of the Show-1t 2009 Line
Sheet states “Andrew Christian Underwear 2009 Collection 1 ~
Inmrediates.” The second page of the Show-It 2009 Line Sheet states
“Show-It Underwear Inunediate Delivery”™ and shows “8132 Show-1t
Brief™and “9133 Show-1t Boxer.” The second page of the Show-{i
2009 Line Sheet frther states that each of the “9132 Show-It Brief”
and “9133 Show-It Boser” are available i sizes “X8-S-M-L-XL" and
colors “Heather, Black, Navy, White.” i“mailj,e the second page of the
Show-1t 2009 Line Sheet shows that the price of the “9132 Show-It
Brief"is $12 and the price of the “9¥33 Show-it Boxer” is $13.
ACOO093-AC000101, titled 2009-2010 Collaction Show-It
{"Show-H 2009-2018 Catalog”™). The Show-It 2009-2010 Catalog,
which is excerpts from a larger catalog, was produced by third parnty
Andrew Chiistian, Inc. on April 24, 2019 and produced to Plainsiffs
on April 23, 2019, Page 3 of the Show-1t 20092010 Catlog
{ACIN000Y4 ) displays “Show-It Underwear™ and shows 9132
Show-It Brief” available in sizes “XS-5-M-L-X1." and colors
“Heather, Black, Navy, White.” Page 3 of the Show-It 2009-2010
Catalog further shows that the “wholesale price” of the “9132 Show-
It Brief” 18 $12 and the “MEPR” price of the ¥2132 Show-H# Brief”
is 327. Page 3 of the Show-It 2009-2010 Catalog does not list a
future date range for delivery, indicating, consist with the Show-it
2009 Line Sheet, that the products listed onpage 3, meloding the
“9132 Show It Brief.” were available for immediate delivery. Page 3
of the Show-1t 2009-2010 Catalog describes “Show- ™ with Show-
Tt Technology 2.0 for Maximum Front Enhancement™ and lists the

DEFENDANTE PRF? JMINARY INVALIDITY
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following “Product Features”: “The biggest and best ‘PACKAGE’
enhancer of any underwear,” “Ouwr Comfy Cup™ cradles and lifts to
make you look HUGE,™ "Contrasting pouch accentuates front,” and
“Features Anti-Muffin Top™ elastic for a slimmer looking waist.”
Fmally, page 3 of the Show-It 2009-2010 Catalog displays a side
profile picture of underwear with Show-It Technology 2.0 to show
and highlight the “Liftmg Pocket.”

The Show-it 2009-2010 Catalog alse explained, on page 41, how 1o
place orders via Andrew Christian’s WebLink system. See ACHIO0101.
As explamed i the Show-t 20092010 Catalog, Andrew Christian’s
WebLink systewn allowed wholesale customers to “check current in-
stock iventory,” “place orders for quicker tur-around and shipments
to you,” “see the total price of the order before it 1s shipped.” “check
order status after the arder 15 placed,” “view previous orders, so you
can easity decide what to re-order,” and “sec shipping dates of new
styles.™

ACI00024, utled Show-IT-2.0 Press Release ("March 2009 Press
Release”). The March 2008 Press Release is dated “March 20097 on s
fave, and was produced by third-party Andrew Christiay, Ine. on Aprnil
24, 201% gnd produced to Plaintiffs on April 25, 2019, The metadata
document properties of the March 2009 Press Release show that the
greated date and last modified date are both March 3, 2009, The March
2009 Press Release states “For Inmimediate Release.” The March 2009
Press Release describes “Show-It Technology 2.0.7 While the March
2009 Press Release does not hist style nambers, it does include four
pictares of the “Andrew Christian Show It Technology Brief and
Boxer.” The pictures appear to maitch the 9132 Show-1t Brief (1n white
and black) and the 9133 Show-It Boxer {in heather and navy) depicted
m the Show-1t 2009 Line Sheet and Show-I 2009-2010 Catalog. The
March 2009 Press Release also hists the available colors and pricing for
the depicted briefs and boxers. The available colors {White, Heather,
Black, and Navy} match the available colors isted in both the Show-It
2009 Line Sheet (on page ACIO00092) for Style Nos. 9132 and 9133
and the Show-{t 2009-2010 Catalog for Style No. 8132 (on page
ACIH00094),

ACI008038, hiled AC-Photos-Showltmiov, 152 4 minute 32 second
video that shows various pictures of Andrew Christian Show-It
underwear models, mcludimg Stvle Nos. 9132 (Show-It Brief) and 2133
{Show-It Boxer). ACIO00038 was produced by third-party Andrew
Christian, Toc. on Aprsl 24, 2019 and produced to Plamuffs on Apnl 25,
2019, The metadata document properties of ACTI000038 show that the
created date and last modified date are both November 10, 2009, The
claim chart below weludes screenshots of Style Nos. 9132 (Show-h

DEFENDANTS PRELIMINARY INVALIDITY
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Brief) and 9133 {Show-It Boxer) in various colors {white, heather,
black, or navy} from ACIO0003S, depicting the products from different
angles, The screenshots included in the claim charts referenced below
gre identified by a time within the video (ACIDONO3R}. In addition,
beginning at 4:40 of the video, ACIHO003E shows “Show-11™ with
Show-it Technology 2.0 for Maximum Frontal Enhancement” and goes
on to show the "Product Features™ and Andraw Chiistian logo to end
the videa.

ACT000040, titled AC-Demo-Showltmov, 15 a 54 second video of
Andrew Christian (the designer of Show-1t underwear} demonsirating
the “Show-It Brief” (in heather) and a model wearing the “Show-It
Brief” (in navy). ACIO00040 was produced by third-party Andrew

Christian, Ine: on Aprsl 24, 2012 and produced to Plamnufls on April 25,

2019, The metadata document propertigs of ACIO00040 show that the
created date and last modified date are both November 16, 2009 The
elaim chagt halow ncludes soreenshots of the demonstration of the
“Show-It Brief” The screenshois inchuded 1o the claim charts
referenced below are identified by # time within the video
(ACI000040).

ACI00021, utled 9132 Show 1t briefjpe (“9132 design drawing™).
The 9132 design drawing was produced by third-party Andrew

Christian, Inc. on Apnd 24, 2019 and produced to Plaanifls on Apnl 25,

2019, The metadata docwnent properties of the 9132 design deawing
show that the created date and last miodified date are both Febroary 6,
2009,

ACH00022, titled 9133 Show 3t Boxer F & B.jpg (79133 design
drawing”). The 9133 design drawing was produced by third-party
Andrew Christian, Inc. on Aprid 24, 2019 and produced to Plaintiffs on
April 25, 2019, The metadata document properties of the 2133 design
drawing show that the created date and last modified date are both
February 6, 2009

ACIOIST-ACI0001 52, gtled Pattern Sheets - 2 5 2009 (*February
5, 2009 Pattern Sheets™). The Febraary 5, 2009 Pattern Sheets are
dated “2/5/2009" on their face, were produced by third-party Andrew
Christian, Inc. on Apni 24, 2019, and produced o Plamiitfs on Apnil
23,2019, The pattern sheet at ACIO00151 13 for the “Show IT Boxer™
m " Siyle # 91337 and the paitern sheet at ACHOMSZ 1 for the “Show
IT Brief” in "Style # 91327

Rampion_0000101~107, a blog entry from Underwear News Briefs
titled “Andrew Cluistian — Show-It Technology Brief” and dated

DEFENDANTS PRELIMINARY INVALIDITY
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March 6, 2009 {“March 6, 2009 Blog Entry”). The March 6, 2009
Blog Entry was produced to Plamtiffs on Janwary 28, 2019 and
referenced in the claim chants for Defendants” January 28, 2019
Invalidity Contentions. The March 6, 2009 Blog Entry includes a
picture of “Show-h” underwear that appears 1o be the 9132 Show-lt
Brief in black {compare to inages of 9132 Show-It Boef'in black m the
Showw-1t 2009 Ling Sheet and Show-1t 2008-2010 Catalog referenced
above). The March 6, 2009 Blog Entry firther includes language from
the March 2009 Press Relesse describmg “Show-It Technology 2.07.

Rampion 0000108-110, a blog entry from Underwear News Briefs
titled “Ulnderwear of the Week - Andrew Christian "Show-It" Lineg” and
dated March 11, 2009 ("March 11, 2009 Blog Eatry™). The March 11,
2009 Blop Entry was produced 1o Plautitls on Januvary 28, 2019 and
referenced in the claim charts for Defendams’ lanuary 28, 2019
Invalidity Comtentions. The March 11, 2009 Blog Entry inchudes the
same picture of “Show-It” wnderwear shown m the March 6, 2009 Blog
Entry that appears to be the 9132 Show-It Briefin black {compare to
mages of 9132 Show-1t Brief i black in the Show-kt 2009 Line Shest
and Show-It 2009-2010 Catalog referenced gbove). The March 11,
2009 Blog Entry further quotes-the March 2009 Press Release mits
gntirety, wtroducing the same with “Here is what they say about the
undies.” The March {1, 2009 Blog Entry further meludes the side
profile picture of Andrew Christian underwear with Show-1t
Technology 2.0 that is shown on page 3 of the Show-h 2009-2010
Catalog next 1o the henng for the 9132 Show-I Briefs {on the page
labeled ACIS00054).

1. Invalidity Claim Charts

The clsim charts attached beveto specifically dentify where in the cited prior an patents,
publications, and products {“references™) cach element of cach asserted claim is found
Defendants reserve the right to rely on expert testimony to provide context, or to aid in
understanding, the references’ relevant discloswees. Each reference must be read in Light of the
knowledge ot a person of ordinary skill w the art. Defendants will therefore rely on the knowledge
of a person of ordinary skill in the ant in additon to the disclosures of each of the references. In
addition, to the extent that a reference does not expressly disclose a particular claim Iniation,

that limitation mpy be mberently or tmplicitly disclosed or otherwise suggested by the reference.

DEFENDANTS PRELIMINARY INVALIDITY
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Defendants identify the prior art now known to Defendants to anticipate the asserted claims
under 35 US.C. % 102, as understood by a person having ordinary skill ia the art. For any prior
art that Defendants contend is anticipatory, Defendants also contend that 1o the extent that any
claum Houtation is tound missing from the prior an (Le, found not 0 be expressly, maplicutly, or
inherently disclosed), that hmitation would have been obvious in view of the knowledgpe possessed
by a person of ordinary skill at the time of the alleged invention. Any alleged or actual difference
berween the prior art and the asserted claims would have been obvious to a person of ordinary skl
m the art as: {a) the stmple substitution of one known element for another and such substitution
weould have resulted in predictable results; (b) the use of a known technique to inprove sinular
products or processes in the same way; (¢} the application of a known technique to the products or
processes ready for improvement to vield predictable results; or (d) the selection from a finige
number of identificd, predictable solutions, with a reasonable expectation of success {Z.¢., “obviocus
way") See eg. KSR IntT Co. v Teleflex Ine., 550 US, 398 (2007}

Defendants also xdentify the prior art now known to Defendants that either alone or n
combination with other prior art rendder the asserted clatms of the asserted patents wmvalid as
ohvious under 35 US.C. § 103, The combinations of prior art disclosed i the claim charts are
appropriate at least because each reference mn a combination discloses purported inprovements in
the same area of technology and a person of ordmary skill in the art would have been movivated to
combine the purported mmprovements to produce an improved product. In certain instances, the
suggested obvicusness combinations are provided 1a the altemative t1© Defendants’ anticipation
contentions and are not to be construed to sugpest that any reference mcluded in the combinations
1s not by itself antivipatory.,

Defondants reserve the right to offer expert, and other, testimeony regarding the propriety

of the prior art combinations upon which they rely.
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Andrew Clyistian praducts m Style No. 9132 {Show
It Briefy (9132 Show-lt Bmf\ and Style No. (}} 33
{(Show-It Boxer) ("9133 Show-It Boxer”y featuring
“Show-{t 2.0 Technology” render obvious the asserted
clatms of U.S. Patent No. 10,034,496 ynder 35 US.C
§ 103 alernatively in view of ULS. Patent 7,631,369
{the 368 Patent™} andor Furopean
Application No. EP0 476 818 (“"EP 0 476 8187},

Second
Amended

fs\." i .-a&

The obviousness combinations asserted and disclosed
in this chart are as follows:

*  Andrew Christian 9123 Show-It Brief9133
Show-it Boxer in view of EP O 476 818 (all
asserted claims)

¢ Andrew Chostian 9132 Show-It Brieff9133
Show-it Boxer in view of "309 Patent {claim
2)

*  Andrew Christian 9123 Show-It Brieff9133
Show-it Boxer in view of EP O 476 818
further view of "369 Patent {¢laim 2)

Patent

All asserted
claims of the
496 patent

L Nl
h

The combination of the following printed
publications, each disclosing Andrew Christian
products in Style No. 9132 (Show-1t Brief) (9132
Show-1t Brigf”) and Style No. 9133 {Show-It Boxer}
{9133 Show-1t Boxer™) featuring “Show-it 2.0
Technology” {the * Andl ew Christian ponted
publications™), renders obviouns the asserted clanng of
U.S. Patent No. 10,034 496 under 35 US.C. § 103

alternatively in view of US Patent 7,63 1,369 {the
**369 Patent”) andior Buropean Patemt Application
No. EP 0476 8IS ("EP 0476 8187},

Second
Amended
Al-B

The Andrew Chiristian printed publications are the
following documents: ACIO00091-ACID00092
{"Show-1t 2009 Line Sheet™); ACOD0093- AC 000101
{"Show-1t 2009-2010 Catalog™); ACIO00038; and
ACIER0040.

The obviousness combinations asserted and disclosed
in this chart are as follows:

Al asserted
claims of the
496 patent

5‘1‘,
LA
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*  Andrew Christian printed publications in view
of BP0 476 818 {all asserted claims)

e Andrew Christian printed publications in view
of 7369 Patent (clam 2}

*  Andrew Christian printed publications i view

of EP Q476 818 in further view of "369
Patent (claim 2}

Second | This chart will be updated prrsuani to the Conrts July

Amended | 15> 2019 order.

B-1

All asserted
claims of the
496 patent

The disclosre of LS. Patent Pubhcaton No
200470025218 {""218 Publication”™) either expressly,
nnplicitly, or inherently anticipates the asserted clamms
of US. Patent No. 1003449 under 33 USC § 102
andfor renders those claims obvious under 35 US.C. §
103 1n view of the Andrew Christian Products m Style
Ne. 9132 (Show-It Brief) (70132 Show-It Bnef™) and
Stvle No. 9133 (Show-lt Boxer) (79133 Show-It
Boxer, and/or Ewopean Patent Application No. EP 0
476 818 A1 (“EP O 476 8187), andfor U.S. Patent No.
7.631,309 {the 369 Patent™).

Second
Amended

UalA

The obwviousness combinations asserted and disclosed
i this chart are as follows:

» 218 Publication fn view 0f 9132 Show-It
Brieff9133 Show-ht Boxer {al] asserted
claims})

» 218 Publication in view of 9132 Show-Iy
Rrieff9133 Show-It Boxer in further view of
EP (3476 &18 (all asserted claims)

» 218 Publication in view of 9132 Show-It

Brieff9133 Show-It Boxer in further view of
the 7369 Patent (claim 2)

Al asserted
claimy ofthe
’496 patent

$§ 102, 103

The disclosure of US. Patent Pubhcation No.
2004/0025218 {""218 Publication™) either expressiy,
implicitly, or inherently anticipates the asserted claims
of U8, Patent No. 10,034 496 under 35 US.C. § 102
andfor renders these claims obvious under 33 US.CL §

Second
Annended

CI-B

Al asserted
claims of'the
"496 patent

103 view of the Andrew Chustian printed
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publications, and/or European Patent Application No.
EP 0476 818 Al ("EP O 476 B187), andior LIS, Patent
No. 7,631,369 {(the 369 Patent™).

The Andrew Christian printed publications are the
following documents: ACID0R L ACIDOONS2
{“Show-It 2009 Line Sheet™); ACO00093-ACO00101
{“Show-It 20092010 Catalog”™); ACIO00038; and
ACTI000040,

The obvicusness combinations asserted and disclosed
m this chart are as follows:
& 218 Publication in view of Andrew Chastian
printed publications (all asserted claims)
e 218 Publication in view of Andrew Chrishian
printed publications i further view of EP O
4?6 IR (all asserted xatms}
¢ 218 Publication in view of Andrew Christian
printed publications in further view of the
369 Patent {claim 2}

Second | This chart will be updated pursuant to the Court’s Julv | All asserted | 39 Us.C
13,2019 ordex. clatms of'the | ‘
Amended * Lo o5 162 103
Amended 496 patent §5 102,10
D-1
Second | This chart will be updated pursuant to the Court’s July %H asserted | 30 US.C
g g L‘;ZQ"‘ """ 2 oy
Amended 15, 2619 order. claims of the 103
49«:.1 patent |°
E-1
Second | This chart will be updated prsuant o the Courts July | All asserted | 3% US.C
5,20 Wihe | o,
Amended 15, 2009 order. f::}mms of the §103
496 patent
F-1
Second | The disclosure of Canadian Indusirial Design | All asserted | 3% US.C
sgistration No. 133038 {the 058 Design™) either | clauns ofthe | |
Amended Rehan‘mon‘_ I\-o' .I.s._() 2 {.ﬁ}e‘ i}_§ Dgs_:g:u 3 eﬁhei‘ (:_hnjns -atih_w 8§ 102, 103
expressty, implicitly, or wherently anticipates the | "496 patent
G1A asserted claims of UK. Patent No. 10,034,496 under

33 U880 § 102, and renders those claims obvious
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under 35 ULS.C. § 103 in view of the Andrew Christian
Producis in Style Neo. 9132 (Show-It Brief) ("9#132
Show-It Brief”} and Style No. 9133 (Show-h Boxer)
(9133 Show-It Boxer™) amd/or US. Patent No
7,631,369 {the 369 Patent™).

The obvicusness combinations asserted and disclosed
i this chart are as follows:
o 058 Design m view of 9132 Show-Ii
Brieff9133 Show-it Boxer {all asserted claims)
» 058 Design in view of 9132 Show-lt
Brief9133 Show-It Boxer in further view of
the *368 Patent (claim 2)

Second
Amended

G-18

The disclosure of Canadian Industrial  Design
Regstration No, 133058 {the 058 Design™) either
expressly, implicitly, or mberently anticipates the
asserted claims of UK. Patent No. 10,034,496 under
35 LSO § 102, and renders those clatms obvious
under 35 ULS.C. § 103 o view of the Andrew Christian
printed publications andfor ULS. Patent No. 7,631,389
{the “"369 Patent™), as set forth i the chart.

The Andrew Christian printed publications are the
following documents: ACHN0091~ACIO0Q092
(“Show-It 2009 Line Sheet™), ACO00093-4C000101
(**Show-1t 2009-2010 Catalog™); ACI000038; and
ACIO00040. '

The obviousness combinations asserted and disclosed
i1 this chart are as follows!
*  COSE Design in view of the Andrew Chiistian
printed publications (all asserted claims)
+ 058 Design m view of the Andrew Christian
printed publications in further view of the "369
Patent {claim 2)

All asserted
claims of the
496 patent

35 UsC

§§ 102, 103

H-1

Andrew Chaistian products tn Style No. 9132 (Show-It
Briel) (<9132 Show-Ii Briaf™ and Style No. 9133 {(Show-
It Boxer} ("9133 Show-it Boxer™) featuring “Show-1t 2.0
Technology™ either expressly, mmplicily, or mheremly
anticipate the asserted claims of US. Patent No.

All asserted
clamms ofthe
496 Patent.

35 USsC

58102, 103
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10,634 496 under 35 U.S.C. § 102 and/or render those
claims obvious under 35 UL.S.C. § 103,

The combination of the Andrew Chrstian printed
publications, each disclosing Andrew  Christian
products in Style No. 9132 (Show-It Brieh) ("9132
Show-It Brief”) and Style No. 9133 (Show-H Boxer)
(9133 Show-It Boxer™) featwring “Show-t 2.0
Technology,” renders obvious the asserted claims of
ULS. Patent No. 10,034 496 under 35 US.C. § 103,

The Andrew Christian printed. publications are the
following  documents:  ACI000091-ACI000092
{“Show-It 2009 Line Sheet™); AC000093-AC000101
{“Show-It 20002010 Catalog™); ACI000038; and
ACI000040.

All assered
claims of the
"496 Patent.

Second
Amended

f)v: .-’%

| Andrew Christian praducts in Style No. 9132 (Show-

It Brief} (“9132 Show-It Brief”) and Style No. 9133
{Show-It Boxer) (9133 Show-It Boxer™) festuring
“Show-it 2.0 Technology™ render obvious the asserted
clanms of LS, Patent No. 8,687,030 under 33 US.C. §
102 glternatively m view of ULS, Patent 7,631,369 {the
369 Patent”) andior Furopean Patent Application
Ne  EP 0476 818 ("EP 0 476 8187}

The obviousness combinations asserted and disclosed
v this chart are as follows:

»  Andrew Christian 9123 Show-lt Brieff9133
Show-t Boxer in view of EP O 476 818 (all
asserted clains)

e Andrew Christian 9132 Show-It Brieff9133
Show-it Boxerin view of "369 Patent (claim
2)

& Andrew Christian 9123 Show-It Brieff9133
Show-t Boxer mview of EP O 4768181
further view of "369 Patent (claim 2)

All asserted
clairns of the
T030 patent

ISUSC §
103

Second

Amended

The combination of the following printed
publications, each disclosing Andrew Christian
products m Style No. 9132 (Show-1t Brief) ("9132
Show-It Brief”} and Style No. 9133 (Show-It Boxer)
{9133 Show-It Boxer™ featuring “Show-1t 2.0

clatms of the
030 patent

DEFENDANTS PRELIMINARY INVALIDITY
CONTENTIONS - 16
D18cv- 1464018

Page 433 of

2001
1677

IPR2024-(

01163



Y
s

5

&

TN T I SO
foase 248w

1464-HR D

cument 81.5  Filed GBS Page 1B of

Technology” (the “Andrew Christian printed
publications™), renders obvious the asserted claims of
U5, Patent No. 9,687,030 under 3[3USLC 103
aiternam ely in view of U.S. Patent 7.631.369 (the

#7369 Patent™) and/or Buropean Patent Application
No. EP 0476 818 ("EP 0 476 8187}

The Andrew Christian printed publications are the
following documents: ACI00091-ACION00N2
{“Show-{t 2009 Line Sheet”); ACODO093-ACO0010]
{“Show-1t 2009-2010 Catalog”™ ), ACID00038; and
ACI000040.

The obviousness combinations asserted and disclosed
in this chart are as follows:

e Andrew Christian printed publications in view
of EP O 476 818 (all asserted clanms)
Andrew Christian printed publications in view
of 369 Patent {claim 2)
Andrew Christian printed publications in view
of EP O 476 818 in further view of 7369
Patent {claim 2)

Second

Amended

Al B2

This chart will be updated pursnant to the Court™s July
i85, 2019 order.

AR asseried
clatms of the
Q30 patent

Second
Amended
U-2A

The disdosurt of U.S. Patent Publication No.
2004/0025218 {"'218 Publication™) cither expressly,
imphicitly, or mherenﬂv anticipates the asserted claims
of US. Patenst No. 9687030 under 353 UNC. § 102
and/or renders those claims obvious under 3.5 L S.C§
103 in view of the Andrew Christian Products 1n Style
No, 9132 (Show-It Brie) (79132 Show-It Brief”) and
Style No. 8133 (Show-hi Boxer} (79133 Show-ht
Boxer, and/or Furopean Patent Application No. EP O
476 8§18 A1 ("EP 0 476 §18™), andior U.S. Patent No.
7,631,369 {the "7 369 Patemt™).

The obvicusness combinations asserted and disclosed
i this chart are as follows:

Al asserted
clamms ofthe
Q30 patent
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« 218 Publication m view of 9132 Show-It
Brief/9133 Show-It Boxer {(all asserted
claims)

e« 218 Publication in view of 9132 Show-It
Brief/9133 Show-It Boxer in further view of
EP O 476 818 (all asserted claims)

e« 218 Publication 1n view of 9132 Show-It
Brief/9133 Show-It Boxer in further view of
the "369 Patent {claim 2)

The disclosure of U8, Patent Publication No.
Amended | 200406073218 (218 Publication™) either expressly, | All asserted | 35 US.C

2B

tmpheitly, of inherently anticipates the asserted claims
of U.S. Patent No. 9687 030 under 35 US.C. § 102
and/or renders those clanms obvious under 33 US.C §
103 m view of the Andrew Christian printed
publications, and/or European Patent Application No.
EP 03476 318 Al ("EP O 476 8187, andfor US. Patent
No. 7,631,369 (the ""369 Patent™).

The Andrew Christian printed publications are the
following documents: ACI000091-ACI000092
{“Show-1t 2009 Line Sheet™); ACOD0093-AC000101
{"“Show-It 2009-2010 Catalog™), ACI000038; and
ACIO00040.

The obviousness combinations gsserted and disclosed
i this chart are as follows:

« 218 Publication in view of Andrew Christian
printed publications (all asserted claims)

* 218 Publication in view of Andrew Christian
printed publications in further view of EP Q
476 818 (all asserted claims)

e 218 Publication in view of Andrew Christian

printed publications 1 further view of the
369 Patent {clann 2}

clamms of the
030 patent

§§102, 103

Second
Amended

D-2

This chart will be updated presuant to the Court™s July
15, 2019 arder.

clatns of the
030 patent

35 US.C

§§ 102, 103
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{}

Second
Amended

E-2

This chart will be updated pursuant to the Court’s July
15, 2019 order.

Al asseried
chatms of'the
3340 patent

Second

Amended

This chart will be updated pursuant ©o the Court’s July
13, 2019 order.

Al asserted
claims ofthe
O30 patent

Second
Amended

G"Z .-a&

The disclosure of Canadian Industrial  Design
Registration No. 133058 (the V038 Design”) either
expressly, implicitly, or inherently anticipates the
asserted claims of ULS. Patent No. 9,687,030 under 35
LLS.CL § 102, and renders those claims obvious under
35 USC § 108 1 view of the Andrew Christian
Products in Stvle No. 9132 (Show-It Brief) (“9132
Show-It Brief™) and Style No. 9133 (Show-lt Boxer}
(“9133 Show-It Boxer™ andior U.N., Patemt No.
7631369 {the 7369 Pateni™).

The ohviousness combinations asserted and disclosed
11 this chast gre as ollows

¢ 058 Design in view of 9132 Show-k
Brieff9133 Show-It Boxer (sl asserted claums)
« ‘058 Design in view of 9132 Show-lt

Brief9133 Show-It Boxer in further view of
the "369 Patent (claim 2}

All asserted
claims of the
‘030 patent

Second
Amended

-2B

The discloswre of Canadian Industrial  Design
Regtstration No. 133058 {the “038 Designa”) either
expressty, umplicitly, or inherently anticipates the
asserted clamms of ULS. Patent No. 9,687,030 under 35
LLS.CL § 102, and renders those claims obwious under
35 USLC § 103w view of the Andrew Christian
printed publications and/or U.S. Patent No. 7,631,369
{the “’369 Patemt™), as set forth i the chat.

The Andrew Christian printed pablications are the
following documents: ACIO00091-ACHD00092

{“Show-It 2009 Line Sheet™); ACG00093-AC000101

All asserted
claims of the
030 patent

35 USC
§§ 102,103
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{“Show-1t 2009-2010 Catalog™); ACIS00Q38; and
ACI000840.

The obviousness combinations asserted and disclosed
in this chart are‘as follows:
e (58 Design m view of the Andrew Christian
printed publications (all asserted claims)
e 058 Design in view of the Andrew Christian
punted pubhicatons in further view of the "369
Patent {clain 2}

-2 Andrew Christian products i Style No. 9132 {Show-it | Al asserted 35 USLC
Brief) ("9132 Show-1t Brief”) and Style No. 9133 (Show+ | ¢laims of the
it Boxer) {9133 Show-It Boxer”) featuring “Show-It 2.0 | *030 patent
Technology” either expressly, implicitly, or mherently
antimipate the asserted claims of LS. Patent No.
9,687 030 ander 35 URC. § 102 sndior render those
claims obvious under 35 U.8.€. § 103,

<3

¥V
L7
-
N
]
™

= The combination of the Andrew Christian printed | Al asserted
publications, each disclosing  Andrew  Christian | clammg of'the
products in Stvle No. 2132 (Show-It Briefy (*0132 | *030 patent

Show-it Brief”} and Stvle No. 9133 (Show-It Boxer}
{“9133 Show-It Boxer™) featuring “Show-lt 2.0
Technology,” renders obvious the asserted claims of
UK. Patent No. 8,687,030 under 35 U1.8.C. § 103

163

s

The Andrew Christian printed publications are the
following  docoments:  ACIO00091-ACI000092
{“Show-1t 2009 Line Sheet™y; AC000093-AC000101
(“Show-It 20092010 Catalog™); ACIO00038; and
ACH00040.

All of the cited references are analogous art. All disclose {or are) male undergarments with
a particalar focus on the wearer’s genttalia for reasons such as comfort, support, and health, See,
ez, 218 Poblication at {0002} (*The present wvention provides an underganment for men and,
more pariicularly, to such a men’s uoderganment that is good for the health of the user’s gentals ™),

March 2009 Press Release ("Show-1t Technology 2.0 features a ludden “comty cup’ that gently
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lifts and presents the package to the front.”); WO 01/37687 Al at Abstract (“The invention relates

to a hygrenic elastic garment for men’s underwear. . The testicles tend to be separated towards the

front due to the fact that the parment s sewn to the inner front part of the underpants, thereby
reducing contact and direct friction betwesn the testicles and the groin. Said garment can provide
relief for many individuals who suffer stching, eczema, rash, ete. caused by perspiration and
friction.”).
IV,  Invalidity Under 353 UR.C. § 112

Defendants list below the grounds upon which certain asserted claims of the asserted
patents are invalid under 35 USC. § 112

Claim 2 of the "030 and 496 patents

When read 1 light of the specification and the respective prosecution histories, the claim
limitation “[a] garment according to claim | wherein the stretch panel has asymmetrical stretch
characteristics sugh that the spetch panel stretches more easily m s divection parallel to the
waistband and less easily in a divection at right angles to the waistband” m claim 2 of both Patents-
In-Suit would not have informad those skilled in the ant as of the effective filing date of the scope
of the invention with reasonable certainty. Moreover, the specification, at the time the application
was filed, would not bave taught one skilled i the art how to make and/or use the full scope of the
claimed invention without undue experimentation and / or the specification does not describe the

alleged invention in sufficient detail so that one skilled in the art could reasonably conclude that

the alleged mventors had possession of the alleged invention.

Claim 1 of both Patents-In-Suit requires that the claimed “stretch panel” be “attached to
the body inside the from portion.” Specifically, claum 1 of the 030 patent requires that the “stretch
panel” have “a top edge attached to the body at the waistband seam, & bottom cdge attached at the
first seam, {and] side edpes attached to the body at side scams extending substantally continuonsly

along either side of the front portion from the first seam to the waistband seam...” Sinularly, claim

DEFENDANTS PRELIMINARY INVALIDITY
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P

1 of the 496 patent requires that the “stretch panel” have “a top edge attached to the body at a top
location, a bottom edge attached 10 the body at a bottom location, {and] side edges attached o the
body at side seams extending substantially continuously along either side of the front portion...”

Claim 2 of both Patents-In-Suit require that the “stretely panel™ has “asymmetrical stretch
characteristics.”” According to the specification, asvmmetrical stretch means that “the coefficieny
of elasticity of the material has 3 first value in a first direction in the plane of the material and a
second value different from the first value 1o a second direction at night angles to the first divection
1a the plane of the material.” 030 patent at Col. 5 Lans, 813, At the same time, claim 2 requires
that the “asymumetrical stretch charactenstics™ provide for the “stretch panel” 1o stretch “more
easily it a direction parallel to the waistband and less easily #n g direction at right angles to the
waistband.” But the “stretch panel” of claim 2 1s the streteh paned that is “attached™ 10 the “body”
of the garment at the top, bottom, and sides of the “stretch panel™ Thus, the attachment, or lack
thereof, of the “stretch panel” to the “body” contmls how casily the “stretch panel” i3 able 1o stretch
m directions relative to the “waistband,” and therefore if there 15 the required “asymumetrical
stretch.””  Bois not clear how ooe of ordinary skill could detenmine whether the “stretch panel” has
“asymumetrical stretch characteristics”™ such that it meets the claim linstation. It may be, for
example, that one of ordinary skill would have 1o test the type of fabriv used 1o make the stretch
panel, or, alternatively, test the streich panel sewn mto the garment, 2. the stretch panel according
to clazm 1. In claim 4, the alleged inventors were clear regarding what 15 to be measured — the
fabrie: “the stretch panel comprises a fabre having a streteh of at least 30%."  Claim 2, i contrast,
provides no such clarity, and the specification only furthers the uncertainty,

Moreover, it i3 not clear o one of ordinary skill how one would micasure whether the

R

“streteh panel has asymumetrical streteh characteristios™ “such that” “the stretch panel stretches
more gasily i g direction parallel to the waistband and less sasily in g direction at night angles to

the waistband.” The specification discloses measuring the amount of streteh of a fabric using only
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pw

a “strip of material that is 30-40 cm long and 20 cm wide when taught [sic] but un-stretched and
anchoring one end of the strip”™ Col. 5 Las. 26-38. The specification does not disclose how to
measure the stretch of fabric sewn into, and constrained by, a garment, nor does 1t disclose how

one would determine whether the “siretch panel has asymmetrical streteh charactenistics™ “such

that” “the stretch panel stretches more easily in a direction paratlel to the waistband and less easily

in a divection at right angles fo the waistband.” Thus, claim 2 of each of the Patents-tn-Suit is
indefinite under 35 US.C. § 112, 9 2 and/or 1s invalid under 35 US.C. § 112,

Al Claims of the 426 patent

U.S. Patent Application No. 14/798, 332 (the “7332 application”™), which later issned as the
496 pateny, fails to adequately support the terms “top location” and “bottom location”™ used in
clain 1 of the "4%6 patent, as required by 35 US.C § 112, 9 1. The terms “top location™ and
“bottom location” appearad for the first time 1n the 332 application in the Applicant’s February
6, 2018 amendinent. THese two tenis were not used in the as-filed 7332 application’s specification
or either gpplication to which the "332 application claims priority — Patent Application Ne.

13/193,584 and Provisional Application No. 61/429,065.

ATED this 12th day of Augast, 2019
DORSEY & WHITNEY LLP

Parg MEIKLEIOHN WSBA# 17477
MEIKLEREHN PAULZEDORSEY.COM
ERINKOLTER WSBA #53365
KOLTER ERIN@DORSEY.COM
Dorsey & Whituey LLP
Columbia Center

701 Fifth Avenue, Suite 6100
Seattie, WA 98104

{206) 903-8800
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CERTIFICATE OF SERVICE
I hereby certify that on this date § caused o be served the foregoing on the Bllowing

counsel of record by the methed indicated:

[ 1 Via Messenger

[ 1 ViaFacsimile

SEATTLE L1 ViaU.S. Mail
ELEPHONE: (“0{)} 3867542 Via Electronic Mail

FacsiMing: {2063 386-7500 Via BECF Notification

EMALL: BRIAN PARKEESTUBL.COM

STEVEN T, LoveTT

STEVE LOVETT@STORLCOM
NATHAN C. BrRunprTe

NATHAN BRUNETTEGISTORL.COM
760 S W, NINTH AVE., SUITE 3000
Porrianh, QR 97205
TELEPHONE: (5033 224-3380
FACSIMILE (303} 220-2480

Dated this 12th day of August, 2019,

Erin Kolter
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