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Overview
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The Claimed Invention

0
an United States Patent (101 Patent No:  US 10,834,974 B2
Bigney et al. 124 Date of Patent: *Nov. 17, 2020

(M) GARMENTS FOR MEN

= The 974 patent is directed to a male garment with
a pouch “defined between [a] stretch panel and
the front of the garment.”

2 Fled  seLos ‘974 Patent, 1:40-44

Prisr Publication Iuts

e S = The stretch panel, being elastic and attached to a

- front portion of the garment while stretched,

“gather[s]” the material of the “front portion” and
S helps to form the pouch.

’974 Patent, Cl. 1, 6:10-41

Wagner Decl. (EX1005), 11 26-29, 47, 50, 53, 67, 79, 82, 118, 131, 136, 150-151, 153
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The Claimed Invention

tals;

the stretch panel being resiliently elastic both in a direc-
tion between the top edge and the bottom edge and in
a direction between the side edges, the stretch panel
having a length when unstretched smaller than a length
measured along the front portion between the top and
bottom locations and a width when unstretched smaller
than a width measured along the front portion between
the side seams such that the front portion is gathered
from side-to-side and top-to-bottom by the stretch
panel and defines a three-dimensional pouch between
the stretch panel and the front portion for receiving the
wearer’s genitals and holding the wearer’s genitals
while the garment is being worn.

’974 Patent, Fig. 4 (annotated)
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The “Stretch Panel” in the '974 Patent

= The 974 patent teaches the stretch
panel can be “various materials,”
including an “elasticized fabric.”

= It does not require a particular

construction for the stretch panel. ‘974 Patent, 5:20-28; see also 3:5-61

= The stretch panel can be “formed
from a plurality of pieces of fabric
seamed together.”

‘974 Patent, 8:5-10; see also 7:43-8:4

Pet., 1, 5, 12-14; Pet. Reply, 5-7; Wagner Decl., 1 50
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The “Stretch Panel” in the '974 Patent

= The 974 patent describes that the
stretch panel is “stretched” as it is
attached to the front of the underwear.

= As a result, in its “relaxed, un-stretched
condition,” the stretch panel causes the
front portion to be gathered together
and thereby define a genital pouch.

‘974 Patent, 6:28-41

Wagner Decl., 1126-29, 47, 50, 53, 67, 79, 82, 118, 131, 136, 150-151, 153;

Pet-> 1, 5-7,10-11, 24, 29, 31, 50-51, 62) 69_71
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Invalidity Grounds

Ground References

Kitsch (Ex1007) in view of Brocks (ExX1008) renders obvious

1 claims 1-13, 15-16
o Carrillo (Ex1010)* in view of Brocks (Exi1008) renders obvious
claims 1-9, 11, 13, 16
oh Carrillo (Exi010) in view of Brocks (Exi0o08) and further in

view of Kitsch (Exi007) renders obvious claims 10, 12, 15

* Certified translation
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Kitsch Overview

US 200801 78369A1

a9 United States
2 Patent Application Publication (0, Pub. No.: US 2008/0178369 A1

Kitsch et al. (41) Pub. Date: Jul, 31, 2008
1%4) UNDERWEAR GARMENT FOR A MALE Publication Classification
(51} laLcL
(751 loventors William Trent Kitch, Kelowna 1B o2 (2006.01)
(AL Crabg Golinwiki, Calgary (52) US.CL oo
(CA)
57 ABSTRACT

Comespondencs Address
Antony C. Edwards

PO, Bax 26020

Westhank, BC VAT 2G3{CA)

An underwear garmend for use by a hal is, a person
having a penis and a scrol bec k

i
wly

wisstband so as 10 bisect sasd froot

(T3 Assignee SAXX APPAREL LTD. e *haped ‘”‘“"“‘T irog

ofth s umd
. . as o i ¢ s
21) Appl. No 120000,966 e he perineum of the user. The pouch o

a phallus supposting portion extending forwardly of a plane
(22) Filed Dec. 19, 2007 - o o S

Reluted 1S, Applicat]

60)  Provisional spplication No. 60
25, 2007

Kitsch, [0026]

Pet., 2-3, 8-22; Wagner Decl., 11 42-43, 45-63
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Kitsch Overview
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Carrillo Overview

(12) SOLICITUD INTERNACIONAL PUBLICADA EN VIRTUD DEL TRATADO DE COOPERACION
EN MATERIA DE PATENTES (PCT)

(19) Organizacidn ial de la Propi

Intelectual

. oUgs I = Carrillo discloses male underwear with a
Sl chmod st tossoon.  peT WO 0137687 AT “U-shaped elastic garment (1)” that has a
Rl - |- “tear-shaped” opening and is attached to

(21) Niimero de Ia solicitud internacional: PCT/ESO0/00434 Calle Virgen Maria, 7-5°A-3, E-28007 Madrid (ES).

5 Fech d preetci it (1) Mandaaris, TORO GORDILLO, o Mt the inside of the front of the underwear.

16 de Noviembre de 2000 (16.11.2000)

{15) Idioma de presentacidn:

o tmtrii | = This elastic garment is “sewn to the inner
el front part of the underwear” so as to
“gently pull [the genitals] forward” to

achieve separation from the groin.

Carrillo, Abstract, 2

Pet., 2, 47-60; Wagner Decl., 1112, 114-133
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Carrillo Overview
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Brocks Overview

. b} . 13
L * Brocks dlSdO”SeS men’s underwear with a “defined
United States Patent w1 Punt Nomber: 5461729 genital pouch” created by attaching elastic material to

Brocks 145] Date of Patent: Oct. 31, 1995

e c— e b a front portion while in a stretched condition:

Assistant Evaminer—Larry D. Woerell, Ir.
[76] Inventor:  William Brocks, PO, Box 509, Cross Anormey, Agens, or Firm—Martin J. Speliman, Jr.
River, NY, 10518

[57] ABSTRACT
Bl Appl No.: 34,188 “The invention relates to a male undergarment brief which
[22] Filed:  Sep. 12, 1994 theough simple consinsction orms a delined genital pouch

and a secured leg opening edge. The brief inclades front and
rear pancls. The front panel comprises two knitted cotton
panels kaving idemtical shapes which are ohversely stitched
_— together thereby forming overlapping fiy openings. The two
5, 406, 407, 408, 409 knined panels provide for a pair of concave lower edges
which make up 2 portion of the leg apenings. The concave
[56] References Cited edges are provided with elastic strips which in their
unstreiched condition are approximately 3 the length of the
U.S. PATENT DOCUMENTS concave edges. The elssiic sirips are cach streached 1o the
Re 21999 /1962 Kenibler length of the concave edges and then secured thereto, With
2664885 11954 Bailey hy ion of the clastic strips, a shirming takes place on
2655610 1111958 MeCabe . 20403 the panels forming a genital powsch and secare leg openings.
3283545 11/1966 Simon
3322020 H1967 Wyss et al
3459442 319N Seelnmetz

[51] Int CL°

[52] U8 ClL ...

[58] Field of Search
an

2408 1 Claim, 4 Drawing Sheels

PRI I_IHII_I 7
= if

Brocks, 2:5:16

Pet., 22-24, 60-63; Wagner Decl., 11 64-67, 134-136
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Kitsch Dispute 1
Whether Kitsch Discloses

a “Stretch Panel” (Claim 1][c])

a stretch panel attached to the body inside the front
portion,

Pet., 12-14; Pet. Reply, 4-7; Wagner Decl., 19 50-51 DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 14
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Kitsch Discloses the Claimed “Stretch Panel”

Kitsch, [0026]

Kitsch, [0030]

Pet., 12-14; Pet. Reply, 4-7; Wagner Decl., 11 50-51
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Kitsch Discloses the Claimed “Stretch Panel”

= Kitsch’s side panels are “seamed together,”
as they are attached to the waistband seam

and to common seam 303.
Wagner Decl., 150

Wagner Depo. Tr. (EX1012), 65:6-18

Pet., 12-14, 33; Pet. Reply, 4-7; Wagner Decl., 11 50-51, 86
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Kitsch Discloses the Claimed “Stretch Panel”

PO argues Kitsch never uses the words This misunderstands patent law:
“stretch panel”:

POR, 29

Kahn Depo. Tr. (EX1011), 109:17-20 Neuvolution A/S v. Chemgene Holdings APS,
IPR2017-01599, Paper 46 at 25 (PTAB Jan. 9, 2019)

POR, 28-29; Kahn Decl. (EX1013), 1 51

Pet. Reply, 5 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Kitsch Discloses the Claimed “Stretch Panel”

PO ARGUES: BUT:

= Kitsch’s side panels are functionally = Nothing in claim 1 requires that the genitals be kept
different, in that the ’974 patent’s separate from the body or enclosed in the pouch.
stretch panel “separates the gen%tal%a = In any case, Kitsch’s side panels keep the genitalia
from the body” and “keeps the genitalia in an enclosed pouch separate from the body:

in an enclosed pouch,” while Kitsch’s
side panels allegedly do not.

Kitsch, [0006]

POR, 30-31

Pet. Reply, 7 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Kitsch Dispute 2
Whether Kitsch Discloses

Elastically Resilient, Four-Way Stretch Material (Claims 1[d], 1[f])

I the stretch panel comprising a sheet of elasti-
cally resilient four-way stretch material

the stretch panel being resiliently elastic both in a direc-
tion between the top edge and the bottom edge and in
a direction between the side edges,

Pet., 14-15, 20-21; Pet. Reply, 7-9, 10-11;Wagner Decl., 11 52-54, 61-62 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE 19
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Kitsch Discloses “Elastically-Resilient Four-Way Stretch Material” (Claim 1[d])

Kitsch, [0030]

Wagner Decl., 1 54

Pet., 14-15; Pet. Reply, 7-9; Wagner Decl., 11 52-54
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Kitsch Discloses “Elastically-Resilient Four-Way Stretch Material”

PO ARGUES: BUT:

= The '974 patent’s stretch panel must be a = Nowhere does the '974 patent use the term
“knit” fabric and “tricot” construction. “knit,” much less “tricot.”

POR, 34; Kahn Decl., 157 Kahn Depo. Tr., 125:16-126:1

= “Four-way stretch can only [sic] achieved | = Claim 14 recites that the stretch-panel is formed
by a knit fabric,” not woven. of “woven fabric.”

Kahn Depo. Tr., 126:17-18 974 Patent, Cl. 14

= The ’974 patent’s stretch panel “stretches | = Claim 2 recites that the stretch panel has
in the length and width equally.” “asymmetrical stretch characteristics.”

POR, 34; Kahn Decl., 1 57 ’974 Patent, Cl. 2

POR, 33-34; Kahn Decl., 1 57

Pet. Reply, 7-9 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Kitsch Discloses “Elastically-Resilient Four-Way Stretch Material”

Kitsch:
PO ARGUES:
= Kitsch focuses on “breathability,” while
the ’974 patent focuses on “elasticity and
comfort.”

= The stretch in Kitsch’s design is based on

the use of Spandex.
’974 Patent:

BUT:

= These are not claim features, and they
are commonalities between the prior art
and patent—not differences.

‘974 Patent, 3:67-4:3, 5:20-22, 2:30-32

POR, 33-34; Kahn Decl., 1 57

Pet. Reply, 7-9 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Kitsch’s Side Panels Are “Resiliently Elastic” in Both Directions (Claim 1[f])

= Claim 1[f] recites that the stretch panel
is “resiliently elastic both in a direction
between the top edge and bottom edge
and in a direction between the side
edges.”

= Kitsch’s side panels are “resiliently
elastic’ in these directions (top-to- Kitsch, [0020]
bottom and side-to-side) for the same
reasons as with claim 1[c].

= That the side panels “mould” to the
scrotum and allow for “resiliently
supported relative movement” further
confirms this.

Wagner Decl., 1 62

Pet., 20-21; Pet. Reply, 10-11; Wagner Decl., 11 61-62
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Kitsch Dispute 3

Whether Kitsch Discloses a “Top Edge,” a “Bottom Edge,”
“Side Edges,” and an “Opening” (Claim 1[e])

Pet., 15-20; Pet. Reply, 9-10; Wagner Decl., 11 55-60 DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 24
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Kitsch Discloses a “Top Edge,” a “Bottom Edge,” and “Side Edges”

= Kitsch discloses there are “upper ends Botiom edge of
12c¢ of side panels 12 where side panels /a;;«ii pancls
12 are stitched to the front walls 26 "7 body ata bottom

~_ - location

and waistband 22 of brief 10,” and
thus discloses a top edge.

= Kitsch’s side panels each have a
“bottom edge” attached at seam 30a
near the perineum area 24.

= Kitsch’s side panels have “side edges”
attached at pouch seams 20.

Kitsch, [0008], [0027]-[0029],
[0037]-[0039], [0041]

Pet., 15-20; Pet. Reply, 9-10; Wagner Decl., 11 55-60
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Kitsch Discloses an “Opening” to Receive the Wearer’s Genitals

Kitsch, [0008], [0026]

Pet., 15-20; Pet. Reply, 9-10; Wagner Decl., 11 55-60
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Kitsch Dispute 4
Whether Kitsch in View of Brocks

Renders Obvious Claim 1[q]

the stretch panel
having a length when unstretched smaller than a length
measured along the front portion between the top and
bottom locations and a width when unstretched smaller
than a width measured along the front portion between
the side seams such that the front portion is gathered
from side-to-side and top-to-bottom by the stretch
panel and defines a three-dimensional pouch between
the stretch panel and the front portion for receiving the
wearer’s genitals and holding the wearer’s genitals
while the garment is being worn.

Pet., 21-27; Pet. Reply, 11-13; Wagner Decl., 11 63-72 DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 27
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Kitsch in View of Brocks Renders Obvious Claim 1[g]

= Brocks teaches its genital pouch is
formed by attaching elastic strips in a
stretched state to the front panel.

= This causes the “stitched material” to
be “gathered together” and thereby

(13 * 2»
form a “genital pouch. Brocks, 2:5-16

Brocks, 4:10-13

Pet., 21-27; Pet. Reply, 11-13; Wagner Decl., 11 63-72
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Kitsch in View of Brocks Renders Obvious Claim 1[g]

= As shown in Fig. 8, the elastic strips are
stretched in a lengthwise and widthwise

direction when being attached. \ (

= The unstretched length and width of the
strips are smaller than the length and Brocks, Figs. 8-9 (annotated)
width measured along the seams after
attachment in a stretched state, as
shown in Fig. 9.

Brocks, 3:27-4:1

Pet., 21-27; Pet. Reply, 11-13; Wagner Decl., 11 63-72
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Kitsch in View of Brocks Renders Obvious Claim 1[g]

Obviousness Rationale:

= Attaching in a stretched state as taught by
Brocks has “the benefits of the elastic material
assisting in ‘gathering’ the material to which it
is attached to form the pouch.”

= “Such a modification would not require any
additional materials.”

= “[Tlhe side panels being attached in a
stretched state and then being allowed to
contract would add to the formation and
supportive nature of the pouch.”

Wagner Decl., 1 68 Wagner Decl., 11 69-71

Pet., 21-27; Pet. Reply, 11-13; Wagner Decl., 11 63-72
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Carrillo Dispute 1

Whether Carrillo Discloses
“Elastically Resilient Four-Way Stretch Material” (Claim 1[d])

Pet., 51-54; Pet. Reply, 13-14; Wagner Decl., 11 119-126 DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 31

Tommy John EX1012
Tommy John v. Pakage Apparel
IPR2024-01163



Carrillo Discloses Claim 1[d]

= Carrillo discloses a “U-shaped elastic garment” in
male underwear which is:

= made of elastic material,;
= shown as a single sheet;

= sewn to the front part of the underwear and
attached to the elastic of the waistband; and

= provided to “gently pull [the intimate parts]
forward.”

Carrillo, Abstract, 1-2

Pet., 51-54; Pet. Reply, 13-14; Wagner Decl., 11 119-126
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Carrillo Discloses Claim 1[d]

A POSITA would understand from these disclosures that Carrillo’s elastic garment has four-way
stretch (that is, stretches up and down and side to side). . .

« To accommodate “wearers of different sizes and
body shapes,” and “movement of the wearer.”

* To prevent “bunching of the waistband” when
the underwear is put on.

 So as to “not cause the underwear to rip or
bunch as the front material stretches or is put
under tension.”

« To achieve its “purpose of providing sufficient
separation” by gently pulling the intimate parts
forward without “pinch[ing]” them.

Wagner Decl., 11 121-123, 125 (citing Carrillo, 1-3)

Pet., 51-54; Pet. Reply, 13-14; Wagner Decl., 11 119-126
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Carrillo Dispute 2

Whether Carrillo in View of Brocks
Renders Obvious Claim 1[g]

the stretch panel
having a length when unstretched smaller than a length
measured along the front portion between the top and
bottom locations and a width when unstretched smaller
than a width measured along the front portion between
the side seams such that the front portion is gathered
from side-to-side and top-to-bottom by the stretch
panel and defines a three-dimensional pouch between
the stretch panel and the front portion for receiving the
wearer’s genitals and holding the wearer’s genitals
while the garment is being worn.

Pet., 60-66; Pet. Reply, 14-17; Wagner Decl., 11133-141 DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 34
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Carrillo in View of Brocks Renders Obvious Claim 1[g]

= Carrillo discloses its elastic garment includes (1) an
opening into a pouch area and (2) allows a user to
insert their genitals into the opening and have them
be “pulled forward” into the pouch area, so that they
are supported and separated from the groin area.

Carrillo, Abstract, 2-3

= Brocks discloses a male undergarment that also
includes a “genital pouch.” The pouch is formed by
attaching elastic strips to the underwear while
stretched, to “create a gathering and shirring forming
a secure enclosure pouch for the male genitals.”

Brocks, 2:5-21, 3:28-4:14, Figs. 8-9
Carrillo, Fig. (annotated)

Pet., 60-66; Pet. Reply, 14-17; Wagner Decl., 11 133-141
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Carrillo in View of Brocks Renders Obvious Claim 1[g]

Obviousness Rationale:

= “[H]elp further define the pouch with
sufficient volume for the wearer’s
genitals.”

= “[W]ould not require any additional
materials” but would “add[] to the
gathering of the fabric to create the

Wagner Decl, 1137 supportive pouch.”
= “[W]ould further [the] cooperation of
the elastic garment and front part of
the underwear providing a pouch
space into which the genitals can be

‘pulled forward.”

Wagner Decl., 11 137-139
Carrillo, Fig. (annotated)

Pet., 60-66; Pet. Reply, 14-17; Wagner Decl., 11 133-141
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Carrillo in View of Brocks Renders Obvious Claim 1[g]

PO ARGUES: BUT:

= Claim 1 does not require supporting genitals

= Carrillo does not disclose supporting f d th
rom underneath.

the genitals from underneath.

= The U-shaped elastic garment in Carrillo
“gently pull[s]” the genitals “forward” when
they are inserted into the opening, thus
supporting them.

= “Pulling on male genitals” as in
Carrillo is different than the genital
support in the ’974 Patent.

POR, 49-50; PO Sur-reply, 9

Pet. Reply, 15 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Carrillo in View of Brocks Renders Obvious Claim 1[g]

PO ARGUES: BUT:

= Carrillo does not have a pouch because = Carrillo never describes its U-shaped garment
its U-shaped garment is “essentially as “essentially congruent” to the underwear
congruent” with the inside of the body and does not use the term “pocket.”
underwear and forms a “pocket,” not a
“pouch.” = Carrillo describes a pouch between the U-

shaped garment and front of the underwear:

Carrillo, Abstract

POR, 49

Pet. Reply, 14-15 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Carrillo in View of Brocks Renders Obvious Claim 1[g]

PO ARGUES: BUT:

= Carrillo does not disclose gathering the = Carrillo’s figure does not suggest that its U-
front portion to form a pouch or the shaped garment is “baggy,” and it could not
claimed lengths of the stretch panel perform its stated function to “gently pull [the
relative to the front portion because genitals] forward” to separate them from the
the “pocket” of Carrillo is “at best wearer’s body if it were baggy.

baggy when sewn to the underpants.”

= Petitioner relies on Carrillo in view of Brocks
for gathering the front portion to form a pouch
and for the lengths of the stretch panel relative
to the front portion—not Carrillo alone.

POR, 50-51;

Pet. Reply, 16 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Carrillo in View of Brocks Renders Obvious Claim 1[g]

PO ARGUES: BUT:

= Combining Carrillo and Brocks would = The Petition never suggests incorporating Brocks’
result in underpants that “include an strips around the leg openings in Carrillo’s
elastic garment (Carrillo) and a pouch underwear alongside the elastic garment . . .
created by elastic material surrounding
leg openings (Brocks).”

Wagner Decl., 1137

POR, 52-56; PO Sur-reply, 9-10

Pet. Reply, 16-17 DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Other Disputes
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Claim 2 — “Asymmetrical Stretch Characteristics”

= Claim 2 recites “wherein the stretch panel has
asymmetrical stretch characteristics such that
the stretch panel stretches more easily in a
direction parallel to the waistband and less
easily in a direction at right angles to the
waistband.”

= Kitsch-Brocks and Carrillo-Brocks renders
obvious Claim 2.

= Specifically, Brocks discloses that material
used in underwear can have asymmetrical
stretch characteristics, such that it stretches
more easily “along the lateral axis” (i.e., Brocks, 1:22-31
parallel to the waistband) and less easily
“along the longitudinal or the vertical axis”
(i.e., at right angles to the waistband).

Pet., 27-29, 66-69; Pet. Reply, 18; Wagner Decl., 1173-78, 142-149
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Claim 2 — “Asymmetrical Stretch Characteristics”

Obviousness Rationale:

= Asymmetrical stretch would “help accommodate
the forces placed on the underwear by the wearer ...
and would have ensured the stretch panel would
not prevent the body material from stretching.”

= Applying Brocks’ teaching “would have been a

simple, well-known way to implement or construct

Wagner Decl., 175 the four-by-four stretch weave side panels as
disclosed in Kitsch.”

= The stretch panel would continue to function as
before, only now the wearer could stretch the
underwear more in the lateral direction.

Wagner Decl., 11 77-78
Wagner Decl., 176 8

Pet., 27-29, 66-69; Pet. Reply at 18; Wagner Decl., 11 73-78, 142-149
DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Claims 3, 16 — “Rectangular” Stretch Panel

= Claims 3 and 16 recite that the stretch panel is “rectangular” and that the opening is “U-
shaped” (claim 3) or has a “rounded bottom edge” (claim 16).

= PO does not dispute Carrillo discloses these elements, but argues that Kitsch’s side panels are
“not rectangular” and lack an opening between them.

= The '974 patent discloses that for the stretch panel to be rectangular, it need only have sides
that are “generally straight” and “generally perpendicular” to the waistband:

'974 Patent, Figs. 3,9

Pet., 29-30, 45-47, 69-70, 82-83; POR, 57-58, 65

Pet. Reply, 18-19, 24-25; Wagner Decl.,w 79-80, 108, 150-151, 169 DEMONSTRATIVE EXHIBIT = NOT EVIDENCE
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Claims 3, 16 — “Rectangular” Stretch Panel

= Kitsch’s side panels are rectangular and have an opening just like the 974 patent:

’974 Patent Kitsch

'974 Patent, Fig 3 (inverted) Kitsch, Fig 8 Kitsch, Fig. 1

POR, 57-58, 65; Pet., 20, 29-30, 45-47, 69-70, 82-83

Pet. Reply, 18-19, 24-25; Wagner Decl.,w 79-80, 108, 150-151, 169 DEMONSTRATIVE EXHIBIT = NOT EVIDENCE

Tommy John EX1012
Tommy John v. Pakage Apparel
IPR2024-01163



Claims 4-5 — Stretch of 30%

‘974 Patent _ (Stretched length — Unstretched length)
. i “Stretch” — Unstretched length
= Claims 4-5 recite that the stretch panel has 974 Patent, 5:37-45

“at least 30%” stretch.

= Kitsch-Brocks and Carrillo-Brocks render
obvious Claims 4-5.

= It would have been obvious to use a stretch
panel having at least 30% stretch, as taught
by Brocks, for Kitsch’s side panels or
Carrillo’s U-shaped garment, in order to
gather the fabric to form a pouch with
sufficient volume.

Brocks, 2:5-14

Brocks (100 — 66.6)
“Stretch” 66.6

=50%

Pet., 30-35, 70-78; Pet. Reply, 19; Wagner Decl., 11 81-88, 152-158

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Claim 8 — Opening with a Width in Excess of 2 cm

= The opening in the lateral spacing between the
side panels allows them to “isolate the phallus
and scrotum into the pouch compartment.”

Wagner Dec., 191 (citing Kitsch, [0026], Figs. 3, 7-8)

= The “width from the lateral exterior side seams
26a” on either side of the opening “optimizes a

maximal volume” of the pouch.
Sy

AG3

Kitsch, [0036]

= Thus, a POSITA would understand from Kitsch
that the “opening between the side panels would
have a width in excess of 2cm” to allow a wearer
to “insert their genitals into the pouch,” with the
pouch having enough “volume.”

Wagner Decl., 1 91 (citing Kitsch, [0036])

Pet., 35-36; Wagner Decl., 191

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Claim 8 — Opening with a Width in Excess of 2 cm

= Carrillo likewise discloses to a POSITA that its
opening has a width in excess of 2 cm.

= The wearer introduces the “intimate parts
through the opening,” and they are then “gently
pulled” forward.

Carrillo, 2

= If the opening was not at least 2 cm, then the
“wearer would be unable to insert their
genitals,” and the genitals may be “pushed back
against the groin” or pinched, which Carrillo
seeks to avoid.

Wagner Decl., 1 161 (citing Carrillo, Fig., Abstract, 2-3)

Pet., 76-77; Wagner Decl., 1161

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Other Dependent Claims

= For the remainin% dependent claims, PO raises the same arguments as before. These
0

arguments all fail

r the reasons discussed.

Claims 6, 7, 13 — Kitsch-Brocks and Carrillo-Brocks “fail to render obvious Claim 1, so they fail to
render Claim 6, Claim 7 or Claim 13 obvious.” POR, 59.

Claim 9 — “Kitsch does not disclose a stretch panel ... Carrillo does not include a pouch ... The opening
taught by Carrillo is not suited to supporting the wearer’s genitalia.” POR, 60-61.

Claim 10 - “Kitsch and Brocks fail to render obvious Claim 1, so they fail to render Claim 10 obvious ...
[T]here is no basis for combining Carrillo with Brocks or Kitsch with Brocks.” POR, 61-62.

Claim 11 — “Brocks does not disclose a stretch panel, nor does Brocks disclose an opening ... Kitsch does
not disclose a stretch panel with an opening ... [A] wearer of Carrillo’s undergarment will need to
physically manipulate his phallus ... due at least in part to the bagginess.” POR, 62-63.

Claim 12 - “Kitsch discloses side panels ... There is no stretch panel ... [T]here is no basis for combining
Carrillo with Brocks or Kitsch with Brocks.” POR, 63-64.

Claim 15 — “Kitsch and Brocks fail to render obvious Claim 1, so they fail to render Claim 15 obvious ...
[T]here is no basis for combining Carrillo with Brocks or Kitsch with Brocks.” POR, 64.

POR, 59-64; Pet. Reply, 20-24

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Expert Credibility

PO’s Claim Ms. Wagner’s Testimony

* Ms. Wagner is a “hired gun to invalidate
patents” (POR, 22)

Wagner Depo. Tr.,

39:11-23
* Ms. Wagner was given “all of the colorized
figures in her declaration” by Petitioner (POR,
22) Wagner Depo. Tr.,
120:3-9

POR, 22-26; Pet. Reply, 2-4

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Expert Credibility

PO’s Claim Ms. Wagner’s Testimony

» Ms. Wagner was unable to describe the
invention in the 974 (POR, 23)

Wagner Depo. Tr.,

21:25-22:7
» Ms. Wagner “did not know if Kitsch Wagner Depo. Tt
disclosed a stretch panel” (POR, 23) )

* Ms. Wagner “did not know if Kitsch

disclosed an ‘opening’” (POR, 23) Wagner Depo. Tr.,

52:15-19

POR, 22-26; Pet. Reply, 2-4

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Expert Credibility

PO’s Claim Ms. Wagner’s Testimony

« Ms. Wagner “did not know if Brocks Wagner Depo. Tr.,

included side panels” (POR, 23) 90:15-18

» Ms. Wagner “had no idea whether
Carrillo included a pouch” (POR, 23)

Wagner Depo. Tr.,
105:10-23

POR, 22-26; Pet. Reply, 2-4

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Expert Credibility

PO’s Claim

Ms. Wagner’s Testimony

* Ms. Wagner selectively deleted claim language
in her analysis (POR, 25)

Wagner Depo. Tr., 96:4-7 Wagner Decl., 1 72

POR, 22-26; Pet. Reply, 2-4

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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Expert Credibility

PO’s Claim Ms. Wagner’s Testimony

» Ms. Wagner “used ellipses to fundamentally
alter the nature of Petitioner’s references”
(POR, 26)

Wagner Depo. Tr., 56:20-22

Wagner Decl., 1 50

POR, 22-26; Pet. Reply, 2-4

DEMONSTRATIVE EXHIBIT — NOT EVIDENCE
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