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Source: POR at 2; EX 1001; https://www.bn3th.com/pages/innovation
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Source: see POR at 9-11; https://www.saxxunderwear.com/pages/about-us; see Pet. Reply at 6 n.2; see PO Sur-Reply at 5 n.3

KITSCH (SAXX)
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Source: POR at 10; EX 1007 at Fig. 3; https://www.saxxunderwear.com/pages/about-us; see Pet. Reply at 6 n.2; see PO Sur-Reply at 5 n.3

KITSCH (SAXX)
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Source: POR at 11-13; EX 1008 (Fig. 5 is “a perspective exploded view of the various components of the brief of the invention.”)

BROCKS
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Source: POR at 13-14; EX 1009

CARRILLO

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 8
Pakage Apparel EX2015 
IPR2024-01163



Source: POR at 5; Ex 1001; PO Sur-reply at 4 n.2

THE ’974 PATENT
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Source: POR at 4-5; Ex 1001

THE ’974 PATENT CLAIM 1
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Source: POR at 5-9

FEATURES OF THE ’974 PATENT

➢Pouch

➢Stretch Panel

➢Support Under Scrotum
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Source: POR at 5-9, 28-30; EX 1001 at Fig. 6, 2:50 – 3:4, 7:18-23 

POUCH
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Source: POR 5-9, 28-30; EX 1001 at Fig. 3, 2:50 – 3:4, 7:18-23 

STRETCH PANEL
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Source: POR at 5-8 (“see also FIG. 3”), 9, 28 (“FIG. 3 and FIG. 6”), 29-30; EX 1001 at 3:14-19, 3:47-49, 4:31-35, 7:23-29; EX2013 ¶¶29-35, 50-54 

SUPPORT UNDER SCROTUM
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Kitsch in View of Brocks Does Not 
Render Claim 1 of the ’974 Patent Obvious
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Kitsch Does Not Disclose Multiple 
Elements of Claim 1 of the ’974 Patent
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Source: POR at 28-42

KITSCH DOES NOT DISCLOSE MULTIPLE 
ELEMENTS OF THE ’974 PATENT

1[c] a stretch panel attached to the body inside the front portion, 

1[d] the stretch panel comprising a sheet of elastically resilient four-way stretch material 

having 

1[e][i] a top edge attached to the body at a top location, 1[e][ii] a bottom edge attached to 

the body at a bottom location, 1[e][iii] side edges attached to the body at side seams 

extending substantially continuously along either side of the front portion and 1[e][iv] an 

opening for receiving a wearer's genitals;

1[f] the stretch panel being resiliently elastic both in a direction between the top edge and 

the bottom edge and in a direction between the side edges, the stretch panel having 

1[g] [i] a length when unstretched smaller than a length measured along the front portion 

between the top and bottom locations and 1[g][ii] a width when unstretched smaller than a 

width measured along the front portion between the side seams such that 1[g][iii] the front 

portion is gathered from side-to-side and top-to-bottom by the stretch panel and defines a 

three-dimensional pouch between the stretch panel and the front portion for receiving the 

wearer's genitals and holding the wearer's genitals while the garment is being worn.

X
X

X

X

X
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1[c] a stretch panel attached to the body inside the front portion, 

Source: POR at 4-5; Ex 1001

KITSCH DOES NOT DISCLOSE 1[c]

1[c] a stretch panel attached to the 
body inside the front portion,
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Source: EX 1001 at Figs. 3-4

’974 Patent Specification On 1[c]
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Source: POR at 28-33; EX 1001 at 1:36-41, 2:50-56, 2:62-66, 3:14-19  

’974 Patent Specification On 1[c]
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Source: POR at 28 (“FIG. 3 and FIG. 6”), 29-33; EX 1001 at 3:33-34, 3:47-49, 3:62 – 4:3, 4:37-38, 6:16-21; EX2013 ¶¶29-35, 50-54, 81-83; PET at 29-30

’974 Patent Specification On 1[c]
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Butnaru v. Ford Motor Co., 84 S.W.3d 198, 204 (Tex. 2002).

Source: POR at 15-21

LEGAL STANDARDS

• “[a] patent may not be obtained . . . if the differences between the 
subject matter sought to be patented and the prior art are such 
that the subject matter as a whole would have been obvious at the 
time the invention was made to a person having ordinary skill in 
the art to which said subject matter pertains.”

  35 U.S.C. § 103(a) 

• If a single element of the claim is absent from the prior art, the 
claim is not obvious. 

  CFMT, Inc. v. Yieldup Int’l Corp., 349 F.3d 1333, 1342 (Fed. Cir. 2003)

• Obviousness is a legal determination that is based on underlying 

factual considerations, including: (1) the level of ordinary skill in 

the art, (2) the scope and content of the prior art, (3) any 

differences between the claimed subject matter and the prior art, 

and (4) secondary considerations of non-obviousness.

  Graham v. John Deere Co. of Kansas City, 383 U.S. 1, 17–18 (1966)
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Butnaru v. Ford Motor Co., 84 S.W.3d 198, 204 (Tex. 2002).

Source: POR at 15-21

LEGAL STANDARDS, cont’d

• Reliance on hindsight bias is impermissible to support 

an obviousness finding, as it may not be “the thread 

that stitches together prior art patches into something 

that is the claimed invention.”

  Metalcraft of Mayville, Inc. v. Toro Co., 848 F.3d 1358, 1367 (Fed. Cir. 2017)

• Where the necessary reasoning to modify an existing 

reference is conclusory or absent, “it is especially 

important to guard against the dangers of hindsight 

bias” and not simply “assume that ‘an ordinary artisan 

would be awakened to modify prior art in such a way as 

to lead to an obviousness rejection.’”

  Plantronics, Inc. v. Aliph, Inc., 724 F.3d 1343, 1354 (Fed. Cir. 2013)
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Butnaru v. Ford Motor Co., 84 S.W.3d 198, 204 (Tex. 2002).

Source: POR at 15-21

LEGAL STANDARDS, cont’d

• The conclusion of obviousness based on a combination of 
references must also be supported with explicit analysis of a 
reason to combine those references.

  KSR Int’l Co. v Teleflex Inc., 550 U.S. 398 at 418 (2007)

• The Federal Circuit has stated that such reasons must be 
more than “mere conclusory statements; instead, there must 
be some articulated reasoning with some rational 
underpinning to support the legal conclusion of 
obviousness.” 

  In re Kahn, 441 F.3d 977, 988 (Fed. Cir. 2006)

• Additionally, reliance on “common sense” as a basis for 

adjusting existing technology without any substantiated 

evidence adds nothing to the obviousness inquiry.

  Mintz v. Dietz & Watson, Inc., 679 F.3d 1372, 1377 (Fed. Cir. 2012)

DEMONSTRATIVE EXHIBIT - NOT EVIDENCE 24
Pakage Apparel EX2015 
IPR2024-01163



Source: POR at 28-33; EX. 1007 at [0027-0028)

KITSCH DOES NOT DISCLOSE 1[c]
NO STRETCH PANEL

➢Kitsch discloses “side panels” that act as 

parallel fences; they do not meet 
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Source: POR at 10, 28-33; EX 1007 at Figs. 3, 8

KITSCH DOES NOT DISCLOSE 1[c]
NO STRETCH PANEL

➢Kitsch prevents the scrotum from 

touching the inner thigh
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Source: POR at 28-33; EX 1001 at Fig. 6; EX 1007 at Fig. 7

KITSCH DOES NOT DISCLOSE 1[c]
NO STRETCH PANEL

➢Kitsch’s side panels do not perform like 

the ’974 Patent’s Stretch Panel
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1[c] a stretch panel attached to the body inside the front portion, 

Source: POR at 4; Ex 1001

KITSCH DOES NOT DISCLOSE 1[d]

1[d] the stretch panel comprising a 

sheet of elastically resilient four-way 
stretch material having
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Source: POR at 27-28; EX 2013 at ¶57 

KITSCH DOES NOT DISCLOSE 1[d]

➢Kitsch calls for a mesh knit 4x4 box 

weave fabric, while the ’974 Patent uses 

a tricot construction 4-way stretch knit 

fabric

➢Kitsch focuses on breathability, while the 

’974 Patent focuses on elasticity and 

comfort
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1[c] a stretch panel attached to the body inside the front portion, 

Source: POR at 4; Ex 1001

KITSCH DOES NOT DISCLOSE 1[e]

1[e][i] a top edge attached to the body at a top 

location, 1[e][ii] a bottom edge attached to the body 

at a bottom location, 1[e][iii] side edges attached to 

the body at side seams extending substantially 

continuously along either side of the front portion 

and 1[e][iv] an opening for receiving a wearer's 

genitals;
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Source: POR at 28 (“FIG. 3 and FIG. 6”), 29-33; EX 1001 at 2:57-61, 3:21-33, Fig. 3; EX2013 ¶¶29-35, 50-54, 81-83

’974 Patent Specification On 1[e]
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Source: POR at 34-39; EX 1007 at Figs. 3, 8

KITSCH DOES NOT DISCLOSE 1[e]
NO OPENING

➢Kitsch never uses the terms “top edge” or 

“bottom edge”

➢Kitsch uses parallel fences
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Source: POR at 23; EX. 2012 at 79:2 – 84:13

KITSCH DOES NOT DISCLOSE 1[e]
NO OPENING

➢Robin Wagner, expert for Petitioner, did 

not know if Kitsch disclosed an opening
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Source: POR at 34-39; EX. 2013, at ¶¶61-62 

KITSCH DOES NOT DISCLOSE 1[e]
NO OPENING

➢Bernie Kahn, expert for Patent Owner, is 

unrebutted: 
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1[c] a stretch panel attached to the body inside the front portion, 

Source: POR at 4; Ex 1001

KITSCH DOES NOT DISCLOSE 1[f]

1[f] the stretch panel being resiliently 

elastic both in a direction between the 

top edge and the bottom edge and in a 

direction between the side edges, the 

stretch panel having 
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Source: POR at 40-41; EX. 2013, at ¶69 

KITSCH DOES NOT DISCLOSE 1[f]

➢Petitioner does not show how Kitsch’s 

side panels are directionally resilient 

between a top edge and bottom edge and 

between side panels

➢Petitioner does not say Brocks discloses 

1[f], so cannot raise it now
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1[c] a stretch panel attached to the body inside the front portion, 

Source: POR at 4-5; Ex 1001

KITSCH DOES NOT DISCLOSE 1[g]

1[g] [i] a length when unstretched smaller than a length 

measured along the front portion between the top and 

bottom locations and 1[g][ii] a width when unstretched 

smaller than a width measured along the front portion 

between the side seams such that 1[g][iii] the front portion 

is gathered from side-to-side and top-to-bottom by the 

stretch panel and defines a three-dimensional pouch 

between the stretch panel and the front portion for receiving 

the wearer's genitals and holding the wearer's genitals while 

the garment is being worn.
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Source: POR 5-9, 49-51; EX 1001 at 1:36-41, 2:30-32, 2:62-66, 3:14-19, Fig. 5; EX2013 ¶¶29-35, 50-54

’974 Patent Specification On 1[g]
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Source: POR at 5-8 (“see also FIG. 3”), 9, 28 (“FIG. 3 and FIG. 6”), 29-30; EX 1001 at 3:21-33, 3:47-49, 6:16-21; EX2013 ¶¶29-35, 50-54 

’974 Patent Specification On 1[g]
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Source: POR at 41-42; EX. 2013, at ¶71 

KITSCH DOES NOT DISCLOSE 1[g]
NO GATHERED POUCH

➢Kitsch discloses “side panels” that act 
as parallel fences 

➢Kitsch does not disclose gathering or 
stretching

➢Kitsch’s side panels are orthogonal to 
its pouch, which does not allow for 
gathering
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Petitioner does not Allege that Brocks Discloses 
Elements 1[c-g] of Claim 1 of the ’974 Patent
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Source: POR at 28-46; compare, e.g., Pet. at 12 (“Kitsch discloses Claim 1[c].”) with Pet. at 4-94 (nowhere stating that Brocks discloses 1[c-g])

PETITIONER DOES NOT ALLEGE THAT BROCKS 
DISCLOSES ELEMENTS 1[c-g] OF THE ’974 PATENT

1[c] a stretch panel attached to the body inside the front portion, 

1[d] the stretch panel comprising a sheet of elastically resilient four-way stretch material 

having 

1[e][i] a top edge attached to the body at a top location, 1[e][ii] a bottom edge attached to 

the body at a bottom location, 1[e][iii] side edges attached to the body at side seams 

extending substantially continuously along either side of the front portion and 1[e][iv] an 

opening for receiving a wearer's genitals;

1[f] the stretch panel being resiliently elastic both in a direction between the top edge and 

the bottom edge and in a direction between the side edges, the stretch panel having 

1[g] [i] a length when unstretched smaller than a length measured along the front portion 

between the top and bottom locations and 1[g][ii] a width when unstretched smaller than a 

width measured along the front portion between the side seams such that 1[g][iii] the front 

portion is gathered from side-to-side and top-to-bottom by the stretch panel and defines a 

three-dimensional pouch between the stretch panel and the front portion for receiving the 

wearer's genitals and holding the wearer's genitals while the garment is being worn.

X
X

X

X

X
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Source: POR at 11-13; EX 1008 (Fig. 5 is “a perspective exploded view of the various components of the brief of the invention.”)

BROCKS
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Source: POR at 11-12, 43-46, 62; EX 1008 (Fig. 5 is “a perspective exploded view … of the brief of the invention.”); EX2013 ¶¶29 -35, 50-54, 72-80 

BROCKS

➢ Brocks simply adds elastic to the 
leg holes of underwear

➢ Brocks’ elastic prevents the 
scrotum from slipping out of the 
leg holes

➢ Brocks does not have a Stretch 
Panel

➢ Brocks traps the genitals against 
the body

➢ Brocks does not separate the 
genitals from the body
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Kitsch in View of Brocks Does Not 
Render Claim 1 of the ’974 Patent Obvious
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Source: POR at 19-21

PERSON OF ORDINARY 
SKILL IN THE ART

• To determine the level of ordinary skill, the Board considers various 

factors, including “1) the types of problems encountered in the art; 2) 

the prior art solutions to those problems; 3) the rapidity with which 

innovations are made; 4) the sophistication of the technology; and 5) 

the educational level of active workers in the field.”  

  Ruiz v. A.B. Chance Co., 234 F.3d 654, 666–67 (Fed. Cir. 2000) (citing Custom 
 Accessories, Inc. v. Jeffrey-Allan Indus., Inc., 807 F.2d 955, 962 (Fed. Cir. 1986)); 
 Wangs Alliance Corp. v. Koninklijke Philips N.V., No. IPR2015-01290, Paper 63, 13- 
 16 (Nov. 23, 2016). 

• It is more difficult to establish obviousness under a lower level of 
ordinary skill.

  Kinetic Concepts, Inc. v. Smith & Nephew, Inc., 688 F.3d 1342, 1366 (Fed. Cir. 

 2012). 

• Petitioner concedes, and Patent Owner agrees, that the level of skill in 
the art is low
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OBVIOUSNESS

• An obviousness determination requires “more than a mere showing 

that the prior art includes separate references covering each separate 

limitation in a claim.” It requires the additional showing that a person 

of ordinary skill at the time of the invention would have selected and 

combined the prior art elements in the normal course of research and 

development to yield the claimed invention.

   Unigene Labs., Inc. v. Apotex, Inc., 655 F.3d 1352, 1360 

   (Fed. Cir. 2011) (citing KSR, 550 U.S. at 418) 

•  “The standard of obviousness is not whether in hindsight, it seems 

elementary that someone would have combined ... certain elements in the 

prior art to form the invention in question.” 

   Winner Int’l Royalty Corp. v. Wang, 11 F.Supp.2d 18, 24 

   (D.D.C. 1998), aff’d., 202 F.3d 1340 (Fed. Cir. 2000) (citing 

  W.L. Gore & Assocs., Inc. v. Garlock, Inc., 721 F.2d 1540, 1551 

  (Fed. Cir. 1983)   
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OBVIOUSNESS

• Petitioner must demonstrate that a person of ordinary 

skill in the art would have been motivated to combine 

the teachings of Kitsch and Brocks to derive the claimed 

subject matter with a reasonable expectation of success. 

   Procter & Gamble Co. v. Teva Pharms. USA, Inc., 566 F.3d 

  989, 994 (Fed. Cir. 2009); Apotex Inc. v. Wyeth LLC, No. 

   IPR2014- 00115, Paper 94 (Apr. 20, 2015). 

• Mere “conclusory statements” are insufficient; “there 

must be some articulated reasoning with some rational 

underpinning to support the legal conclusion of 

obviousness.” 

   KSR Int’l Co. v Teleflex Inc., 550 U.S. 398 at 418 (2007) 
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Source: POR at 12, 31, 36, 42-46; EX 1001 at Fig. 6; EX 1007 at Fig. 7; EX 1008 at Fig. 4 

KITSCH IN VIEW OF BROCKS DOES 
NOT RENDER CLAIM 1 OBVIOUS

➢ Both trap the genitals 

     against the body – the 

     ’974 Patent surrounds 

     the genitals

➢ No motivation for a POSITA to combine Kitsch and Brocks without using 
the ’974 Patent as a roadmap
➢ No reason to join Kitsch’s side panels together

➢ No motivation to add Brocks’ elastic to Kitsch

➢ Combining Kitsch and Brocks just results in Kitsch’s side panels and 
Brocks’ elasticized leg holes

➢ Neither Kitsch nor Brocks, alone or together, disclose all elements of 
independent Claim 1
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Kitsch in View of Brocks Does 
Not Render Claims 2-13, 15 

or 16 of the ’974 Patent Obvious
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Source: EX 1001

KITSCH IN VIEW OF BROCKS DOES NOT RENDER 
DEPENDENT CLAIMS 2-13 AND 15-16 OBVIOUS
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Source: EX 1001

KITSCH IN VIEW OF BROCKS DOES NOT RENDER 
DEPENDENT CLAIMS 2-13 AND 15-16 OBVIOUS
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1) Both trap the genitals against the body – the ’974 Patent surrounds the 

genitals

2) No motivation for a POSITA to combine Kitsch and Brocks without using the 

’974 Patent as a roadmap

a. No reason to join Kitsch’s side panels together

b. No motivation to add Brocks’ elastic to Kitsch

1) Combining Kitsch and Brocks just results in Kitsch’s side panels and Brocks’ 

elasticized leg holes

2) Neither Kitsch nor Brocks, alone or together, disclose all elements of 

independent Claim 1

Source: POR at 57

KITSCH IN VIEW OF BROCKS DOES 
NOT RENDER DEPENDENT CLAIM 2 OBVIOUS

➢Combining Kitsch and Brocks does not render 
Claim 2 obvious

➢Claim 2: “the stretch panel has asymmetrical 
stretch characteristics such that the stretch 
panel stretches more easily in a direction 
parallel to the waistband and less easily in a 
direction at right angles to the waistband.”

➢Kitsch
➢ No asymmetrical stretch characteristic

➢ Does not stretch parallel to the waistband

➢ Side panels are fences
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1) Both trap the genitals against the body – the ’974 Patent surrounds the 

genitals

2) No motivation for a POSITA to combine Kitsch and Brocks without using the 

’974 Patent as a roadmap

a. No reason to join Kitsch’s side panels together

b. No motivation to add Brocks’ elastic to Kitsch

1) Combining Kitsch and Brocks just results in Kitsch’s side panels and Brocks’ 

elasticized leg holes

2) Neither Kitsch nor Brocks, alone or together, disclose all elements of 

independent Claim 1

Source: POR at 57-58

KITSCH IN VIEW OF BROCKS DOES 
NOT RENDER DEPENDENT CLAIM 3 OBVIOUS

➢Combining Kitsch and Brocks does not 

render Claim 3 obvious

➢Claim 3: “wherein the stretch panel is 

rectangular and the opening is U-shaped”

➢Kitsch

➢ No Stretch Panel

➢ Side panels are not rectangular

➢ No opening
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Source: POR at 14; EX 1001 at 4:37-38; EX 1007 at Fig. 14

KITSCH DOES NOT DISCLOSE CLAIM 3
NO RECTANGULAR STRETCH PANEL

➢ ’974 Patent’s Stretch Panel is generally 

rectangular

➢Kitsch’s side panels are not rectangular
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Source: POR at 14; EX 1007 at Fig. 14; EX 2012 at 101:12-14, 102:3-9

KITSCH DOES NOT DISCLOSE CLAIM 3
NO RECTANGULAR STRETCH PANEL

➢ Petitioner’s expert Wagner called Kitsch’s side 

panels “generally rectangular” before admitting 

they were shaped like boomerangs:
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1) Both trap the genitals against the body – the ’974 Patent surrounds the 

genitals

2) No motivation for a POSITA to combine Kitsch and Brocks without using the 

’974 Patent as a roadmap

a. No reason to join Kitsch’s side panels together

b. No motivation to add Brocks’ elastic to Kitsch

1) Combining Kitsch and Brocks just results in Kitsch’s side panels and Brocks’ 

elasticized leg holes

2) Neither Kitsch nor Brocks, alone or together, disclose all elements of 

independent Claim 1

Source: POR at 58-59

KITSCH IN VIEW OF BROCKS DO NOT 
RENDER DEPENDENT CLAIMS 4-5 OBVIOUS

➢ Combining Carrillo and Brocks do not render Claims 4-5 

obvious

➢ Claim 4: “wherein the stretch panel comprises a fabric having a 

stretch of at least 30%.”

➢ Claim 5:  “wherein the top location is the waistband seam and 

the bottom location is the first seam, and a length measured 

along material of the front portion from the first seam to the 

waistband seam exceeds a length measured along the fabric of 

the stretch panel, when unstretched, by at least 30%.”

➢ Kitsch does not disclose stretch characteristics of its side panels

➢ Brocks does not indicate a stretch of at least 30%
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1) Both trap the genitals against the body – the ’974 Patent surrounds the 

genitals

2) No motivation for a POSITA to combine Kitsch and Brocks without using the 

’974 Patent as a roadmap

a. No reason to join Kitsch’s side panels together

b. No motivation to add Brocks’ elastic to Kitsch

1) Combining Kitsch and Brocks just results in Kitsch’s side panels and Brocks’ 

elasticized leg holes

2) Neither Kitsch nor Brocks, alone or together, disclose all elements of 

independent Claim 1

Source: POR at 59-60

KITSCH IN VIEW OF BROCKS DO NOT 
RENDER DEPENDENT CLAIMS 6-7, 13 OBVIOUS

➢ Combining Kitsch and Brocks do not render Claims 6, 7 or 

13 obvious

➢ Claim 6: “wherein the garment is a pair of undershorts.” 

➢ Claim 7:  “wherein the stretch panel comprises a fabric 

different from a fabric of the body.” 

➢ Claim 13: “wherein the opening has a U-shape when the 

stretch panel is in a relaxed state.” 

➢ Kitsch and Brocks fail to render Claim 1 obvious, so they 

do not render Claims 6, 7 or 13 obvious
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1) Both trap the genitals against the body – the ’974 Patent surrounds the 

genitals

2) No motivation for a POSITA to combine Kitsch and Brocks without using the 

’974 Patent as a roadmap

a. No reason to join Kitsch’s side panels together

b. No motivation to add Brocks’ elastic to Kitsch

1) Combining Kitsch and Brocks just results in Kitsch’s side panels and Brocks’ 

elasticized leg holes

2) Neither Kitsch nor Brocks, alone or together, disclose all elements of 

independent Claim 1

Source: POR at 60

KITSCH IN VIEW OF BROCKS DOES NOT 
RENDER DEPENDENT CLAIM 8 OBVIOUS

➢ Combining Kitsch and Brocks does not render Claim 8 

obvious

➢ Claim 8: “wherein the opening has a width in excess of 2 

cm.”

➢ Kitsch

➢No Stretch Panel

➢No opening

➢A POSITA would not look at Kitsch and think of a 2 cm 

width for a non-disclosed opening
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1) Both trap the genitals against the body – the ’974 Patent surrounds the 

genitals

2) No motivation for a POSITA to combine Kitsch and Brocks without using the 

’974 Patent as a roadmap

a. No reason to join Kitsch’s side panels together

b. No motivation to add Brocks’ elastic to Kitsch

1) Combining Kitsch and Brocks just results in Kitsch’s side panels and Brocks’ 

elasticized leg holes

2) Neither Kitsch nor Brocks, alone or together, disclose all elements of 

independent Claim 1

Source: POR at 60-61

KITSCH IN VIEW OF BROCKS DOES NOT 
RENDER DEPENDENT CLAIM 9 OBVIOUS

➢ Combining Kitsch and Brocks does not render Claim 9 

obvious

➢ Claim 9: “the front portion depends downwardly from the 

waistband and the front portion is formed to provide the 

pouch at a mid-section thereof; the stretch panel is 

positioned to be disposed forward of the wearer's perineum 

when the garment is worn, whereby, in use, a scrotum of 

the wearer of the garment is supported underneath by the 

stretch panel to contain the wearer's penis and scrotum in 

the pouch.”

➢ Kitsch discloses no Stretch Panel
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1) Both trap the genitals against the body – the ’974 Patent surrounds the 

genitals

2) No motivation for a POSITA to combine Kitsch and Brocks without using the 

’974 Patent as a roadmap

a. No reason to join Kitsch’s side panels together

b. No motivation to add Brocks’ elastic to Kitsch

1) Combining Kitsch and Brocks just results in Kitsch’s side panels and Brocks’ 

elasticized leg holes

2) Neither Kitsch nor Brocks, alone or together, disclose all elements of 

independent Claim 1

Source: POR at 61-62

KITSCH IN VIEW OF BROCKS DOES NOT 
RENDER DEPENDENT CLAIM 10 OBVIOUS

➢Combining Kitsch and Brocks does not 

render Claim 10 obvious

➢Claim 10: “wherein the elastically resilient 

four-way stretch material is comprised of a 

spandex blend.” 

➢Kitsch and Brocks fail to render Claim 1 

obvious, so they fail to render Claim 10 

obvious
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1) Both trap the genitals against the body – the ’974 Patent surrounds the 

genitals

2) No motivation for a POSITA to combine Kitsch and Brocks without using the 

’974 Patent as a roadmap

a. No reason to join Kitsch’s side panels together

b. No motivation to add Brocks’ elastic to Kitsch

1) Combining Kitsch and Brocks just results in Kitsch’s side panels and Brocks’ 

elasticized leg holes

2) Neither Kitsch nor Brocks, alone or together, disclose all elements of 

independent Claim 1

Source: POR at 63-64

KITSCH IN VIEW OF BROCKS DOES NOT 
RENDER DEPENDENT CLAIM 12 OBVIOUS

➢ Combining Kitsch and Brocks does not render 

Claim 12 obvious

➢ Claim 12: “wherein the front portion is attached 

to a rear portion of the body that depends from 

the waistband at a seam disposed forward of the 

perineum region of the wearer, and wherein a 

bottom edge of the stretch panel is fastened to the 

seam.”

➢ Kitsch discloses side panels, not a Stretch Panel
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1) Both trap the genitals against the body – the ’974 Patent surrounds the 

genitals

2) No motivation for a POSITA to combine Kitsch and Brocks without using the 

’974 Patent as a roadmap

a. No reason to join Kitsch’s side panels together

b. No motivation to add Brocks’ elastic to Kitsch

1) Combining Kitsch and Brocks just results in Kitsch’s side panels and Brocks’ 

elasticized leg holes

2) Neither Kitsch nor Brocks, alone or together, disclose all elements of 

independent Claim 1

Source: POR at 64

KITSCH IN VIEW OF BROCKS DOES NOT 
RENDER DEPENDENT CLAIM 15 OBVIOUS

➢ Combining Kitsch and Brocks does not render 

Claim 15 obvious

➢ Claim 15: “wherein the pouch comprises a dart 

seam stitched along a bottom portion of the pouch 

and centrally to provide extra volume in front of 

and underneath the genitals of the wearer.” 

➢ Kitsch and Brocks fail to render Claim 1 obvious, 

so they fail to render Claim 15 obvious
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1) Both trap the genitals against the body – the ’974 Patent surrounds the 

genitals

2) No motivation for a POSITA to combine Kitsch and Brocks without using the 

’974 Patent as a roadmap

a. No reason to join Kitsch’s side panels together

b. No motivation to add Brocks’ elastic to Kitsch

1) Combining Kitsch and Brocks just results in Kitsch’s side panels and Brocks’ 

elasticized leg holes

2) Neither Kitsch nor Brocks, alone or together, disclose all elements of 

independent Claim 1

Source: POR at 65

KITSCH IN VIEW OF BROCKS DOES NOT 
RENDER DEPENDENT CLAIM 16 OBVIOUS

➢ Combining Kitsch and Brocks does not render 

Claim 16 obvious

➢ Claim 16: “wherein the stretch panel is 

rectangular and the opening has a rounded 

bottom edge and opposing side edges that are 

spaced apart from one another on either side of 

the opening.” 

➢ Kitsch’s side panels are not rectangular 

➢ Kitsch has no opening, so it cannot have an 

opening with a rounded bottom edge
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Carrillo in View of Brocks Does Not 
Render Claim 1 of the ’974 Patent Obvious
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Carrillo Does Not Disclose Multiple 
Elements of Claim 1 of the ’974 Patent
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Source: POR at 28-42

CARRILLO DOES NOT DISCLOSE MULTIPLE 
ELEMENTS OF THE ’974 PATENT
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1[d] the stretch panel comprising a sheet of elastically resilient four-way 

stretch material having 

1[g] [i] a length when unstretched smaller than a length measured along 

the front portion between the top and bottom locations and 1[g][ii] a 

width when unstretched smaller than a width measured along the front 

portion between the side seams such that 1[g][iii] the front portion is 

gathered from side-to-side and top-to-bottom by the stretch panel and 

defines a three-dimensional pouch between the stretch panel and the 

front portion for receiving the wearer's genitals and holding the wearer's 

genitals while the garment is being worn.

X

X
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Source: POR at 13-14; PO Sur-reply at 47-56; EX 1009

CARRILLO
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1[c] a stretch panel attached to the body inside the front portion, 

Source: POR at 4; Ex 1001

CARRILLO DOES NOT DISCLOSE 1[d]

1[d] the stretch panel comprising a 

sheet of elastically resilient four-way 
stretch material having
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Source: POR at 47-49; EX. 2013, at ¶96-99; EX. 1010 at 2

CARRILLO DOES NOT DISCLOSE 1[d]
NO FOUR-WAY STRETCH

➢Carrillo teaches an insert sewn to the 

front of underwear

➢Carrillo does not teach four-way stretch 

fabric for his insert

➢A POSITA would not have understood 

that Carrillo taught a hydrophobic fabric
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1[c] a stretch panel attached to the body inside the front portion, 

Source: POR at 4-5; Ex 1001

CARRILLO DOES NOT DISCLOSE 1[g]

1[g] [i] a length when unstretched smaller than a length 

measured along the front portion between the top and 

bottom locations and 1[g][ii] a width when unstretched 

smaller than a width measured along the front portion 

between the side seams such that 1[g][iii] the front portion 

is gathered from side-to-side and top-to-bottom by the 

stretch panel and defines a three-dimensional pouch 

between the stretch panel and the front portion for receiving 

the wearer's genitals and holding the wearer's genitals while 

the garment is being worn.
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Source: POR 5-9, 49-51; EX 1001 at 1:36-41, 2:30-32, 2:62-66, 3:14-19, Fig. 5; EX2013 ¶¶29-35, 50-54

’974 Patent Specification On 1[g]
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Source: POR at 5-8 (“see also FIG. 3”), 9, 28 (“FIG. 3 and FIG. 6”), 29-30; EX 1001 at 3:21-33, 3:47-49, 6:16-21; EX2013 ¶¶29-35, 50-54 

’974 Patent Specification On 1[g]
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Source: POR at 13-14, 46-51; EX. 2013, at ¶¶47-49, 102-116; EX. 1010 at 3

CARRILLO DOES NOT DISCLOSE 1[g]
NO POUCH, NO GATHERING, NO SUPPORT

➢Carrillo does not have a pouch

➢Carrillo does not teach supporting the 
scrotum

➢Carrillo teaches no gathering of its pocket

➢Carrillo does not teach a three-dimensional 
pouch
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Source: POR at 13-14, 46-51; EX. 2013, at ¶¶47-49, 102-116; EX. 1010 at 3

CARRILLO DOES NOT DISCLOSE 1[g]

➢A user of Carrillo would have to manipulate 

himself or the pocket to insert his genitals 

into the opening because no gathering is 

taught
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Carrillo in View of Brocks Does Not 
Render Claim 1 of the ’974 Patent Obvious
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Source: POR at 11-12, 43-46, 62; EX 1008 (Fig. 5 is “a perspective exploded view … of the brief of the invention.”); EX2013 ¶¶29 -35, 50-54, 72-80 

BROCKS

➢ Brocks simply adds elastic to the 
leg holes of underwear

➢ Brocks’ elastic prevents the 
scrotum from slipping out of the 
leg holes

➢ Brocks does not have a Stretch 
Panel

➢ Brocks traps the genitals against 
the body

➢ Brocks does not separate the 
genitals from the body
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Source: POR at 11-14, 49-56; EX 1010 at Figure; EX 1008 at Fig. 2; EX. 2013, at ¶¶47-49, 102-116

CARRILLO IN VIEW OF BROCKS DOES 
NOT RENDER CLAIM 1 OBVIOUS

➢ Petitioner again uses hindsight 
reconstruction

➢ No motivation for a POSITA to 
combine Carrillo and Brocks 
without using the ’974 Patent as 
a roadmap
➢ No reason to use Brocks’ elastic to 

gather Carrillo’s pocket

➢ Brocks prevents scrotum from 
falling out of leg holes; Carrillo 
prevents contact between the 
testicles and the groin

➢ Combining Carrillo and Brocks 
does not create the gathered, 3-D 
pouch from the ’974 Patent

➢ Petitioner does not show how 
Carrillo and Brocks would be 
combined to lead to the ’974 
Patent
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Carrillo in View of Brocks Does 
Not Render Claims 2-9, 11, 13 

or 16 of the ’974 Patent Obvious
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Source: EX 1001

CARRILLO IN VIEW OF BROCKS DOES NOT RENDER 
DEPENDENT CLAIMS 2-9, 11, 13 and 16 OBVIOUS
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Source: EX 1001

KITSCH IN VIEW OF BROCKS DOES NOT RENDER 
DEPENDENT CLAIMS 2-13 AND 15-16 OBVIOUS
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1) Both trap the genitals against the body – the ’974 Patent surrounds the 

genitals

2) No motivation for a POSITA to combine Kitsch and Brocks without using the 

’974 Patent as a roadmap

a. No reason to join Kitsch’s side panels together

b. No motivation to add Brocks’ elastic to Kitsch

1) Combining Kitsch and Brocks just results in Kitsch’s side panels and Brocks’ 

elasticized leg holes

2) Neither Kitsch nor Brocks, alone or together, disclose all elements of 

independent Claim 1

Source: POR at 57

CARRILLO IN VIEW OF BROCKS DOES 
NOT RENDER DEPENDENT CLAIM 2 OBVIOUS

➢Combining Carrillo and Brocks does not 
render Claim 2 obvious

➢Claim 2: “the stretch panel has asymmetrical 
stretch characteristics such that the stretch 
panel stretches more easily in a direction 
parallel to the waistband and less easily in a 
direction at right angles to the waistband.”

➢Carrillo has no asymmetrical stretch 
characteristic
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1) Both trap the genitals against the body – the ’974 Patent surrounds the 

genitals

2) No motivation for a POSITA to combine Kitsch and Brocks without using the 

’974 Patent as a roadmap

a. No reason to join Kitsch’s side panels together

b. No motivation to add Brocks’ elastic to Kitsch

1) Combining Kitsch and Brocks just results in Kitsch’s side panels and Brocks’ 

elasticized leg holes

2) Neither Kitsch nor Brocks, alone or together, disclose all elements of 

independent Claim 1

Source: POR at 57-58

CARRILLO IN VIEW OF BROCKS DOES 
NOT RENDER DEPENDENT CLAIM 3 OBVIOUS

➢Combining Carrillo and Brocks does not 

render Claim 3 obvious

➢Claim 3: “wherein the stretch panel is 

rectangular and the opening is U-

shaped.”

➢Carrillo does not render Claim 1 obvious, 

so it does not render Claim 3 obvious
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1) Both trap the genitals against the body – the ’974 Patent surrounds the 

genitals

2) No motivation for a POSITA to combine Kitsch and Brocks without using the 

’974 Patent as a roadmap

a. No reason to join Kitsch’s side panels together

b. No motivation to add Brocks’ elastic to Kitsch

1) Combining Kitsch and Brocks just results in Kitsch’s side panels and Brocks’ 

elasticized leg holes

2) Neither Kitsch nor Brocks, alone or together, disclose all elements of 

independent Claim 1

Source: POR at 58-59

CARRILLO IN VIEW OF BROCKS DO NOT 
RENDER DEPENDENT CLAIMS 4-5 OBVIOUS

➢ Combining Carrillo and Brocks do not render Claims 4-5 

obvious

➢ Claim 4: “wherein the stretch panel comprises a fabric having a 

stretch of at least 30%.”

➢ Claim 5:  “wherein the top location is the waistband seam and 

the bottom location is the first seam, and a length measured 

along material of the front portion from the first seam to the 

waistband seam exceeds a length measured along the fabric of 

the stretch panel, when unstretched, by at least 30%.”

➢ Carrillo does not disclose stretch characteristics of its elastic 

garment

➢ Brocks does not indicate a stretch of at least 30%
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1) Both trap the genitals against the body – the ’974 Patent surrounds the 

genitals

2) No motivation for a POSITA to combine Kitsch and Brocks without using the 

’974 Patent as a roadmap

a. No reason to join Kitsch’s side panels together

b. No motivation to add Brocks’ elastic to Kitsch

1) Combining Kitsch and Brocks just results in Kitsch’s side panels and Brocks’ 

elasticized leg holes

2) Neither Kitsch nor Brocks, alone or together, disclose all elements of 

independent Claim 1

Source: POR at 59-60

CARRILLO IN VIEW OF BROCKS DO NOT 
RENDER DEPENDENT CLAIMS 6-7, 13 OBVIOUS

➢ Combining Carrillo and Brocks do not render Claims 6, 7 

or 13 obvious

➢ Claim 6: “wherein the garment is a pair of undershorts.” 

➢ Claim 7:  “wherein the stretch panel comprises a fabric 

different from a fabric of the body.” 

➢ Claim 13: “wherein the opening has a U-shape when the 

stretch panel is in a relaxed state.” 

➢ Carrillo and Brocks fail to render Claim 1 obvious, so they 

do not render Claims 6, 7 or 13 obvious
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1) Both trap the genitals against the body – the ’974 Patent surrounds the 

genitals

2) No motivation for a POSITA to combine Kitsch and Brocks without using the 

’974 Patent as a roadmap

a. No reason to join Kitsch’s side panels together

b. No motivation to add Brocks’ elastic to Kitsch

1) Combining Kitsch and Brocks just results in Kitsch’s side panels and Brocks’ 

elasticized leg holes

2) Neither Kitsch nor Brocks, alone or together, disclose all elements of 

independent Claim 1

Source: POR at 60

CARRILLO IN VIEW OF BROCKS DOES NOT 
RENDER DEPENDENT CLAIM 8 OBVIOUS

➢Combining Carrillo and Brocks does not 

render Claim 8 obvious

➢Claim 8: “wherein the opening has a width 

in excess of 2 cm.”

➢Carrillo does not disclose the width of its 

opening
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1) Both trap the genitals against the body – the ’974 Patent surrounds the 

genitals

2) No motivation for a POSITA to combine Kitsch and Brocks without using the 

’974 Patent as a roadmap

a. No reason to join Kitsch’s side panels together

b. No motivation to add Brocks’ elastic to Kitsch

1) Combining Kitsch and Brocks just results in Kitsch’s side panels and Brocks’ 

elasticized leg holes

2) Neither Kitsch nor Brocks, alone or together, disclose all elements of 

independent Claim 1

Source: POR at 60-61

CARRILLO IN VIEW OF BROCKS DOES NOT 
RENDER DEPENDENT CLAIM 9 OBVIOUS

➢ Combining Carrillo and Brocks does not render Claim 9 obvious

➢ Claim 9: “the front portion depends downwardly from the 

waistband and the front portion is formed to provide the pouch 

at a mid-section thereof; the stretch panel is positioned to be 

disposed forward of the wearer's perineum when the garment is 

worn, whereby, in use, a scrotum of the wearer of the garment 

is supported underneath by the stretch panel to contain the 

wearer's penis and scrotum in the pouch.”

➢ Carrillo 

➢ No pouch

➢ No support for genitalia
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1) Both trap the genitals against the body – the ’974 Patent surrounds the 

genitals

2) No motivation for a POSITA to combine Kitsch and Brocks without using the 

’974 Patent as a roadmap

a. No reason to join Kitsch’s side panels together

b. No motivation to add Brocks’ elastic to Kitsch

1) Combining Kitsch and Brocks just results in Kitsch’s side panels and Brocks’ 

elasticized leg holes

2) Neither Kitsch nor Brocks, alone or together, disclose all elements of 

independent Claim 1

Source: POR at 62-63

CARRILLO IN VIEW OF BROCKS DOES NOT 
RENDER DEPENDENT CLAIM 11 OBVIOUS

➢ Combining Carrillo and Brocks does not render Claim 11 

obvious

➢ Claim 11: “wherein the stretch panel is fastened to the 

front portion while in a pre-stretched condition while the 

front portion is less stretched, whereby the stretch panel 

is biased to hold the opening open while the garment is 

held in position to be put on.” 

➢ No biasing to hold the opening open

➢ Carrillo is not intended to have a 3-D pouch; the wearer 

must manipulate himself or the pocket to insert his 

genitalia
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1) Both trap the genitals against the body – the ’974 Patent surrounds the 

genitals

2) No motivation for a POSITA to combine Kitsch and Brocks without using the 

’974 Patent as a roadmap

a. No reason to join Kitsch’s side panels together

b. No motivation to add Brocks’ elastic to Kitsch

1) Combining Kitsch and Brocks just results in Kitsch’s side panels and Brocks’ 

elasticized leg holes

2) Neither Kitsch nor Brocks, alone or together, disclose all elements of 

independent Claim 1

Source: POR at 65

CARRILLO IN VIEW OF BROCKS DOES NOT 
RENDER DEPENDENT CLAIM 16 OBVIOUS

➢ Combining Carrillo and Brocks does not render 

Claim 16 obvious

➢ Claim 16: “wherein the stretch panel is 

rectangular and the opening has a rounded 

bottom edge and opposing side edges that are 

spaced apart from one another on either side of 

the opening.” 

➢ Carrillo and Brocks fail to render Claim 1 

obvious, so they do not render Claim 16 obvious
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Carrillo in View of Brocks and Kitsch 
Does Not Render Claims 10, 12 or 

15 of the ’974 Patent Obvious
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1) Both trap the genitals against the body – the ’974 Patent surrounds the 

genitals

2) No motivation for a POSITA to combine Kitsch and Brocks without using the 

’974 Patent as a roadmap

a. No reason to join Kitsch’s side panels together

b. No motivation to add Brocks’ elastic to Kitsch

1) Combining Kitsch and Brocks just results in Kitsch’s side panels and Brocks’ 

elasticized leg holes

2) Neither Kitsch nor Brocks, alone or together, disclose all elements of 

independent Claim 1

Source: POR at 61-62

CARRILLO IN VIEW OF KITSCH AND BROCKS DOES 
NOT RENDER DEPENDENT CLAIM 10 OBVIOUS

➢Combining Carrillo, Kitsch and Brocks does 

not render Claim 10 obvious

➢Claim 10: “wherein the elastically resilient 

four-way stretch material is comprised of a 

spandex blend.” 

➢A POSITA would not use Spandex with 

Carrillo

➢Other than impermissibly using the ’974 

Patent as a roadmap, no basis to combine 

Carrillo, Brocks and Kitsch
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1) Both trap the genitals against the body – the ’974 Patent surrounds the 

genitals

2) No motivation for a POSITA to combine Kitsch and Brocks without using the 

’974 Patent as a roadmap

a. No reason to join Kitsch’s side panels together

b. No motivation to add Brocks’ elastic to Kitsch

1) Combining Kitsch and Brocks just results in Kitsch’s side panels and Brocks’ 

elasticized leg holes

2) Neither Kitsch nor Brocks, alone or together, disclose all elements of 

independent Claim 1

Source: POR at 61-62

CARRILLO IN VIEW OF KITSCH AND BROCKS DOES 
NOT RENDER DEPENDENT CLAIM 12 OBVIOUS

➢ Combining Carrillo, Kitsch and Brocks does not render 

Claim 12 obvious

➢ Claim 12: “wherein the front portion is attached to a rear 

portion of the body that depends from the waistband at a 

seam disposed forward of the perineum region of the 

wearer, and wherein a bottom edge of the stretch panel is 

fastened to the seam.”

➢ Kitsch does not describe a Stretch Panel

➢ Carrillo does not discuss the perineum

➢ Other than impermissibly using the ’974 Patent as a 

roadmap, no basis to combine Carrillo, Brocks and Kitsch
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1) Both trap the genitals against the body – the ’974 Patent surrounds the 

genitals

2) No motivation for a POSITA to combine Kitsch and Brocks without using the 

’974 Patent as a roadmap

a. No reason to join Kitsch’s side panels together

b. No motivation to add Brocks’ elastic to Kitsch

1) Combining Kitsch and Brocks just results in Kitsch’s side panels and Brocks’ 

elasticized leg holes

2) Neither Kitsch nor Brocks, alone or together, disclose all elements of 

independent Claim 1

Source: POR at 64

CARRILLO IN VIEW OF KITSCH AND BROCKS DOES 
NOT RENDER DEPENDENT CLAIM 15 OBVIOUS

➢Combining Carrillo, Kitsch and Brocks does 

not render Claim 15 obvious

➢Claim 15: “wherein the pouch comprises a 

dart seam stitched along a bottom portion 

of the pouch and centrally to provide extra 

volume in front of and underneath the 

genitals of the wearer.” 

➢Other than impermissibly using the ’974 

Patent as a roadmap, no basis to combine 

Carrillo, Brocks and Kitsch
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Tommy John, Inc., 
Petitioner,

v.
Pakage Apparel, Inc., 

Patent Owner

IPR No. IPR2024-01163
Patent 10,834,974
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