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U.S. Patent No. 10,602,448 (“the ’448 patent”)

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Pet., 2-4
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U.S. Patent No. 10,602,448 (“the ’448 patent”)

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Pet., iv, vi-vii; POR, 17

Independent Claim 1:

POR, 17

Independent Claim 11:

Independent Claim 19:
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The Petition

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Patent Owner elected to never 

cross-examine Mr. Kardashov. Pet., 1-2
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The Petition

1. Ground 1 - Zhang discloses 

Element [1c] (“the connection 

server generating . . .”);

2. Ground 2 – the motivation to 

combine Zhang + Zill;

3. Ground 3 – the motivation to 

combine Liu + Zhang;

4. Dependent claim 8 (and 16, 

23-25) – narrow construction of 

“feature flag” element; and

5. Non-dispositive claim 

constructions – other claim 

constructions untethered from 

any patentability argument.

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Reply 1; POR, 4-5, 8-9 

Issues Disputed by Patent Owner:
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Issue 1:

Zhang discloses Element [1c] (GROUND 1)

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 
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Zhang discloses Element [1c] (GROUND 1)

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Pet. 11-16 (citing EX1003, ¶¶58-62)

Zhang’s para. [0066] and [0078]-[0082]:
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Zhang discloses Element [1c] (GROUND 1)

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Pet. 13-14 (citing EX1003, ¶59)

Mr. Kardashov’s testimony 

re Zhang’s para. [0066]:

Patent Owner elected 

to never cross-examine

Mr. Kardashov.
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Zhang discloses Element [1c] (GROUND 1)

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Pet. 14-15 (citing EX1003, ¶¶60-61)

Mr. Kardashov’s testimony re Zhang’s para. [0078]-[0082]:
Patent Owner elected 

to never cross-examine

Mr. Kardashov.
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Zhang discloses Element [1c] (GROUND 1)

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

POR, 6, 8; Reply, 6-7 (citing EX1011, ¶¶15-21)

Patent Owner Response: “packet” versus “message” …

Attorney 

argument alone.  

No exhibits.  

No testimony.  

No cross-exam.

Legal Precedent: 

• Gemtron Corp. v. Saint-Gobain Corp., 572 F.3d 1371, 1380 (Fed. Cir. 2009) (“unsworn attorney 

argument . . . is not evidence”).

• Enzo Biochem, Inc. v. Gen-Probe, Inc., 424 F.3d 1276, 1284 (Fed. Cir. 2005) (“Attorney argument is no 

substitute for evidence.”).

• Wasica Fin. GmbH v. Cont'l Auto. Sys., 853 F.3d 1272, 1284 (Fed. Cir. 2017) (“it was reasonable for the 

Board to accept [] expert testimony over [] bare attorney argument”).
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Zhang discloses Element [1c] (GROUND 1)

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Reply, 8-9

Mr. Kardashov’s reply testimony:
Patent Owner elected 

to never cross-examine

Mr. Kardashov.
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Issue 2:

The motivation to combine Zhang + Zill (Ground 2)

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 
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The motivation to combine Zhang + Zill (Ground 2)

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Pet. 36-39 (citing EX1003, ¶¶112-119)

Petition (Ground 2):

Mr. Kardashov’s testimony:

Patent Owner elected 

to never cross-examine

Mr. Kardashov.
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The motivation to combine Zhang + Zill (Ground 2)

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

POR, 23; Reply, 13-14

Patent Owner Response: bare attorney argument …

Legal Precedent: 

• Gemtron Corp. v. Saint-Gobain Corp., 572 F.3d 1371, 1380 (Fed. Cir. 2009) (“unsworn attorney 

argument . . . is not evidence”).

• Enzo Biochem, Inc. v. Gen-Probe, Inc., 424 F.3d 1276, 1284 (Fed. Cir. 2005) (“Attorney argument is no 

substitute for evidence.”).

• Wasica Fin. GmbH v. Cont'l Auto. Sys., 853 F.3d 1272, 1284 (Fed. Cir. 2017) (“it was reasonable for the 

Board to accept [] expert testimony over [] bare attorney argument”).

Patent Owner elected 

to never cross-examine

Mr. Kardashov.

No testimony evidence 

cited by Patent Owner.
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The motivation to combine Zhang + Zill (Ground 2)

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

POR, 22, 23, 27; Reply, 14-15

Patent Owner Response: layers of legal error …

Argues the motivation-to-

combine must be expressed 

within the four corners of the 

prior art publication.

Error based on “bodily 

incorporation” of the 

secondary reference.

Overly rigid test for 

obviousness.
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The motivation to combine Zhang + Zill (Ground 2)

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Reply, 14-22 (citing EX1011, ¶¶30-41)

The proper legal test:

Mr. Kardashov’s reply testimony 

(one example from ¶¶30-41):

Patent Owner elected 

to never cross-examine

Mr. Kardashov.
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Issue 3:

The motivation to combine Liu + Zhang (Ground 3)

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 
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The motivation to combine Liu + Zhang (Ground 3)

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Pet. 48-52 (citing EX1003, ¶¶138-141)

Liu:

Zhang’s suggestion:

Mr. Kardashov’s testimony:
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The motivation to combine Liu + Zhang (Ground 3)

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Pet. 50-52 (citing EX1003, ¶¶138-141)

Mr. Kardashov’s testimony: Patent Owner elected 

to never cross-examine

Mr. Kardashov.
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The motivation to combine Liu + Zhang (Ground 3)

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

POR, 36-37; Reply, 22-25

Patent Owner Response: concedes there was a known benefit…

Legal Precedent: 

• Gemtron Corp. v. Saint-Gobain Corp., 572 F.3d 1371, 1380 (Fed. Cir. 2009) (“unsworn attorney 

argument . . . is not evidence”).

• Enzo Biochem, Inc. v. Gen-Probe, Inc., 424 F.3d 1276, 1284 (Fed. Cir. 2005)

• Wasica Fin. GmbH v. Cont'l Auto. Sys., 853 F.3d 1272, 1284 (Fed. Cir. 2017)

Demands “bodily 

incorporation” (legal error)

Admits there is a 

known benefit

No evidence cited by 

Patent Owner.

No evidence cited by 

Patent Owner.
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The motivation to combine Liu + Zhang (Ground 3)

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

POR, 36-37; Reply, 22-25

Patent Owner Response: concedes there was a known benefit…

Legal Precedent: 

• Gemtron Corp. v. Saint-Gobain Corp., 572 F.3d 1371, 1380 (Fed. Cir. 2009) (“unsworn attorney 

argument . . . is not evidence”).

• Enzo Biochem, Inc. v. Gen-Probe, Inc., 424 F.3d 1276, 1284 (Fed. Cir. 2005)

• Wasica Fin. GmbH v. Cont'l Auto. Sys., 853 F.3d 1272, 1284 (Fed. Cir. 2017)

Admits there is a 

known benefit

No evidence cited by 

Patent Owner.

No evidence cited by 

Patent Owner.
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The motivation to combine Liu + Zhang (Ground 3)

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Reply, 23-25 (citing EX1011, ¶¶44-49)

Mr. Kardashov’s reply testimony re Ground 3:

Patent Owner elected 

to never cross-examine

Mr. Kardashov.
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Issue 4:

Erroneously narrow construction of “feature flag” element 

(Dependent claim 8, 16, and 23-25)

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 
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Erroneously narrow construction of “feature flag” element 

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Pet. 20, Reply, 13

Claim Language:

FIG. 13 (a single bit “SF” of Byte 0 in header):

Cols. 10-11:
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Erroneously narrow construction of “feature flag” element 

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Pet. 20 (citing EX1003, ¶70)

Zhang’s paragraph [0080]:

Mr. Kardshov:

Patent Owner elected 

to never cross-examine

Mr. Kardashov.
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Erroneously narrow construction of “feature flag” element 

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

POR, 4; Reply 2-3

Patent Owner’s 

Construction:

Mr. Kardshov’s Reply Testimony (errors in Patent Owner’s Construction):

Patent Owner elected to never cross-examine Mr. Kardashov.
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Erroneously narrow construction of “feature flag” element 

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Reply, 12-13 (citing EX1101, ¶27)

Patent Owner’s 

Construction:

Even if this construction was 

adopted … Zhang’s teaches a 

“feature flag”:

Patent Owner elected 

to never cross-examine

Mr. Kardashov.
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Issue 5:

Non-dispositive claim constructions (“wakeup request packet,” “apparatus 

wakeup packet,” “connection information,”  and “wakeup information”) 

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 



fr.com  |  29

Non-dispositive claim constructions

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

POR, 3-4

Patent Owner’s constructions:
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Non-dispositive claim constructions

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Reply, 3-6

Petitioner’s Reply:
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Non-dispositive claim constructions

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Reply, 3-6

Mr. Kardashov’s Testimony:

EX1101, ¶8

EX1101, ¶9

EX1101, ¶10

EX1101, ¶11

Patent Owner elected 

to never cross-examine

Mr. Kardashov.



fr.com  |  32

Non-dispositive claim constructions

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 

Reply, 4-5 (citing EX1101, ¶ ¶ 8-11)

Mr. Kardashov’s Testimony:

Col. 13




