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1 PROCEEDI NGS
2 PETER CROSBY,
3 was called as a witness, and having affirned,
4 was exam ned and testified as foll ows:
5 THE W TNESS: | do.
6 EXAM NATI ON
7 BY MR KELLY:
8 Q Good norning, M. Crosby.
9 A Good norni ng.
10 Q Can you hear ne okay?
11 A | can hear you fine.
12 Q Al right.
13 A "1l et you knowif | can't.
14 Q Al'l right. Could you please
15 state your nane for the record?
16 A Pet er Crosby.
17 Q And you understand that you
18 are under oath today?
19 A Yes.
20 Q |s there anything that woul d
21 prevent you from providing conpetent and
22 conplete truthful testinony today?
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1 A No.
2 Q Have you been deposed before?
3 A Yes.
4 Q About when?
5 A Wien? The last tine February
6 of this year abut March.
7 Q And about how many times have
8 you been deposed?
9 A Over what period of tine?
10 Q Your career.
11 A 30.
12 Q So it sounds like you're
13 fam liar with how depositions work?
14 MR. PHI LLIPS: Objection form
15 A I"'mfamliar with how
16 depositions work in some jurisdictions.
17 BY MR KELLY:
18 Q Okay. Because we have a court
19 reporter transcribing your testinony, |'ll
20 ask that you try to let nme finish ny
21 questions before you answer and if at any
22 poi nt you do not understand the question I'm
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1 asking just let me knowand I will try to rage s
2 clarify it. GCkay?
3 A Yes.
4 Q And if at any point you need
5 to take a break, just let ne know and we can
6 do that. That's not a problem Ckay?
7 A Yes.
8 Q To the extent we do take
9 breaks during today's cross exam nation do
10 you understand you're not permtted to speak
11  with anyone about the substance of your
12 testinony during those breaks?
13 A | under st and.
14 Q What did you do to prepare for
15 today' s deposition?
16 A Over what period of tine.
17 Q The entirety of tine that you
18 prepared for today's deposition?
19 A | read multiple docunents
20 i ncluding nmy declaration, the patent owner's
21 response of their declaration of Dr. Tucker,
22 Dr. Tucker's deposition transcript.
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1 The patents, a few other docunents that raged
2 | can't recall their names right now. | had
3 several conversations with M. Phillips and
4 that's about all | can renenber.
5 Q Did you prepare for today's
6 deposition by discussing your testinony with
7 anyone other than M. Phillips?
8 A No.
9 (Stratus Exhibit 2006 was marked for
10 identification.)
11 Q M. Crosby, |I've handed you a
12 copy of a docunment that's been previously
13 mar ked Stratus Exhibit 2006.
14 Can you identify this docunment for the
15 record?
16 A It appears to be a copy of ny
17 decl aration in this case.
18 Q If you turn to page 91 of
19 Exhi bit 2006, is this your signhature on page
20 917
21 A Yes, it is.
22 Q And this docunent was signed
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1 on May 22, 2025; is that right? rage 10
2 A Yes.
3 Q If you turn to the cover page
4 of Exhibit 2006 there are four |IPR
5 proceedings |listed on the cover; is that
6 correct?
7 A Yes.
8 Q And those are | PR case nunbers
9 2024-01209, 2024-01210, 2024-01211 and
10 2024-01212; is that correct?
11 A Yes.
12 Q And if you turn to paragraph 1
13 of this docunment | believe you repeated those
14 case nunbers here in the table follow ng
15 paragraph 1, correct?
16 A Yes.
17 Q Is it correct that your
18 testinony in Exhibit 2006 was prepared for
19 all four of these | PR proceedi ngs?
20 A Yes.
21 Q So you prepared just one
22 declaration to apply to all four |IPR cases,
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1 correct?
2 A Yes.
3 Q So going forward | woul d just
4 refer to Exhibit 2006 as your declaration; is
5 t hat okay?
6 A Yes, this is part of the
7 decl aration but, yes, there are other
8 docunents included by reference, if |
9 remenber correctly.
10 Q Okay. \What are those
11 docunent s?
12 A Well, the patents thensel ves,
13 of course. | think there's another exhibit
14 | abel ed 2008, if | renenber correctly which
15 is a clains chat.
16 Q O her than Exhibit 2006 and
17 Exhi bit 2008 have you provi ded any docunents
18 that conprise testinmony in this |IPR?
19 A No.
20 Q About when did you start
21 wor ki ng on your decl aration?
22 A Md to |ate February, |
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1 recal | . rage 12
2 Q February of 20257
3 A Yes, | apol ogi ze. February of
4  2025.
5 Q Bet ween February of 2025 and
6 May 22nd of 2025, about how many hours did
7 you spend preparing your declaration?
8 A | can't recall. 1'd have to
9 | ook at nmy invoices for nmy tine history.
10 Q Was it nore than 20 hours?
11 A Yes.
12 Q Was it nore than 40 hours?
13 A | honestly can't recall the
14 exact nunber. | think it was nore than 40
15 but I don't have a specific nunber in ny
16 m nd.
17 Q Did you personally wite the
18 words in your declaration?
19 A Yes.
20 Q Did you prepare nore than one
21 draft of this declaration?
22 A Yes.
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1 Q Did you personally wite the rage 13

2 first draft?

3 A The first draft?

4 Q Yes.

5 A Yes.

6 Q Did anyone el se wite any of

7 the words in your declaration?

8 A | asked for and received

9 review coments from Laurence & Phillips Law
10 Firmand | considered those comments and sone
11 of them 1 incorporated and sone of them|

12 didn't.

13 MR. PH LLIPS: I'mgoing to

14 instruct the witness not to reveal the

15 content of any conversation that you had with
16 attorneys at Laurence & Philli ps.

17 BY MR KELLY:

18 Q Could you turn with me back to
19 paragraph 1 of your declaration. And you see
20 in the table here 3 different Stratus patents
21 are |listed, right?

22 A Yes.
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1 Q I n preparing your declaration rage 14
2 did you review U.S. Patent Nunber 109667827
3 A Yes.
4 Q And in preparing your
5 decl aration did you review the prosecution
6 history of U S. Patent 109667827
7 A | glanced at it but I wouldn't
8 say | reviewed it. | was aware of it and |
9 had it but | didn't reviewit.
10 Q In preparing your declaration
11 did you review U S. Patent No. 107366887
12 A Yes.
13 Q And in preparing your
14 decl aration did you review the prosecution
15 history of U S. Patent Nunber 10736688?
16 A | think it's the sane answer.
17 It was available to me and | glanced at it,
18 but I didn't reviewit in detail.
19 Q kay. W got one nore. In
20 preparing your declaration did you review
21 U. S. Patent Nunber 109256647
22 A Yes.
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1 Q And in preparing your rage 1S
2 declaration did you review the prosecution
3 history of U S. Patent Nunber 107366647
4 MR. PHILLIPS: Objection asked.
5 A | had the prosecution history
6 available to ne and | glanced at it, but I
7 didn't reviewit in detail.
8 MR. PHI LLIPS: Also objection form
9 to the [ ast question.
10 MR. KELLY: | think I m sspoke with
11 respect to the patent number, so I'mgoing to
12 ask one nore tine.
13 BY MR KELLY:
14 Q In preparing your declaration
15 did you review the prosecution history of US
16  Patent Nunber 109256647
17 A Yes.
18 Q You reviewed the prosecution
19 hi story of the 664 --
20 A |"msorry. Could you ask the
21 question agai n?
22 Q Yes. Sorry. |In preparing
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1 your declaration did you reviewthe rage 16
2 prosecution history of U S. Patent Nunber
3 10, 925, 6647
4 A Simlar answer. | had the
5 prosecution history available to ne. |
6 glanced at it, but | did not reviewit in
7 detail .
8 (Exhibit 1001 was nmarked for identification.)
9 BY MR KELLY:
10 Q M. Crosby, |'ve handed you a
11 copy of what has been previously narked as
12  Exhibit 1001.
13 Can you identify this docunent?
14 A This appears to be a copy of
15 U S. Patent 10966782 B2.
16 Q If you turn to the second page
17 of the 782 Patent do you see a headi ng that
18 reads, [As read] "Related U. S. application
19 data"?
20 A Yes.
21 Q In the first full paragraph
22 beneat h t hat headi ng do you see three
www.DigitalEvidenceGroup.com Digital Evidence Group 202-706-6020

Petitioner's Exhibit 1045
Avanos v. Stratus


http://www.DigitalEvidenceGroup.com
http://www.DigitalEvidenceGroup.com

08/05/2025 Avanos Medical, Inc. vs Stratus Medical, LLC Peter Croshy

1 provi sional application nunbers |isted? rage

2 A Par agr aph Nunber 60 you're

3 referring to?

4 Q Yes.

5 A Yes, | see that.

6 Q And these are provisiona

7 application Nunmber 61/357894, 61/357886 and

8 61/ 347351, correct?

9 A Yes.

10 Q In preparing your declaration
11 did you review any of these provisional

12 appl i cati ons?

13 A No.

14 (Exhibit 1002 was marked for identification.)
15 BY MR KELLY:

16 Q M. Crosby, |'ve handed you
17 copy of what's been previously marked as

18 Exhi bit 1002. This is the 688 patent,

19 correct?

20 A It's U.S. Patent 10736688 B2.
21 Q If you turn to page 2 do you
22 see anot her headi ng that says, [As read]
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1 "Rel ated U. S. application data"? rage 18
2 A Yes.
3 Q And do you see provisional
4 appl i cati on nunber 61/280557 and provi si onal
5 application nunber 61/347351 listed here in
6 t he 688 Patent?
7 A Yes.
8 Q I n preparing your declaration
9 did you review either of these provisional
10 appl i cati ons?
11 A | don't believe so. No.
12 Q Let's turn back to your
13 decl aration and could you turn with me to
14 par agr aph 23.
15 A This is Exhibit 20067
16 Q Yes. Correct.
17 A And what paragraph?
18 Q 23. You see in the bullet
19 poi nts of paragraph 23 that you refer to the
20 references Racz Ftz, Lee, Young 965 Schei be,
21 Cosman, Young 201 and Godara?
22 A Yes, | see that.
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1 Q I n preparing your declaration rage 19
2 did you review each of these references?
3 A Yes.
4 Q I n paragraph 24 of your
5 decl aration you refer to Exhibit Nunmbers
6 1031, 1032, 1033 and 1034, correct?
7 A Yes.
8 Q And these are the declarations
9 of Dr. Tucker?
10 A Yes.
11 Q I n preparing your declaration
12 did you review each of these declarations?
13 A Yes.
14 Q Did you review each of themin
15 their entirety?
16 A Can you expand on t hat
17 question? | don't understand quite what you
18 nmean by that.
19 Q Did you review each of Exhibit
20 Nurmbers 1031, 1032, 1033 and 1034 in their
21 entirety?
22 A | understand the nunbers but |
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1 don't understand what you nean by, quote, in rage 20

2 their entirety.

3 Q Did you review the entire

4 decl aration or just part of it?

5 A | reviewed the entire

6 decl arati on.

7 Q And that's true for each of

8 Exhi bits 1031, 1032, 1033 and 10347

9 A Yes.

10 Q O her than | awers for Stratus
11 Medi cal, did you speak to anyone el se about
12 t he substance of your testinony when you were
13 preparing your declaration?

14 A No.

15 Q At any point did you speak to
16 Cody Jorgensen at Stratus Medi cal about the
17 testinony in your declaration?

18 A About the testinony, no.

19 Q During the tinme period you

20 were preparing your declaration did you speak
21 to Cody Jorgensen?

22 A Yes.
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1 Q And were | awers for Stratus rage 2t
2 Medi cal present during those conversations?
3 A Yes.
4 Q | apol ogi ze. | was | ooking
5 for a docunent | could not |ocate, so I'l]l
6 | ook for it during a break.
7 At any point, have you spoken to Mark
8 Russo about the testinony in your
9 decl aration?
10 A No.
11 Q Have you spoken to Mark Russo
12 at all inrelation to the PR s addressed in
13  your declaration?
14 A No.
15 Q During the time period during
16 which you were preparing your declaration did
17 you speak with Mark Russo?
18 A No.
19 Q Have you corresponded with
20 Mark Russo by e-nmil or text in relation to
21 the I PR proceedi ngs addressed in your
22 decl arati on?
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Page 22

1 A No.

2 Q Have you corresponded with

3 Mark Russo by any other neans in relation to

4 the I PR proceedi ngs addressed in your

5 decl arati on?

6 A Coul d you repeat that

7 question? It was conpound, just the

8 begi nni ng.

9 Q So earlier | asked if you had
10 corresponded with Mark Russo by e-mail or

11 text inrelation to the IPRs addressed in

12 your declaration. | think your answer was,
13 "No". Correct?

14 A Yes.

15 Q So ny question is: D d you
16 correspond with Mark Russo by any neans ot her
17 than e-mail or text in relation to the IPR
18 proceedi ngs addressed in your decl aration?
19 A No.

20 (Exhi bit 2001 was nmarked for identification.)
21 Q M. Crosby, | handed you an
22 exhi bit previously marked as Exhibit 2001 in
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1 t hese proceedi ngs. rage s
2 Do you see that?
3 A Yes.
4 Q Have you ever seen this
5 docunent before?
6 A No.
7 Q In preparing your declaration,
8 did you, at any point, review this docunent?
9 A No. Hard to reviewif |
10 haven't seen it.
11 Q | agree. In preparing your
12 declaration, did you at any point review a
13 draft of this docunent?
14 A No.
15 Q And in preparing your
16 decl aration, did you, at any point, review
17 witten materials that were prepared by M.
18 Russo?
19 A | did not review any witten
20 materials prepared by Dr. Russo, no.
21 Q Did you review any witten
22 materials that were provided to you by
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Page 24
1 M. Russo?
2 A No. Let ne nodify one of
3 t hose answers, if | may. Dr. Russo published
4 a paper sonme tine ago. | did reviewthat
5 paper but it's publically available, it was
6 not provided by him
7 Q Do you renenber what paper
8 t hat was?
9 A Oh, gosh, | think it was
10 sonething like a history of radi of requency
11 neur ot ony.
12 Q And you recal |l whether that
13 article by M. Russo was provided as an
14 exhibit in these I PR proceedi ngs?
15 A If | remenber correctly, |
16 think it was referenced in the patent owner's
17 response. | don't knowif it was in Dr.
18 Russo' s decl aration because | haven't read
19 it.
20 Q And that woul d have been the
21 only witten material prepared by Dr. Russo
22 that you reviewed as part of your preparing
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1 your declaration? Page s
2 MR. PHI LLIPS: bjection. Form
3 A Vell, | reviewed it but it
4 wasn't necessarily as part of preparing ny
5 decl arati on.
6 BY MR KELLY:
7 Q Okay. GCkay. | have sone
8 guestions for you about your background and
9 experiences. Let's start in your declaration
10 at paragraph 6, if you could turn there.
11 And in paragraph 6 of your declaration
12 you state that you are, [As read] "A naned
13 i nventor on over 50 issued U.S. Patents and
14 public applications and foreign equival ence",
15 correct?
16 MR. PHI LLIPS: bjection. Form
17 A That's what it says on
18 par agraph 6, yes.
19 BY MR KELLY:
20 Q And you testified here in
21 paragraph 6 that, [As read] "Sone of ny
22 patents focus on the application of
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1 el ectromagneti c energy to nerves and sone rage 20

2 focus on radi ofrequency ablation"; is that

3 correct?

4 A That's correct. That's what

5 t he words say.

6 Q What in the difference between

7 t hese things?

8 A Bet ween what ?

9 Q What is the difference between
10 radi of requency abl ati on and appl yi ng

11 el ectronmagneti c energy to nerves?

12 A Radi of requency energy is one
13 type of electronmagnetic energy and if it's

14 applied to nerve or to any other tissue,

15 radi of requency energy can cause destruction
16 of tissue.

17 So you can apply el ectromagneti c energy
18 to, for exanple, stinulate a nerve or destroy
19 a nerve or to provide a sensory output froma
20 nerve. There are lots of applications.

21 Q You nentioned destroying

22 nerves just now. Is that the sanme as
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1 abl ati on? rage 2t
2 A It can be, but not
3 necessarily.
4 Q What's the difference between
5 abl ating a nerve and destroying a nerve?
6 A My under st andi ng, not being a
7 physi ci an, but ny understanding is that with
8 radi of requency abl ati on of a nerve dependi ng
9 on how the energy is applied and for what
10 duration and to what tenperature the tissue
11 is allowed to heat, it may conpl etely destroy
12 the nerve or destroy sone of the fibers in
13 t he nerve.
14 In some clinical applications the
15 objective is to stand or stop conduction of
16 sanme fibers while allowi ng the other fibers
17 to continue to function.
18 So if you conpletely destroy a nerve you
19 m ght | ose sone functions that you want to
20 keep. So it's a precise application of
21 energy to destroy just the functions you want
22 to destroy.
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1 Q And | believe you nentioned rage 28
2 stinul ati ng nerves also, right?
3 A Yes.
4 Q Is there a difference between
5 stinmul ati ng the nerve and abl ating the nerve?
6 A There can be, yes.
7 Q VWhat is the difference?
8 A The purpose of stinmulating a
9 nerve would be to nore often than not produce
10 an action potential that goes up or down a
11 nerve. So in other words, to provide an
12 el ectrical stinmulation which mmcs or
13 repl aces a function of the nerve whereas
14 radi of requency abl ati on of a nerve, the
15 intention would be to destroy a particular
16 function of the nerve.
17 Q I n paragraph 6 where you
18 indicate that some of nmy patents focus on
19 radi of requency abl ation, you're not limting
20 that to ablation of nerve tissue, right?
21 A | have several patents that
22 refer to radi ofrequency ablation. One, if |
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1 remenber correctly refers to radi of requency rage 29
2 abl ation for the destruction of breast cancer
3 tissue and there are a couple of other
4 patents refer to radi ofrequency abl ation of a
5 nerve.
6 Q So in paragraph 6 when you
7 say, [As read] "Radi ofrequency ablation,” you
8 nmean abl ating any kind of tissue with
9 radi of requency energy?
10 A Wl |, not necessarily, no.
11 Q Vell, I"'mtrying to understand
12 the distinction that you' ve made in paragraph
13 6 between radi of requency abl ati on and the
14 application of electromagnetic energy to
15 nerves.
16 And it sounds like the application of
17 el ectromagnetic -- I'Il start over. In
18 par agraph 6 when you refer to the application
19 of el ectromagnetic energy to nerves, that
20 el ectronagnetic energy has to be applied to
21 nerve tissue, right?
22 A More often than not, yes.
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1 Q But if you're applying rage 50

2 el ectromagnetic energy to nerves that doesn't

3 nmean you're ablating the nerve tissue

4 necessarily?

5 A Not necessarily, no.

6 Q When you say "radi of requency

7 abl ation,” that neans the tissue that's

8 recei ving the radi of requency energy mnust be

9 abl at ed?

10 A Not necessarily, no.

11 Q Wel |, sone of the tissue has
12 to be ablated, right?

13 A Vell, yes but as | said

14 soneti mes the purpose of radi ofrequency

15 abl ation of a nerve is not to destroy that

16 ti ssue but the expand the tissue so it stops
17 its function.

18 It's a bit like saying, you know, you're
19 a driver, so you can drive a notorcycle or a
20 truck, right, it's the sanme thing as driving.
21 Well, no, they're not. So you have to
22 under stand what the application is to be able
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Page 31
1 to answer your question.
2 Q Okay. Let ne see if | can ask
3 it alittle nore clearly. |If a device is
4 desi gned for radi ofrequency ablation, it's
5 not necessarily designed for ablating nerve
6 ti ssue specifically?
7 A Well, yes, of course it is.
8 You can't design a device for ablation of a
9 ti ssue without knowi ng the tissue you are
10 trying to ablate. The device you use for
11 abl ating sonething in the brain is going to
12 be sonething quite different for use for
13 ablating a liver cancer. You can't just say
14 design a device for radiofrequency abl ation
15 or for radiof requency --
16 THE COURT REPORTER: |'m sorry.
17 You're tal king too fast.
18 A They' re not the sane.
19 BY MR KELLY:
20 Q Well, let ne ask it another
21 way. |If a device is designed for applying
22 el ectromagnetic energy to nerves, that
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1 doesn't necessarily mean the device is rage 52

2 desi gned for ablating nerve tissue?

3 A When you say a devi ce designed

4 for applying electromagnetic radiation to a

5 nerve, there are nultiple elenments of that

6 devi ce.

7 One is the el ectrode system which may be

8 adj acent to the nerve. The other is a source

9 of the path. | don't understand your

10 guestion, which elenent are you talking

11 about ?

12 Q You nmention earlier that sone
13 devi ces are designed to stinulate nerves,

14 right?

15 A Correct.

16 Q And sone devices are designed
17 to ablate nerve tissue, correct?

18 A Yes.

19 Q In both of those devices would
20 be applying el ectromagnetic energy to nerves?
21 A Yes, they may be.

22 Q If we know that a device is
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1 desi gned for applying el ectronagnetic energy rage SS
2 to nerves, that doesn't necessarily nean that
3 it's designed for ablating the nerve tissue?
4 A Vell, with respect it's a
5 question that doesn't nmake sense. As a
6 Bi oMedi ¢ engi neer you design a device know ng
7 what the type of tissue and what the function
8 is and knowi ng what the clinical application
9 iS.
10 You don't design a device just for a
11 particul ar nmechanical or electrical function
12 wi t hout knowi ng the application and the
13 target tissue, that doesn't work like that.
14 Q Really nmy question relates to
15 paragraph 6 of your declaration, and |I'm
16 trying to understand when you say, [As read]
17 "My patents focus on the application of
18 el ectromagnetic energy to nerves." That
19 i ncl udes devices that are not designed for
20 abl ati ng nerve tissue?
21 A That is true.
22 Q Okay. | think you nentioned
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1 earlier that you have worked on devices for rage s
2 abl ati ng breast cancer tissue, right?
3 A That is true. Yes.
4 Q So a devi ce designed for
5 abl ati ng breast cancer tissue and a device
6 desi gned for ablating nerve tissue are both
7 exanpl es of radi of requency abl ati on devi ces?
8 A In the same way that a
9 nmotorcycle and a semtrailer are both
10 exanpl es of transport, but they're conpletely
11 different.
12 Q Got it. If a deviceis
13 desi gned for RF neurotony, then that device
14 is also an RF abl ation device, right?
15 A | go back to ny previous
16 statenent. Wich part of the device are you
17 tal king about? In ny world the device
18 contai ns many el enents.
19 You coul d be tal ki ng about the
20 generator, the cables, the wires, the
21 tenperature sensor, the user interface, |
22 need sonme nore specificity to be able to
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1 answer that question. rage S5
2 Q If a device -- let ne see if |
3 can make it clearer. |f you have a needle
4 designed for RF neurotony that needle is
5 necessarily an RF abl ation needle, correct?
6 A For whi ch application?
7 Q |f the needle is designed to
8 achi eve RF neurotony then it nust be capable
9 of ablating tissue, right?
10 A I n which anatom cal | ocation?
11 Q Any anat om cal | ocation.
12 A Vel |, generally, yes.
13 Q So I"mjust trying to
14 understand the words that you're using in
15 paragraph 6. And it sounds |ike ablation
16 nmeans that the nerve has to be destroyed or
17 ot herwi se rendered i noperabl e?
18 MR. PHILLIPS: (bjection.
19 M scharacteri zes.
20 A " mreadi ng paragraph 6 and
21 trying to find those words and | can't find
22 t hem
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BY MR KELLY:

Q Well, you used the word
ablation and so I'mtrying to understand --
it sounds like there's a difference between
stinmul ation and ablation; is that right?

A I n many circunstances, yes.

Q So when you -- it sounds |ike

sonme of your patents focus on applying
el ectromagneti c energy to nerves but not
necessarily abl ating nerves?

A That is true.

Q And some of your patents focus

on radi ofrequency abl ation of tissue but not

necessarily nerve tissue?

A. That is true.

Q I f you | ook at paragraph 5 of

your declaration | understand fromthis
par agraph you have a Bachelor's Degree in
El ectrical Engineering and a Masters Degree
i n Engi neering Science, correct?

A Yes.

Q Did you ever attend nedica
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school ?

A As part of ny bio-nedical
engi neeri ng courses | attended several
cl asses at the nedical school at the
Uni versity of Al ban.

Q Have you ever received a

medi cal degree?

A No.

Q So you're not a nmedica
doctor?

A No.

Q And | presune you do not hold

any medi cal board |icenses?

A No.

Q Have you ever perforned an RF

neur ot ony procedure?
A On what ani mal ?
Q On any ani nal .

A. Yes.

Q What ani mal have you perfornmed

an RF neurotony procedure on?

A A goat.
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1 Q And coul d you descri be that rage 58
2 pr ocedure?
3 A | try to not. | have not
4 performed radi of requency neurotomny procedures
5 on humans. |'ve done sone ani mal work on
6 radi of requency neurotomy on ot her ani mals.
7 Q And in those animals you were
8 abl ating the nerve tissue of the animl?
9 A Not necessarily. It was
10 experinmental work to figure out what sort of
11 stinmul ation, energy and tops of electrodes we
12 m ght need for that.
13 So the purpose wasn't necessarily to
14 ablate the nerve it was to explore the types
15 of designs that we mght find nost useful for
16 doi ng that.
17 Q Have you ever perforned a
18 procedure that resulted in the ablation of
19 tissue?
20 A |"mtrying to understand your
21 guestion. A procedure that was the
22 mani pul ati on of tissue.
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Q That abl ated the tissue?

A That abl ated the tissue. On
whi ch ani mal ?

Q Any ani mal .

A Well, yes, sone of the work
that | tal ked about before we were trying
to -- you know, part of the work of an
engi neer working as a research and
devel opnent teamw th clinicians to conme up
with a design that neets the clinical need

and if the -- it's a few years ago so |I'm

trying to renmenber. |If the objective was to

design a device for ablation, then | would

i magi ne that in some of those experinments we

achieved that. Yes. | don't recall the
exact thing at that point.

Q Are you a nenber of any pain
medi ci ne associ ation?

A. Not now.

Q Have you ever been a nenber of

any pai n nedici ne associ ation?

A | used to be a menber of the
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1 Nort h Ameri can Neuronodul ati on Society, NANS rage 0
2 whi ch focuses on neuronodul ation primrily
3 for pain.
4 Q And during what tinme frane
5 were you a nenber of the North Anerican
6 Neur onodul ati on Soci ety?
7 A Ch gosh. | think | paid ny
8 first dues about 2011 thereabouts, and then I
9 think I stopped paying ny dues for the 2018
10 year.
11 MR. KELLY: M. Crosby, |'ve handed
12 you a docunent that has been previously
13 mar ked Exhi bit 2007.
14 (Exhi bit 2007 was marked for identification.)
15 BY MR KELLY:
16 Q Do you recognize this
17 docunent ?
18 A Yes, | do.
19 Q Is this your CV?
20 A It's my CV as of the date
21 witten on the bottom|eft-hand corner.
22 Q Was this CV conplete and
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1 accurate as of My, 2025? rage 4t
2 A | believe so, yes.
3 Q If you turn wit ne to page 7
4 of your CV there's a heading that reads:
5 "Scientific Publications".
6 A Yes.
7 Q Do you see that headi ng?
8 A | do.
9 Q And is the list follow ng the
10 headi ng, Scientific Publications a conplete
11 list of scientific articles in which you are
12 accredited as an author or contributor?
13 A My recollection is this is a
14 list of the publications which have been peer
15 reviewed. | have many ot her publications
16 that are not peer reviewed, so | did not
17 include themon that |ist.
18 Q | have some questions about
19 t hese publications and the subject matter
20 that's addressed in them
21 A Ckay.
22 Q When | ask you these
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1 guestions, I'"'mgoing to use the termRF rage 42
2 neur ot ony.
3 A Ckay.
4 Q What | nean by RF neurotony is
5 that there's ablation of nerve tissue. |Is
6 t hat okay?
7 A We can take that as a working
8 definition, yes.
9 Q I f we assune that RF neurotony
10 refers to the ablation of nerve tissue are
11 any of the scientific publications listed in
12 your CV directed to RF neurotony?
13 A None of these publications,
14 no.
15 Q Are any of the scientific
16 publications listed in your CV directed to RF
17 abl ati on?
18 A |"mtrying to understand your
19 question referring to -- you know, of any
20 ti ssue?
21 Q Yes, and |'mgoing to ask you
22 this question repeatedly in relation to a | ot
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1 of docunents so | want to nmake sure we're on rage 43

2 t he sane page about what | nean.

3 So when | say "RF neurotony"” | nean

4 abl ati on of nerve tissue and when | say "RF

5 abl ation” | nmean abl ation of any kind of

6 tissue.

7 Do you understand the distinction?

8 A | do.

9 Q So just | ooking back at the

10 scientific publications in your CV, | think
11 you testified earlier that none of those

12 scientific publications are directed to RF

13 neur ot ony?

14 A Sorry. Is that a question?

15 Q Yes, is it correct that none
16 of the scientific publications |isted in your
17 CV are directed to RF neurotony?

18 A That is correct.

19 Q And are any of the scientific
20 publications listed in your CV directed to RF
21 abl ati on?

22 A Not in this list, no. Several
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1 of ny patents are, of course. rage 4

2 Q I"'mglad you brought it up

3 On page 6 of your CV there's a heading that

4 reads: "lssued U S. Patents.” Do you see

5 t hat headi ng?

6 A | do.

7 Q And is the list follow ng the

8 headi ng i ssued U S. Patents a conplete |ist

9 of issued U. S. Patents that nanme you as an
10 i nventor?

11 A As of My, 2025, yes.

12 Q Are any of these issued U S
13 Patents directed to RF neurotony?

14 A Yes.

15 Q Whi ch ones?

16 A 10661078. Sorry. Can | go
17 back to your question. You have two types of
18 guestions. Wich one was that one again?

19 Q So ny question was: Are any
20 of the issued U S. Patents listed in your CV
21 directed to RF neurotony?

22 A Yes, that's what | thought.
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1 So this is just a neurotony question. Ckay. rage s
2 12048844. There may be a couple others in
3 that famly but | cannot -- |I'mjust | ooking
4 at the nunbers in the titles. I'msorry. |
5 didn't realize this was a nenory test on ny
6 50 patents or | would have prepared slightly
7 differently.
8 Q Of the top of your head do
9 you recal |l whether your naned inventor on
10 U S. Patents directed to RF neurotony that
11 are in nore than one patent famly?
12 A | think there are two famlies
13 but you're asking me to renmenber details of
14 all these patents.
15 Q So there's a lot of patents
16 but we're sure 10661078 and 12048844 are
17 directed to RF neurotony?
18 A Vel |, they include RF
19 neurotony as one of the things that's in the
20 patent, yes.
21 Q Per haps you haven't revi ewed
22 it but do you recall generally the subject
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1 matter addressed in 106610787 Page 40
2 A My recollection is this is for
3 an i npl ant abl e devi ce which includes several
4 di fferent ways of stinulating nerves and a
5 nmodul e for generating greater frequency
6 abl ation of the nerve in an inplantable
7 device. As the literature will show
8 radi of requency neurotony for pain often needs
9 to be repeat ed.
10 So one of the basic ideas of this
11 invention is that rather than having to bring
12 a patient in every six nonths or so for
13 anot her procedure, you could inplant a device
14 which includes a radio frequently generator
15 whi ch woul d deliver the radi of requency signal
16 to a permanently inplanted el ectrode adjacent
17 to the nerve.
18 So this takes the idea of radiofrequency
19 neur ot ony one extra step to be able to do it
20  with an inplantable device.
21 Q So the device is | guess
22 surgically inplanted into the patient?
www.DigitalEvidenceGroup.com Digital Evidence Group 202-706-6020

Petitioner's Exhibit 1045
Avanos v. Stratus


http://www.DigitalEvidenceGroup.com
http://www.DigitalEvidenceGroup.com

08/05/2025 Avanos Medical, Inc. vs Stratus Medical, LLC Peter Croshy

1 A That is correct. rage st
2 Q And how long is it operable in
3 t he patient?
4 A Ten years.
5 Q Aside fromthe issued patents
6 you've identified as being directed to RF
7 neurotony, are any of the issued U S. Patents
8 listed in your CV directed to RF abl ation?
9 A As | said before the patents
10 aren't necessarily directed to RF abl ation
11 they include RF ablation. 1It's one of the
12 several things that are in the Patent
13 di scl osure and there's another patent which
14 there is -- directed towards RF abl ati on but
15 | have to renenber which one it is. That's
16 6106524.
17 Q Do you recall any others?
18 A They're the few that spring to
19 m nd right now
20 Q On page 4 of your CV there's a
21 headi ng that reads, "Select Expert
22 Engagenents and Testi nony".
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Page 48

1 A Yes.

2 Q Do you see that headi ng?

3 A | do.

4 Q Is it correct that you were

5 retained as an expert witness in each of the

6 engagenents |listed under this headi ng?

7 A | was engaged as an expert,

8 yes.

9 Q So you weren't a fact w tness
10 in these cases?

11 A | see what you're saying. Are
12 you asking -- | don't quite understand the

13 guesti on.

14 Coul d you pl ease be clearer on the

15 questi on.

16 Q So the headi ng says, "Sel ect
17 Expert Engagenents and Testi nony".

18 A Yes.

19 Q So fromthat heading | assuned
20 that all of the cases that you' ve listed here
21 you were an expert witness and |I' mjust

22 wondering if my assunption is correct?
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1 A | interpret it froma previous rage 49

2 guestion there's a distinction between an

3 expert witness and a fact witness. |s that

4 what you're asking because I wasn't sure?

5 Q Yes.

6 A | think that these are all

7 expert witness cases, yes.

8 Q In any of the expert

9 engagenents listed in your CV were you asked
10 to opine on subject matter that included RF
11 neur ot ony?

12 A Not for RF neurotony, no.

13 Q In any of the expert

14 engagenents listed in your CV were you asked
15 to opine on subject matter that included RF
16 abl ati on?

17 A Yes.

18 Q Wi ch ones?

19 A | knew you were going to ask
20 that. Now |l got to go back again.

21 On the bottom of page 5 Case 337 TA 1356
22 in the International Trade Commi ssion. This
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1 has to do with certain dernatol ogi cal Page 0

2 treat nent devi ces and conponents.

3 So the basic idea here is radiof requency

4 abl ati on for dernmatol ogical treatnent,

5 treatnment of skin, skin resurfacing. So that

6 case in the International Trade Conm ssion

7 whi ch then devel oped into an I PR

8 So | supported the declaration in

9 support of the patent known as prelimnary

10 response and was deposed. Appeared at trial
11 in the RTC, three days; were deposed, two

12 days; so that was about radi of requency

13 abl ati on of skin.

14 Q So in that case --

15 A There's one ot her but okay.

16 Q |"msorry. You can finish.

17 If there's nore you wanted to identify, go

18 ahead.

19 A Yes, Case No. 21 STCV 30687.
20 This was a product liability case in which a
21 patient had a plastic surgery procedure which
22 i nvol ved radi of requency abl ati on of fat
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1 ti ssue and she alleged an injury and | rage St

2 exam ned the el ectrosurgery equi pnent that we

3 used for that and wote a declaration in

4 support of the MSJ.

5 Q Okay. Any others you can

6 t hi nk of ?

7 A That's all for the nonent,

8 that | can tal k about.

9 Q So just to understand, in the
10 | TC case you nentioned which ends in 1356,

11  you said that involved RF abl ati on of

12 dermat ol ogi cal tissue; is that correct?

13 A Yes. There's another one |

14 just realized on the third one down on page
15 5. Case No. 337 TA 1262 also in the

16 I nternational Trade Conm ssion which is a

17 simlar case regarding Inode and Il1oda. For
18 this is about skin resurfacing devices which
19 i s radi of requency abl ation of skin.

20 Q Is it true that in both of the
21 | TC cases you nentioned the RF ablation at

22 i ssue was abl ation of skin tissue?
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A. Correct.

Q And in the -- you nentioned

the case in the Superior Court of Los Angel es

endi ng in 30687 and that one invol ved
ablation of fat tissue?
A That is correct.

Q Any ot hers you can think of

now?

A Not that | can recollect
t oday.

Q On page 1 of your CVis a
headi ng that reads: "Professional
experience". Do you see that headi ng?

A Yes.

Q |'ve got several questions

about your experience and about your
pr of essi onal experience which is w de and
varied. So if you want to take a break now
we can or we can keep going and | can ask
t hese questi ons.

(O f record discussion was held at

9:47 a.m)
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Page 53
1 BY MR KELLY:
2 Q The professional experience in
3 your CVis divided into current positions
4 begi nning on page 1 and prior positions
5 begi nni ng on page 2, correct?
6 A Yes.
7 Q kay. Let's start with
8 current positions. You're currently the CEO
9 and managi ng partner of Bi o Medical Business
10 Resources, LLC, is that right?
11 A Yes.
12 Q And it | ooks Iike you' ve been
13 runni ng that consulting and advi sory busi ness
14 since 1995?
15 A Correct.
16 Q O her than for your work on
17 the I PR proceedings you're testifying on
18 t oday, have you ever advised or consulted for
19 Stratus Medical ?
20 A No.
21 Q Have you ever advised or
22 consul ted for BioMerics?
www.DigitalEvidenceGroup.com Digital Evidence Group 202-706-6020

Petitioner's Exhibit 1045
Avanos v. Stratus


http://www.DigitalEvidenceGroup.com
http://www.DigitalEvidenceGroup.com

08/05/2025 Avanos Medical, Inc. vs Stratus Medical, LLC Peter Croshy

1 A The nane, please? rage S

2 Q Bi oMerics, B-I-OME-RI1-CS

3 A No.

4 Q Have you ever advised or

5 consul ted for N MBUS Concepts?

6 A No.

7 Q In your work for Bio Medica

8 Busi ness Resources, LLC, have you ever

9 provi ded consulting or advisory services

10 relating to an RF neurotony device?

11 A No.

12 Q In your work for Bio Medica

13 Busi ness Resources, LLC, have you ever

14 provi ded consulting or advisory services

15 relating to an RF abl ati on devi ce?

16 A O her than the expert

17 testinony that we've already tal ked about; is
18 t hat what you're asking ne?

19 Q Anyt hing that we haven't

20 al ready di scussed.

21 A Ckay. No.

22 Q In the current position
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10

11

12

13

14

15

16

17

18

19

20

21

22

section of your CV, | see you currently hold

positions at CinNEXUS Inc., Simlutor Inc.,
Quench Medical and the University of
California Irvine; is that right?

A. Yes.

Q Has your work for any of those

entities invol ved RF neurotony technol ogy?

A | work with several teans of
students, often graduate students at the
University of California Irvine who have
i deas for new nedi cal devices or nedica
pr ocedur es.

| probably | ooked at 30 or 40 projects

while I've been there. | recollect vaguely
one that had to do with radi of requency
neurotony but that's about the extent of ny
recol |l ection.

Q So other than that you can't
recall any that relate to RF neurotony?

A No.

Q And has your work for any of

those entities involved RF abl ati on
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1 t echnol ogy? rage b
2 A Simlar answer. At the
3 University of California Irvine |I recollect
4 one teamthat was |ooking at RF abl ation of
5 skin. That's about as much detail as | can
6 remenber .
7 Q And ot her than that you can't
8 recall any other exanples related to RF
9 abl ati on technol ogy?
10 A No.
11 Q Turning to your prior
12 positions in your CV, | see you were CEO and
13 director of Main Stay Medical International,
14 PLC from 2009 to 2017, correct?
15 A Yes.
16 Q Did your work from Main Stay
17 Medi cal invol ve RF neurotony?
18 A In sone type, yes.
19 Q Coul d you describe the part of
20 your work for Main Stay Medical that involved
21 RF neur ot ony?
22 A Mai n Stay Medical was a
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1 conmpany that | founded with a scientific rage st
2 physi ci an entrepreneur to provide treatnent
3 for chronic | ow back pain.
4 As part of that work, | was aware of al
5 possible treatments for chronic | ow back pain
6 that were in current use including
7 radi of requency neurotony and it was ny work
8 at Main Stay that led to the generation of
9 t hose patents that we tal ked about which is
10 an i npl ant abl e device for radi of requency
11 neur ot ony.
12 So during those eight years | was deeply
13 imrersed in treatnents for back pain
14 i ncl udi ng radi of requency neurotony. | read a
15 ot of literature, |'ve got about 5,000
16 references in ny library, went to many
17 conferences, spoke to many physicians as part
18 of ny general work in the field of chronic
19 | ow back pain.
20 Q So ot her than what you just
21 descri bed, did your work for Main Stay
22 Medi cal involve RF ablation technol ogy?
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Page 58
1 A In part, yes.
2 Q So | take from your answer
3 that your work at Main Stay Medical involved
4 partially ablating nerve tissue and partially
5 abl ating other types of tissue?
6 A Partially ablating other types
7 of tissue is one of the treatnents for
8 chronic | ow back pain that sonetines works.
9 Q Does your work at Main Stay
10 Medi cal involve ablating tissue that was not
11 nerve tissue?
12 A "' mnot sure quite what you
13 nmean by "involve". You nean, did | do the
14 procedure, no. Was | aware of it and saw it
15 and knew about it and read the literature,
16 yes.
17 Q You' ve explained to ne that at
18 Mai n Stay you devel oped a device that is
19 i npl ant abl e that perforns RF neurotony,
20 right?
21 A | patented a device, yes.
22 Q Did Main Stay Medical also
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1 make a device that abl ated non-nerve tissue? Page 89
2 A No.
3 Q So did Main Stay Medical ever
4 work on a device for ablating tissue that was
5 not nerve tissue?
6 A What do you nmean "work on"?
7 Q Well, earlier | asked if your
8 work for Main Stay Medical involved RF
9 neurotony and you explained that in fact it
10 did and you gave sone exanpl es of that.
11 And then | asked other than what you
12 just described, did your work for Main Stay
13 Medi cal involve RF ablation technol ogy and |
14 recall that you said to sonme degree, yes; is
15 that right?
16 A That's correct.
17 Q So what I'mtrying to
18 understand is what piece of your work at Main
19 Stay Medical involved RF ablation technol ogy
20 beyond RF neurotony?
21 A Your question was not that.
22 Your question was did | work on. So |I'm not
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1 gui te sure what you nmean "work on". Dd I Page

2 devel op devices, did | read about it, did I

3 talk to physicians. | don't understand your

4 guesti on.

5 Q Did you -- well, you're an

6 engi neer by training, right?

7 A Yes.

8 Q Did you contribute to the

9 engi neeri ng of any device used for ablating
10 ti ssue other than nerve tissue at Main Stay
11 Medi cal ?

12 A No.

13 Q Did you work on designing a

14 device for treating -- sorry. 1'll rephrase.
15 Did you work on designing a device for
16 abl ating tissue other than nerve tissue at

17 Mai n Stay Medical ?

18 A No.

19 Q Wil e you were working at Min
20 Stay Medical, did the conpany Main Stay

21 Medi cal design a device for ablating tissue
22 ot her than nerve tissue?
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Page 61

1 A No.

2 Q Can you give nme any exanpl e of

3 work that occurred at Main Stay Medical that

4 i nvol ved abl ating tissue other than nerve

5 tissue?

6 A As | said at Main Stay we had

7 to be aware of the whole constellation of

8 t herapies and treatnents for chronic | ow back

9 pai n.

10 So | was aware of what those therapies
11  were, | read the literature, | spoke with

12 physi ci ans, consultants, | sonetines observed
13 procedures. That doesn't nmean | necessarily
14 worked on devel oping a product to do that,

15 but | had to be aware of all the conpeting

16 therapies to the one that we were working on.
17 One of those conpeting therapies is
18 radi of requency abl ation of what's called the
19 nucl eus pul posa, P-U-L-P-O-S-A of the disc
20 bet ween vertebra sonetines in what's called
21 di scogeni ¢ pain. The nerves there can be

22 overly sensitive and one treatnent is
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radi of requency abl ation of the interior of
the disc to reduce the pain of back pain.
So | was aware of that, read the literature
on that, saw sone procedures, spoke to sone
physi ci ans, but to your specific question I
didn't devel op a device for that.

Q Ckay. Let's nove on to
Ventri Corp. Your CV indicates you were the
CEO and director of Ventri Corp from 2005 to
2009?

A Yes.

Q Did your work for Ventri Corp
i nvol ve RF neur ot ony?

A No.

Q Did your work for Ventri Corp
i nvol ve RF abl ati on?

A I"'msorry to do this to you.
Define that termagain, RF ablation in the
context of Ventri Corp?

Q So again when | say "RF
abl ation” | mean, ablation using

radi of requency energy of any kind of tissue
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Page 63
1 not just nerve tissue.
2 A Well, yes, of course.
3 Q kay. Coul d you describe
4 that?
5 A Any surgical procedure that
6 uses el ectrosurgery is by definition
7 radi of requency abl ati on of tissue.
8 So if you're doing surgery to inplant an
9 artificial heart which is what we were doing
10 at Ventri Corp. You are using el ectrosurgery
11 radi of requency abl ation to open the wound
12 cauterize the tissue and then close it up
13 again. |In fact, any surgical procedure wll
14 use radi ofrequency ablation in nost of these
15 busi nesses here.
16 Q Wil e you were at Ventri Corp
17 did they nake or design any products used for
18 RF abl ati on?
19 A No.
20 Q From 1999 to 2004 your CV
21 i ndi cates you were the CEO and director of
22 | schem a Technol ogies. Did your work for
www.DigitalEvidenceGroup.com Digital Evidence Group 202-706-6020

Petitioner's Exhibit 1045
Avanos v. Stratus


http://www.DigitalEvidenceGroup.com
http://www.DigitalEvidenceGroup.com

08/05/2025 Avanos Medical, Inc. vs Stratus Medical, LLC Peter Croshy

1 | schem a Technol ogi es i nvol ve RF neur ot ony? rage o4
2 A No.
3 Q And did your work for Ischem a
4  Technol ogi es involve RF abl ation?
5 A No.
6 Q From 1996 to 1997 you were CV
7 i ndi cates you were the CEO and director of
8 NeoVi si on Cor poration, correct?
9 A Yes.
10 Q And di d your work for
11 NeoVi si on i nvol ve RF neurotony?
12 A No.
13 Q Did your work for NeoVision
14 i nvol ve RF abl ati on?
15 A In part, yes.
16 Q Can you describe that?
17 A NeoVi si on was a conpany we
18 devel oped a device for three di nensiona
19 ul trasound i mage gui dance of mninmally
20 i nvasi ve breast biopsy and sonetines
21 radi of requency abl ati on under ul trasound
22 gui dance of a suspected cancerous lunp in the
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1 br east . Page
2 And it was this work that |led to that
3 patent we tal ked about before which is howto
4 do cauterization of breast tissue under
5 ul trasound gui dance.
6 Q That was U. S. Patent Nunber
7 61065247
8 A | think that's the one. Let
9 me check. Yes.
10 Q Back to your CV. From 1989 to
11 1995 your CV indicates you held various VP
12 | evel positions at Tel ectronics Pacing
13 Systens; is that correct?
14 A Yes.
15 Q Did your work for Telectronics
16 i nvol ve RF neur ot ony?
17 A Adj acent | y.
18 Q I n what way?
19 A When | was the vice president
20 of research and technol ogy, we were doing
21 some work exploring if ablation of sone of
22 the nerves to the heart nuscle would alter
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1 the heart function in animals; didn't go Page
2 anywher e.
3 Q You said ablation of nerves to
4 the heart nuscle?
5 A Yes.
6 Q So where are those nerves
7 | ocat ed?
8 A In the chest.
9 Q So they're adjacent to the
10 heart ?
11 A To the heart nuscle.
12 Q Qut of curiosity, what do
13 t hose nerves do?
14 A How | ong have you got?
15 Q Not | ong.
16 A They hel p regul ate the heart
17 beat. Let's put it that way.
18 Q And ot her than what you've
19 just described did your work for Tel ectronics
20 i nvol ve RF abl ati on?
21 A Only as | tal ked about before.
22 Any tine you do surgery and using
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el ectrosurgery they' re using RF ablation.

Q During your tine at
Tel ectronics, Telectronics did not make or
design a device for RF ablation?

A No.

Q From 1981 to 1986 your CV
i ndi cates that you were a R&D executive at
Cochl ear Corporation; is that right?

A Yes.

Q Did your work for Cochl ear
i nvol ve RF neur ot ony?

A No. Work with Cochl ear
i nvol ved pl acing el ectrodes adjacent to

auditory nerves in the cochlear, the inner

ear, and we work with nerves all the tinme but

we were trying not to destroy them

Q What were you trying to do?

A Restore hearing to people who

wer e profoundly deaf.

Q So when you're doing that what

are you doing to the nerves if you' re not

abl ating thenf
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1 A You' re delivering electrical Page 8
2 stimulation to the nerves to stinulate the
3 signal that woul d have happened had the ear
4 been working properly to fool the brain into
5 thinking that it's hearing sonething.
6 Q Okay. So this is an exanple
7 of stimulating nerves as opposed to abl ating
8 t henf
9 A Correct.
10 Q From 1978 to 1981 your CV
11 indicates that you held a -- sorry. "1l
12 rephr ase.
13 From 1978 to 1981 your CV indicates
14 that you were a director Northern Region Bio
15 Medi cal Engi neering Service at RNSH, Sydney,
16 correct?
17 A Yes. Royal North Shore
18 Hospi t al
19 Q Did your work at Royal North
20 Shore Hospital involve RF neurotony?
21 A Maybe. | can't renenber. |
22 was involved in nmany, nany research projects.
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1 It was a couple of years ago. Page 89
2 Q You don't recall any from 1978
3 to 19817
4 A Preferably not.
5 Q And | think I know the answer
6 but did your work for Royal North Shore
7 Hospital involve RF abl ation?
8 A A lot.
9 Q Coul d you describe that?
10 A As we tal ked about before
11 el ectrosurgery is the standard of care for
12 surgi cal procedures. | was responsible for
13 pur chasi ng, naintaining, training and the use
14 of and sonetines designing electric surgical
15 equi pnment or abl ati on equi pnent.
16 Q You were designing abl ation
17 equi prrent at the hospital ?
18 A Some experinental equi pnent,
19 yes.
20 Q What was that equi pnrent used
21 for?
22 A There were sone that was used
www.DigitalEvidenceGroup.com Digital Evidence Group 202-706-6020

Petitioner's Exhibit 1045
Avanos v. Stratus


http://www.DigitalEvidenceGroup.com
http://www.DigitalEvidenceGroup.com

08/05/2025 Avanos Medical, Inc. vs Stratus Medical, LLC Peter Croshy

1 for -- again, it's going long back in tine. rage 10
2 | did sone work with the intensive care ward
3 that was | ooking at RF abl ation of decubitus
4 ulcers, DE-GUB-1-T-US, which is otherw se
5 known as bed sores, particularly with
6 paral yzed patients who lie in bed.
7 So | ooking at radi of requency abl ation
8 of the margins of bed sores; that's one
9 particular project | can recall
10 Q Do you recall any others?
11 A | can't recall.
12 Q Okay. GCkay. | think we have
13 made it through your CV. Do you want to take
14 a break before we switch subjects?
15 THE W TNESS: Excel | ent i dea.
16 MR KELLY: Al right. W'Il go
17 of f the record.
18 (A break was taken at 10:06 a.m)
19 (Proceedings resuned at 10:16 a.m)
20 BY MR KELLY:
21 Q M. Crosby, |'ve handed you a
22 copy of a docunent narked Exhibit 2008. Do
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1 you recogni ze this docunent? rage 7t
2 A Yes.
3 (Exhi bit 2008 was nmarked for identification.)
4 BY MR KELLY:
5 Q Can you describe it for nme?
6 A It's a docunent which is
7 i ncorporated by a reference in ny
8 declaration, if | remenber correctly, which
9 anal yzes Claim1l of the three patented issues
10 in this case and maps the clai mlanguage onto
11 the Stratus N MBUS devi ce.
12 Q kay. Let's keep that
13 docunment handy and al so turn to paragraph 21
14 of your declaration. You indicate in
15 paragraph 21 that, [As read] "You personally
16 i nspected the NI MBUS device and conpared it
17 to the clainms of the Stratus patents,
18 correct?
19 A Yes.
20 Q Do you recall roughly when you
21 personally inspected the Stratus device?
22 A May 18th at about 3 o'clock in
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1 t he afternoon. rage 12
2 Q It must have been a nenorabl e
3 experience. D d you take any photos of the
4 devi ce that you personally inspected?
5 A Yes.
6 Q Did you include any of those
7 photos in your declaration?
8 A | think sonme of those photos
9 are included in this clains chart.
10 Q Wi ch of the photos -- you're
11 referring to Exhibit 20087
12 A Yes.
13 Q Wi ch of the photos in Exhibit
14 2008 did you take?
15 A | can't recall because sone of
16 the illustrations here are fromthe Stratus
17 literature and sone are from phot ographs t hat
18 | took so I"'mnot sure | can exactly tell you
19 whi ch is which.
20 Q Can you identify one exanple
21 of a photo that you took in Exhibit 20087
22 A | think the photo on the
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1 bottom of the front page is a photo | took, rage s
2 but | can't promse that to be true. As I
3 said, | took |lots of photos.
4 Q You' re referring to page 1 of
5 Exhibit 2008?
6 A Yes. The left-hand colum is
7 mar ked " Square parenthesis 1D
8 Q And the inmage included in 1D
9 you believe is a photo you took of the device
10 you personal ly i nspected?
11 A | believe so but | couldn't
12 swear to it.
13 Q kay. And so we're clear, you
14 i nspected a physical N MBUS device, correct?
15 A | inspected two physica
16 NI MBUS devi ces.
17 Q Okay. What two NI MBUS devi ces
18 did you inspect?
19 A Yes. There are two different
20 | engt hs of the neurotony needl e and two
21 different | engths of the di sposable
22 radi of requency probe. So when | say the
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1 NI MBUS device | nean the needle with the rage
2 probe but it was actually four separate
3 packages because they're delivered in sterile
4 packages.
5 Q Do you recall the | engths of
6 t he needl e and the probe that you personally
7 i nspect ed?
8 A | think there was one of 10
9 centimeters and one of 15 centineters.
10 Q So when you say the N MBUS
11 devi ce, you nmean a NI MBUS needl e having a
12 particular length and a NIl MBUS probe having
13 t he sanme | engt h?
14 A Yes.
15 Q And the ones that you
16 i nspected were 10 centineters and 15
17 centineters?
18 A My recol |l ection, yes.
19 Q And | just want to be clear
20 about this. You personally inspected both a
21 NI MBUS needl e and a NI MBUS probe?
22 A Yes.
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1 MR. PHI LLIPS: bjection. Form rage 7
2 A But | think I said two needl es
3 and two probes.

4 BY MR KELLY:

5 Q kay. Do you recall the node

6 nunber of the NI MBUS needl e you personally

7 i nspect ed?

8 A No.

9 Q Do you recall the nodel nunber
10 of the NI MBUS probe you personally inspected?
11 A No.

12 Q Let's | ook back at Exhibit

13 2008 which | handed you, that's your claim
14 chart. | think you have it right there.

15 A Yes.

16 Q Did you prepare Exhibit 2008
17 your sel f?

18 A | had assistance with the

19 Laurence & Phillips Law Firmin preparing
20 this exhibit.

21 Q Did you speak to anyone about
22 Exhi bit 2008 ot her than the | awers at
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1 Laurence & Phillips? rage o

2 A No.

3 Q There's a nunber of inmages

4  throughout Exhibit 2008, and if | understand

5 your testinony earlier, sone of themare

6 photos that you took and sone are not inages

7 t hat you took, correct?

8 A That's correct.

9 Q Can you give ne sone exanpl es
10 of photos that are -- or images in 2008 --
11 sorry. 1'll rephrase.

12 Can you identify sonme exanpl es of

13 i mges included in Exhibit 2008 that are not
14 phot os you personally took?

15 A The illustration on page 7 of
16 10 is not an illustration | personally took
17 because it's a video.

18 Q How about on page 1, the

19 i mges of the probe included for elenent 1A
20 Are those photos that you took?

21 MR. PHILLIPS: bjection. Form
22 A | can't recall. | did take
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1 i mmges of the probes, but | don't know if the rage Tt

2 images in this docunent are the ones that |

3 took or if there are -- there are quality

4 i mages of this one or the other that was from

5 sone of the literature of Stratus. | just

6 don't recall

7 BY MR KELLY:

8 Q Fromwhat literature were

9 t hese i nages obt ai ned?

10 A | don't recall if it was

11 obtained fromthe literature or if these are
12 pictures that | took. Sone of the inmages are
13 fromthe Stratus literature, sonme of them

14 marketing literature, sonme of themare

15 i ndications for user manuals. So | can't

16 tell you exactly where each inmage cane from
17 | just don't recall.

18 Q So your understanding is that
19 sonme of the imges were taken from user

20 manual s or marketing materials from Stratus?
21 MR, PHILLIPS: (bjection.

22 Foundat i on.
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1 A My recollection it was rage 8
2 materials fromStratus but | can't be
3 specific as to which literature. | don't
4 recal | .
5 BY MR KELLY:
6 Q Did you obtain the inages?
7 A Did | what?
8 Q Did you obtain the inages that
9 were taken from Stratus literature?
10 A Docunents were provided to ne
11 which contained the images. | didn't obtain
12 t he docunents nysel f.
13 Q Are there any inmges in
14 Exhi bit 2008 that you did not copy and
15 i nclude into Exhibit 20087
16 MR. PHI LLIPS: bjection. Form
17 A There may be. As | said, |
18 pointed out that illustration of the spine.
19 | think it was -- have to be careful what |
20 say because it nmay be a privil eged
21 conversation about how it was obtai ned.
22 BY MR KELLY:
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1 Q So I'lIl be direct. The inages rage o
2 that are included, for exanple, with el enent
3 1E and 1F, those appear to be
4 comput er - generated graphics to ne and | just
5 want to nmake sure that your testinony is that
6 you believe these are photos of a physical
7 product; is that right?
8 A | don't think that's what |
9 said. | don't recall where those inmages
10 arose from | don't think these are
11 phot ographs that | took.
12 Q (kay. But you testified
13 earlier that the image included with el ement
14 1 D you believe was a photo you took,
15 correct?
16 A | think so.
17 Q Sitting here today you can't
18 identify any other photos in Exhibit 2008
19 that you're confident that you personally
20 t ook?
21 A It's difficult for me to do
22 so. No. | didn't realize it was going to be
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Page 80
1 a menory test.
2 Q Do you know whet her the
3 Stratus literature that contai ned one or nore
4 of the images included in Exhibit 2008 was
5 provided as an exhibit in these |IPR
6 pr oceedi ngs”?
7 A |"mtrying to understand the
8 guestion. Could you rephrase the question
9 for nme, please.
10 Q So | understand from your
11 testinony that you believe at | east sone of
12 the images in Exhibit 2008 were obtained from
13 Stratus literature, correct?
14 A Yes.
15 Q Was any of that Stratus
16 l[iterature submtted as an exhibit in these
17 | PR proceedi ngs?
18 A | don't know.
19 Q If you refer to page 1 of
20 Exhi bit 2008 there is an inage of the needles
21 tip provided in the row for claimelenent 1D,
22 right?
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Page 81

1 A Yes.

2 Q And here it appears the needle

3 has a solid tip and two filaments in a

4 depl oyed configuration; is that right?

5 A Yes.

6 Q When you personal ly inspected

7 the needle -- I'IIl rephrase.

8 When you personally inspected the

9 NI MBUS needl e did you ever deploy the needle
10 filaments?

11 A Can you repeat the question?
12 | think you may have nmade a m stake in that
13 guesti on.

14 Q When you personal ly inspected
15 the NI MBUS needle, did you ever deploy the

16 needl es' filaments?

17 A Yes.

18 Q How di d you depl oy the

19 filaments?

20 A There's a hub at the proxinm
21 end of the needle which is rotatable and when
22 it rotates in one direction the filanents or
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1 times are deployed and when it rotates in the rage 82

2 other direction the filanments or tinmes are

3 retracted.

4 Q Did you both deploy and

5 retract the filaments when you personally

6 i nspected the devices?

7 A Yes, several tines.

8 Q If you refer to page 3 of

9 Exhi bit 2008 there's a row associated with
10 ClaimElenent 11 in the 782 Patent; do you
11 see that?

12 A Let ne read it first. |'ve
13 read it. Wat's the question, please?

14 Q Claim El enment 11 requires that
15 t he radi of requency probe is, [As read]

16 "Accepted in the lunen and is in physical

17 contact with the conductive portion at the
18 di stal end of the radiof requency neurotony
19 needl e," correct?

20 A Yes.

21 Q And in the far right colum
22 associated with El enent 11 you indicate that
www.DigitalEvidenceGroup.com Digital Evidence Group 202-706-6020

Petitioner's Exhibit 1045
Avanos v. Stratus


http://www.DigitalEvidenceGroup.com
http://www.DigitalEvidenceGroup.com

08/05/2025 Avanos Medical, Inc. vs Stratus Medical, LLC Peter Croshy

1 in the NI MBUS device you inspected, [As read] rage s

2 "The RF probe is inserted into the | unen and

3 is in physical contact the conductive

4 portion," correct?

5 A Yes.

6 Q Did you ever insert the N MBUS

7 probe into the N MBUS needl e?

8 A Yes.

9 Q When you did that how coul d

10 you tell that the probe was in physical

11 contact with the conductive portion of the

12 di stal end of the needle?

13 A | looked at it under a

14 m cr oscope.

15 Q You | ook at what a m croscope?
16 A The tip where | can see the

17 probe in physical contact with the distal end
18 of the needl e.

19 Q Did you di sassenbl e any

20 portion of the NI MBUS needl e or NI MBUS probe?
21 A Well, | renoved the probe from
22 the needle but | didn't disassenble the
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1 needl e. Page 4
2 Q How coul d you see the probe
3 i nside the needl e using a mcroscope?
4 A | think I said | verified that
5 t he probe touched the tip of the needle |
6 didn't look the entire length of the needle
7 but | | ooked at a mcroscope. | can see the
8 tip of the probe had physical contact with
9 the inside of the tip of the needle.
10 Q So when the probe is inside
11 the tip of the needle, how can you see it
12 with a mcroscope?
13 A You look at it. | |ooked at
14 the end.
15 Q So did you renove the tip of
16 the needle fromthe needl e’ s cannul a?
17 A That doesn't make sense.
18 Q So when | ook at the imge
19 included with figure 1D, for exanple, the tip
20 of the needle |ooks solid to nme aside from
21 the ports where the filanents exit.
22 A Ckay.
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1 Q So if the probe is inside the Page 85

2 needle's tip |I'mnot understandi ng how you

3 can see the probe when it's inside a solid

4  tip.

5 A | understand your question.

6 Q Can you explain to ne how you

7 could see the probe when it was inside the

8 needl e's tip?

9 A | guess | couldn't. The probe
10 was extended its entire length and the I ength
11 of the probe matched the | ength of the needle
12 so it must have been on the inside of the
13 tip.

14 Q So you assuned that it

15 contacted the tip because the probe was the

16 sanme | ength as the needl e?

17 A Well, it couldn't have gone

18 anywhere el se.

19 Q If the probe wasn't the sane

20 length as the needle would it contact the

21 tip?

22 A Vell, it would have contacted
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1 the inside of the needle. By definition you rage 0

2 can't |l eave a gap between the probe and the

3 needl e, so it contacted the needle in several

4 pl aces.

5 Q But to contact the tip, the

6 probe has to be the sanme | ength as the

7 needl e, right?

8 A What do you define as the tip?

9 Q You tell nme. This is in

10 Exhi bit 2008. You refer to the Stratus

11 NI MBUS RF neurotony needle's tip?

12 A The cl ai mel enent 1D says the
13 needle tip that is configured to pair (ph)

14 tissue of a patient.

15 Q Were is the tip in the i mage
16 shown in 1D?

17 A The part of the needle tip

18 that's configured to pair tissue of the

19 patient is the sharpened edge of that tip.

20 Q So in the imge included with
21 figure 1D it's the silver part, right?

22 A | can't hear you
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1 Q In the i mage included for rage o7

2 element 1D in Exhibit 2008 the tip is the

3 silver covered part of the needle, right?

4 A VWell, the filanents are al so

5 silver, but | guess you could say that the

6 tip of the needle is the beveled end of the

7 needl e.

8 Q Okay. So not the black part

9 of the needle in that inage?

10 A No.

11 Q Ckay. So you're sayi ng when
12 you inserted the NI MBUS probe into the N MBUS
13 needl e the probe contacted the tip portion

14 that you just identified and the imge

15 associ ated with 1D?

16 A Wi ch claimelenment are you

17 referring to?

18 Q So you made this concl usion

19 Wi th respect to elenent 1.

20 A Ckay.

21 Q But there's no figure with 1
22 so I"mjust trying to understand.
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1 So if we refer back -- and if there's Page 88
2 a better imge you can tell ne. For exanple,
3 the inmage associated with 1E has a | abel that
4 says "tip".
5 Do you see that?
6 A Yes, but I"'mtrying -- you're
7 bouncing around a bit. I'mtrying to
8 under stand where on 1l you're referring to
9 the word "tip", | don't see the word "tip" in
10 the cl ai m| anguage or beg your pardon
11 (1 ndi scernible).
12 Q So in the i mge associ at ed
13 with figure 1E the tip is |labeled in that
14 i mage, correct?
15 A Yes.
16 Q Okay. So if we refer to the
17 image in figure 1E, nmy understanding is that
18 when you inserted the probe, the N MBUS probe
19 into the NI MBUS needl e, the NI MBUS probe
20 contacted the tip that is identified in the
21 i mage associated with 1E?
22 A Wl |, that's not what claim
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1 el enent 11 says. It doesn't say it contacts rage 89

2 the tip. It says it's in physical contact

3 with the conductive portion at the distal end

4 of the radi of requency neurotony needl e.

5 Q The tip is at the distal end

6 of the needle, right?

7 A It is at the distal end but

8 it's not the only part that's the distal end.

9 Q So when you inserted the probe
10 into the needle, where did the probe contact
11 a distal end of the el ongatenent?

12 A Because it's inserted into the
13 lunmen of the needle it nust be in contact

14 with the needle over much of its length

15 including at the distal end.

16 Q How do you know?

17 A Wl l, you can feel it. You

18 can feel it rubbing on the inside surface.

19 It's not floating in free air. The dianeter
20 of the probe it matches pretty close to the
21 internal diameter of the needle.

22 It would be inpossible to insert the
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1 needl e without it contacting the netal inside Page 90
2 of the cannul a.
3 Q Yes, but the requirement in
4 the claimis that the probe contacts a distal
5 end of the elongate nenber, right?
6 MR. PHI LLIPS: bjection. Form
7 A The | anguage says, [As read]
8 "I's in physical contact with the conductive
9 portion at the distal end of the
10 radi of requency neurotony needle,” which it
11 iS.
12 BY MR KELLY:
13 Q If | had a 100 centi neter
14 NI MBUS needl e which you say you personally
15 i nspected, right?
16 A No. | understand it was a
17 nmeter.
18 Q Sorry. 10 centimeters. [If |
19 have a 10 centinmeter N MBUS needle and | put
20 a 1l centineter probe into the needle, | think
21 you' d agree that probe is not going to
22 contact a conductive portion of the needle at
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1 its distal end, right? rage St
2 A | don't know why you'd do
3 that, firstly, but it may be in contact with
4  the conductor portion of the |umen which
5 woul d nmean is by definition the electricity
6 is transmtted to the distal end.
7 Q But it wouldn't be touching
8 t he distal end.
9 A It wouldn't be | ong enough.
10 That is correct.
11 Q So how | ong does the probe
12 have to be to contact the distal end of the
13 needl e?
14 MR. PHI LLIPS: bjection. Form
15 A | haven't seen the engineering
16 drawi ng so | don't know how to answer that
17 but | guess the answer is just |ong enough.
18 So | would imagine that it's been
19 desi gned that the -- our probe when inserted
200 will contact the distal end of the needle,
21 t he conductive portion.
22 BY MR KELLY:
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1 Q Did you ever insert a 10 rage 92
2 centinmeter NI MBUS probe into a 15 centineter
3 NI MBUS needl e?
4 A | don't think so. | don't
5 think I would have had any reason to do that.
6 Q Why not ?
7 A Well, | think the question is
8 why. | don't have any reason to do that.
9 Q If you inserted a 10
10 centinmeter NI MBUS probe into a 15 centineter
11 NI MBUS needl e woul d the probe contact the
12 conductive portion of the distal end of the
13 needl e?
14 MR. PHI LLIPS: bjection. Form
15 A Again, | think it cones down
16 to the definition of conductive portion of
17 the distal end. If what you're inplying is
18 that it needs to contact the end of the
19 [ umen, it would not.
20 If the answer is that it would contact
21 the internal conductive portion and that
22 el ectricity would be conducted to the distal
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1 end then it woul d. rage 93
2 BY MR KELLY:
3 Q So let me see if | can be a
4 little nore clear about what |'mgetting at.
5 You have testified that you inspected two
6 different versions of the NI MBUS device. One
7 of which was 10 centineters and one of which
8 was 15 centineters, right?
9 A Yes.
10 Q And in Exhibit 2008 there's no
11 di stinction between a 10 centineter device
12 and a 15 centimeter device, correct?
13 A | don't think it refers to the
14 | engt h, no.
15 Q But you're saying the device
16 neets the limtation of elenent 11, correct?
17 MR, PH LLIPS: bjection form and
18 rel evance and scope.
19 A When | inspected the device
20 and put the appropriate probe into the
21 appropriate length needle it net the
22 limtations of the claim yes.
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Page 94

1 BY MR KELLY:

2 Q When you say "the appropriate

3 | engt h probe," what do you nean?

4 A | nmean, you have a 15

5 centinmeter probe for a 15 centineter needle

6 and a 10 centinmeter probe for a 10 centineter

7 needl e.

8 And the sane way you woul dn't put a 15

9 centineter probe into a 10 centineter needl e,
10 you probably wouldn't put a 10 centi neter

11 probe into a 15 centineter needle, it would
12 be agai nst the |abeling; you wouldn't do

13 t hat .

14 Q So if | understand your

15 testinony, the [imtation in elenent 11 is

16 only net if the correct length probe is

17 inserted into the correct |ength needle?

18 MR. PHI LLIPS: bjection. Form

19 Scope. Rel evance.

20 A | don't think that's quite

21 what | said. Because you asked the question
22 earlier. |If one were to put a smaller Iength
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1 probe into the needle, would that meke the Page 95

2 claimlimtation and we had a conversation

3 about whet her your view is that the probe end

4 would have to touch the inside end of the

5 | unmen.

6 And ny understand was if it nade

7 physical an electrical contact with the

8 interior of the nmetal lumen it will conduct

9 electricity to the end of the probe.

10 BY MR KELLY:

11 Q ["mtrying to understand what
12 combi nati on of devices that you personally

13 i nspected you're saying satisfies el enent 1E
14 So | understand -- sorry. Did you want to --
15 So | understand you inspected four

16 i ndi vi dual conponents, a N MBUS needl e t hat
17 was 10 centinmeters long, a N MBUS probe that
18 was 10 centineters long, a N MBUS needl e that
19 was 15 centineters long and a NI MBUS t hat was
20 15 centineters long, correct?

21 A That's ny recol |l ection, yes.
22 Q And |"'mtrying to understand
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1 what conbination of those four conponents rage 50
2 woul d satisfy elenment 11 in Exhibit 20087
3 MR. PHI LLIPS: bjection to form
4 Scope. Rel evance.
5 A Any conbi nation of the correct
6 | ength probe with a reusabl e or disposable
7 with the correct length needle for which it
8 is matched woul d satisfy that claim
9 [imtation.
10 BY MR KELLY:
11 Q When you say correct |ength,
12 you nmean a 10 centinmeter needle with a 10
13 centineter probe or a 15 centineter needle
14 with a 15 centineter probe, right?
15 MR, PHI LLIPS: Sane objection.
16 Form Scope. Rel evance.
17 A That's how they' re | abel ed.
18 BY MR KELLY:
19 Q For any of the NI MBUS needl es
20 that you personally inspected, did you ever
21 activate the needle with RF energy?
22 A No.
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1 Q Did you ever direct fluid rage o7

2 t hrough any of the NI MBUS needl es that you

3 personal |y inspected?

4 A No.

5 Q O her than the N MBUS needl e

6 and NI MBUS probe that you personally

7 i nspected did you rely on any docunents or

8 materials in preparing Exhibit 20087

9 A | think | testified that sone
10 of these illustrations are frommaterials

11 that are provided by Stratus.

12 Q Did you rely on those

13 mat eri al s when you prepared Exhibit 20087

14 A To the extent that they're

15 included in the docunent. Yes.

16 Q Have you identified where

17 they' re included in Exhibit 20087

18 MR. PHI LLIPS: bjection. Form

19 A " mnot sure | understand the
20 guesti on.

21 BY MR KELLY:

22 Q Have you indicated anywhere in
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1 Exhi bit 2008 whi ch portions of your testinony rage 98
2 are relying on docunents or materials other

3 than the devices you personally inspected?

4 A No.

5 Q If you turn to page 8 of

6 Exhi bit 2008 and this is a chart conparing

7 the NI MBUS needl e and NI MBUS probe to Caim1l
8 of the 664 Patent; is that correct?

9 A Yes.
10 Q And Caim1 of the 664 Patent
11 is a nethod claim correct?
12 A Yes.
13 Q And does cl ai ned net hod
14 involve inserting a needle into a patient and
15 operating the needle with RF energy, right?
16 MR. PHI LLIPS: bjection. Form
17 A ["msorry. | got lost in the
18 guesti on.
19 BY MR KELLY:
20 Q The nmethod of Claiml1l in the
21 664 Patent involves inserting a needle into a
22 patient and activating the needle with RF
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Page 99
1 energy, correct?
2 MR. PHI LLIPS: bjection. Form
3 A | don't see the word
4 "activating," | see the word "inserting a
5 needle into a patient."
6 Where do you find the word activating.
7 BY MR KELLY:
8 Q Vell, if you refer to el ement
9 1H, I'll rephrase. Well, have a | ook at
10 element 1H first and |l et ne know when you're
11 done.
12 A Yes. | read it.
13 Q kay. So the nmethod of Caim
14 1 in the 664 Patent involves inserting a
15 needle into a patient and operating a needl e
16 with RF energy; is that right?
17 MR. PHILLIPS: bjection. Form
18 A It's not quite what it says.
19 It says operating the radi of requency probe
20 not the needl e.
21 BY MR KELLY:
22 Q Wher e does the energy go?
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1 A Wll, that's a different Page 109

2 questi on.

3 Q Does Caim1l require

4 transmtting RF energy fromthe probe to the

5 needl e?

6 A Yes.

7 Q kay - -

8 MR. PHI LLIPS: bjection. Form

9 BY MR KELLY:

10 Q And you were able to determ ne
11  whether the NI MBUS needl e and the N MBUS

12 probe are used in this way?

13 MR. PHI LLIPS: Sane objection.

14 A | did not insert the needle

15 into a patient or nyself.

16 BY MR KELLY:

17 Q In Exhibit 2008 you are

18 testifying that the NI MBUS device satisfies
19 the elenments of Caim1l1 of the 664 Patent,

20 right?

21 A Yes.

22 Q And you are able to make that
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1 determ nation even though Claim1l is directed Page 101

2 to a nethod of using the device?

3 A Yes.

4 Q But you're not an artherotony

5 physician, right?

6 A Yes.

7 Q And you were still able to

8 understand the nethod of daim1 and conpare

9 it to the NI MBUS device?

10 A Yes.

11 MR KELLY: W're on to another

12 section. Do you want to keep going or take a
13 br eak?

14 THE W TNESS: What tine is it,

15 pl ease?

16 MR PHI LLIPS: 10:50.

17 THE WTNESS: |'mokay for a bit

18 nor e.

19 BY MR KELLY:

20 Q Let's turn to paragraph 58 of
21 your declaration. | have sone questions

22 about your definition of level of skill in
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1 the art. So why don't we start by you rage 102
2 readi ng paragraph 58 aloud for ne into the
3 record.
4 A [As read] "In ny opinion, the
5 key attributes of a POSITA, which is the
6 acronym for a person of ordinary skill in the
7 art, in this case would be a conbi nati on of
8 (1) an interventional pain specialist
9 physician with significant experience
10 perform ng RF neurotony procedures, and (2)
11 an engi neer with a degree in bionedical
12 engi neering or a related field and experience
13 in the design and devel opnent of devices and
14 nmet hods for applying el ectromagneti c energy
15 to nerves.
16 The PCSI TAs woul d have either a
17 bachel or-1evel degree with three years of the
18 desi gn devel opnent experi ence noted above or
19 an advanced degree with one year of the
20 desi gn devel opnent experience noted above.
21 Such a POSI TA could be a teamof two or nore
22 peopl e worki ng together."
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1 Q Thank you. So | understand Page 108
2 your definition of the level of skill to be a
3 conbi nati on of physician experience, which
4 you've |labeled No. 1 in paragraph 58 and
5 engi neeri ng experience which you' ve | abel ed
6 nunber 2 in paragraph 58; is that correct?
7 A Yes.
8 Q So for sinplicity, is it okay
9 if | refer to these two skill sets as those
10 of a physician PCSI TA and an engi neering
11 PCSI TA?
12 A No.
13 Q "1l confess, I'mlooking for
14 a shorthand way to refer to 1 and 2 in
15 paragraph 58. How would you refer to the
16 skill set |abeled one and skill set |abel ed
17 two?
18 A Vel l, the way you phrased it
19 inplies two separate POSI TAs. The way |
20 define it is it's a single entity which
21 consists of two people, not an engineering
22 POSI TA and a clinical POSITA but a POSI TA who
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10

11

12

13

14

15

16

17

18

19

20

21

22

has nmultiple attributes.
Q So can | refer to nunmber one
i n paragraph 58 as the physician skill set

and No. 2 as the engineering skill set?

A That woul d be acceptabl e, yes.

Q When | refer to a POSITA with

a physician skill set, 1'"'mgoing to be
tal ki ng about what you've | abel ed one in

paragraph 58, and when | refer to a POSI TA

with the engineering skill set, I"'mgoing to

be referring to what you've | abeled two in
paragraph 58. And |I'm not suggesting when |
ask these questions that it has to be one

person or two people. It could be either?

A. I'"'mstill confused. It seens

you're referring to two individuals. Are you

referring to a single individual and two
separate skill sets or are you referring to
two individuals. [|I'mstill confused.

Q It could be either. So ny
questions relate to the skill set of the

PCSI TA, and | think you testified here in

Page 104
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1 par agraph 58 such a POSI TA coul d be a team of Page 105
2 two or nore people working together. So |
3 understand this could be two different
4 peopl e, but | have questions about the
5 different skill sets that you' ve nunbered one
6 and two i n paragraph 58?
7 A Al right. [If the questions
8 are about the skill sets, |'m happy to take
9 t hat short hand.
10 Q kay. So I'll try to be clear
11 and let's see howthis goes. Wth respect to
12 t he physician skill set nunber one, | think
13 we established earlier that you' re not an
14 i nterventional pain specialist physician,
15 right?
16 A That is correct.
17 Q So you're not offering
18 testinony fromthe perspective of soneone
19 wth the physician skill set one?
20 A No.
21 Q kay. And in paragraph 60 of
22  your declaration.
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Page 106

1 A 507

2 Q 60. | n paragraph 60 of your

3 decl arati on you state [As read] "By My of

4 2010 | had engineering skills and know edge

5 exceedi ng those needed by a POSI TA." Correct?

6 A Yes.

7 Q So when you said, "you had

8 skills and know edge exceedi ng t hose needed

9 by a POSI TA', you nmean the engi neering skil
10 set that you've |labeled No. 2 in paragraph

11  58.

12 A Well, that's what paragraph 60
13 ends with, quote, | amfamliar with the

14 engi neering skills and know edge of a POSITA
15 at the relevant tine.

16 Q So the testinmony in your

17 declaration is fromthe perspective of a

18 PCSI TA with an engineering skill set No. 2 in
19 par agraph 587

20 A Yes, but of course | have

21 awar eness of the other areas of know edge of
22 a POSITA I'mjust not claimng to be, and
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1 |"mnot an interventional pain specialist Page 107
2 physi ci an.
3 Q Okay. Can you turn with ne to
4 50 of your declaration?
5 A 50, 5-0.
6 Q 50, 5-0, yes.
7 I n paragraph 50 you refer to the
8 definition of a person of ordinary skill in
9 the art that Dr. Tucker provides in his
10 decl aration, correct?
11 A Yes.
12 Q And at the end of paragraph 50
13 you indicate that you disagree with Dr.
14  Tucker's definition of the level of skill in
15 the art, correct?
16 A Yes.
17 Q So your definition of the
18 I evel of skill in the art is different from
19 Dr. Tucker's definition, right?
20 A Yes.
21 Q I n paragraphs 52 and 53 you
22 are discussing Dr. Tucker's definition of the
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1 | evel of skill in the art and you refer to Page 108
2 quote [As read] "Dr. Tucker's definition of a
3 POSITA/PCSA." Correct?
4 A Where are you readi ng that,
5 sir
6 Q It's in paragraph 52 and 53?
7 A kay. | see that, yes.
8 Q And |"'mtrying to be clear,
9 whenever you're referring to Dr. Tucker's
10 definition of the level of skill, you
11 indicate that clearly in your declaration?
12 MR. PHI LLIPS: bjection. Form
13 A That's two exanples. | have
14 to read all the other exanples to be able to
15 confirmthe answer to your question.
16 BY MR KELLY:
17 Q Well, you use the word POSI TA
18 a lot in your declaration.
19 A Yes.
20 Q Can you think of any exanpl e
21 where you use the word POSI TA and you're
22 referring to Dr. Tucker's declaration but you
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1 don't indicate that? Page 109

2 A Well, | can't renenber every

3 word in the declaration, so | can't really

4 answer your question. | don't think so but I

5 can't confirmthat.

6 Q If at any point in our

7 conversation today we are tal king about a

8 PCSI TA in your declaration and the passage

9 |"mreferring to is not referring to your

10 definition, will you please let nme know?

11 A | understand. Yes.

12 Q So | would like to understand
13 better the difference between your definition
14 and Dr. Tucker's definition of the |evel of
15 skill, and I think you've repeated Dr.

16 Tucker's definition at the end of paragraph
17 50 and your definition in paragraph 58 of

18 your declaration; is that right?

19 MR. PHI LLIPS: (Qbjection. Form

20 A | have conpleted Dr. Tucker's
21 definition in paragraph 50, and | have, in

22 par agraph 58, ny opinion of the key
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1 attributes of a POSITA. Yes. Page 110
2 Q Can you take a mnute to
3 review Dr. Tucker's definition in paragraph
4 50 of your declaration and then your
5 definition again in paragraph 58 just to
6 fam liarize yourself with those two
7 definitions?
8 A Yes, | have done that.
9 Q We di scussed earlier your
10 definition of a level of skill includes the
11 skills of a physician, right?
12 A Vell, | think it's nore
13 specific than that, isn't it? M definition
14 says [As read] "An interventional pain
15 speci al i st physician with significant
16 experience perform ng radiof requency
17 neur ot ony procedures.” That's nore than just
18 any ol d physici an.
19 Q And Dr. Tucker's definition
20 does not include this physician skill that
21 you' ve identified in paragraph 587
22 A That is correct.
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1 Q So | would like to conpare Dr. rage 1
2 Tucker's definition of the level of skill
3 with your definition of the engineering skill
4 set that a PCSI TA woul d have in paragraph 587
5 A Are you confining your
6 guestions to the definition of the
7 engi neering skill set then?
8 Q Yeah. Well, in paragraph 58
9 you've testified that a POSI TA woul d have the
10 physician skill set which you' ve indicated
11 nunber one, and an engi neering skill set
12 whi ch you' ve | abeled No. 2, right?
13 A Yes.
14 Q And we agree that Dr. Tucker's
15 definition does not include No. 1; the
16 physician skill set?
17 A Dr. Tucker's definition
18 doesn't include the specific definition of
19 t he physician skill set that | |ist here.
20 That is correct.
21 Q Okay. So what I'd like to do
22 is understand the difference between the
www.DigitalEvidenceGroup.com Digital Evidence Group 202-706-6020

Petitioner's Exhibit 1045
Avanos v. Stratus


http://www.DigitalEvidenceGroup.com
http://www.DigitalEvidenceGroup.com

08/05/2025 Avanos Medical, Inc. vs Stratus Medical, LLC Peter Croshy

1 engi neering skills that your POSITA woul d rage 112
2 have and the engineering skills that Dr.
3 Tucker's POSI TA woul d have?
4 A Ckay.
5 Q That's the -- those are the
6 nature of my questions.
7 A | think I understand.
8 Q kay. It seens that you and
9 Dr. Tucker agree that a POSI TA needs to have
10 a degree in bionedical engineering or related
11 field; is that correct?
12 A Yes.
13 Q And that degree can be a
14 bachel or' s degree or an advanced degree?
15 A That is correct.
16 Q That degree nmust be coupl ed
17 with sonme practical experience?
18 A Vell, | think -- yes.
19 MR. PHI LLIPS: (Qbjection. Form
20 A It must be coupled with sone
21 speci fic practical experience.
22  BY MR KELLY:
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1 Q Okay. And in Dr. Tucker's rage 1S

2 definition of the level of skill, the POSITA

3 needs experience with "thermal ablation

4 systens and net hods." Correct?

5 MR. PHI LLIPS: bjection. Form

6 A | have no clue what he neans

7 by that.

8 BY MR KELLY:

9 Q That's what he says, right?

10 A That's what he says.

11 Q In your definition of |evel of
12 skill, the POSI TA needs experience [As read]
13 "I'n the design and devel opnent of devices and
14 nmet hods for applying el ectromagneti c energy
15 to nerves." Right?

16 A That is correct.

17 Q So under your definition, the
18 PCSI TA doesn't necessarily need experience

19 desi gni ng devices for ablating tissue, do

20 they?

21 A That's not quite what | said.
22 El ectromagnetic energy to nerves includes
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1 appl yi ng radi of requency el ectronagnetic rage 114
2 energy. So they could have abl ati on energy,
3 t hey coul d have specific neurotony
4 experi ence.
5 Q If a POSITA -- sorry.
6 A | did not say they don't need
7 it, which is how !l interpreted your question.
8 Q vell, if a POSITA only has
9 experience stimulating nerves and not
10 abl ating nerves, then they fall w thin your
11 definition, right?
12 MR. PHI LLIPS: bjection. Form
13 A They nay.
14 BY MR KELLY:
15 Q Ckay.
16 MR. KELLY: Do you want to take a
17 ten m nute break before we nove on?
18 THE W TNESS: Sure.
19 (A break was taken at 11:05 a.m)
20 (Proceedi ngs resuned at 11:22 a.m)
21 BY MR KELLY:
22 Q Vel cone back, M. Crosby.
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1 Coul d you refer back to Exhibit 2008 for ne, rage 11
2 and if you would | ook at the image included
3 on page 2 next to elenent 1E. Do you see
4 that imge?
5 A Yes.
6 Q This appears to be an inmage of
7 a NI MBUS needl e, correct?
8 A Yes.
9 Q And there are several |abels
10 on the image in white text.
11 Do you see that?
12 A Yes.
13 Q Did you apply these labels to
14 this imge?
15 A | don't recall.
16 Q Do you know where this inmage
17 came fronf
18 A | don't recall.
19 MR KELLY: GCkay. M. Crosby, |
20 have sonme questions for you about the Racz
21 reference. |'ve handed you a copy of what's
22 been previously nmarked as Exhibit 1009.
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1 (Exhibit 1009 was nmarked for identification.) Page L0
2 BY MR KELLY:
3 Q Do you recognize this exhibit?
4 A Yes, | do.
5 Q And you discussed this Racz
6 reference at length in your declaration,
7 correct?
8 MR. PHI LLIPS: bjection. Form
9 A | discussed it in ny
10 declaration. | don't know what you nean by
11 at length, but yes, | discussed it.
12 BY MR KELLY:
13 Q Let's turn to paragraph 98 of
14  your declaration.
15 And i n paragraph 98, you opine that
16 the bend at the tip of Racz is the raison
17 d etre of the invention; is that right?
18 A Rai son d' etre, yes.
19 MR. KELLY: M French is not as
20 good as yours. Sorry.
21 THE W TNESS: The reason to be.
22  BY MR KELLY:
www.DigitalEvidenceGroup.com Digital Evidence Group 202-706-6020

Petitioner's Exhibit 1045
Avanos v. Stratus


http://www.DigitalEvidenceGroup.com
http://www.DigitalEvidenceGroup.com

08/05/2025 Avanos Medical, Inc. vs Stratus Medical, LLC Peter Croshy

1 Q | would like to explore that a rage 1
2 little bit. So why don't we turn to the
3 background section of Racz and if you woul d,
4 turn with ne to colum 1, line 33. Let ne
5 know when you're there.
6 A Yes. How rmuch do you want ne
7 to read?
8 Q I"mgoing to refer to this
9 passage, so | just want you to be able to
10 |l ook at it as | refer toit. So in colum 1
11 line 33, Racz explains that "Radi ofrequency
12 el ectrodes are commonly used. These
13 typically have an insul ated strai ght tubul ar
14 metal shaft with an electrically exposed
15 tip." |Is that correct?
16 A That's what it says.
17 Q In the next paragraph, Racz
18 refers to existing SMK needl e from Radi oni cs,
19 correct?
20 A | see. You're looking at |ine
21 43; is that correct?
22 Q Yes.
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1 A Okay. | mssed it. Page 118
2 Q In that portion of Racz, do
3 you see that Racz describes the SW needl e as
4 having a straight tip and a renovabl e RF
5 pr obe?
6 A Yes. At line 46 it says [As
7 read] "An exposed tip is a strai ght extension
8 of the netal tubing shaft of the needle.”
9 Yes.
10 Q And an SWK needl e had a
11 renovabl e RF probe, right?
12 A Where do you see that?
13 Q In the same paragraph in the
14 background section of Racz.
15 A VWhich line? I'mtrying to
16 read where you're referring to.
17 Q If you refer to colum 1
18 beginning at line 49 refers to an RF probe
19 bei ng inserted?
20 A | see, yes.
21 Q So Racz is describing an
22 exi sting SMK needl e that has a straight tip
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1 and renoval RF probe, right? Page 119
2 A That's the background secti on,
3 yes.
4 MR. PHI LLIPS: bjection. Form
5 BY MR KELLY:
6 Q In the next paragraph, which
7 begins at columm 1, |line 55, do you agree
8 that Racz explains the SMK needl e was
9 commonly used for denervation of a patient's
10 Spi ne?
11 MR. PHI LLIPS: bjection. Form
12 A Well, it says nore than that.
13 It's a common use is in the stimulation and
14 denervation of a patient's spine.
15 BY MR KELLY:
16 Q If you turn to the cover of
17 Racz, the patent indicates that it was filed
18 in 1998; is that right?
19 A That's correct, yes.
20 Q So Racz woul d have confirned
21 to a POSITA that in the 1998 time frame RF
22 neurotony needles with straight tips and
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1 renovabl e RF probes were known in the art. rage 120

2 MR, PHILLIPS: (bjection.

3 Foundat i on.

4 A He describes in the background

5 section one type of neurotony needle, it's

6 not all neurotony needl es.

7 BY MR KELLY:

8 Q Wul d a POSI TA revi ewi ng Racz

9 understand that RF neurotony needles with

10 straight tips and renovabl e RF probes were

11 known in the art?

12 MR. PHI LLIPS: bjection. Form

13 bj ection. Foundati on.

14 A A POSI TA reading this would

15 understand that Racz descri bes one exanpl e of
16 a radi of requency neurotony needle from one

17  conpany, yes.

18 BY MR KELLY:

19 Q And t hat radi of requency

20 neur ot ony needle has a straight tip and

21 renovabl e RF probe, right?

22 MR. PHI LLIPS: Sane objections.
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1 Form Foundati on. Page 124

2 A It's described as having a

3 strai ght extension of the nmetal tubing shaft

4 and a -- with durable and insertable

5 radi of requency or stinul ation probe.

6 BY MR KELLY:

7 Q I s your understanding from

8 Racz that the SMK needl e has a curved tip?

9 A | didn't understand that the
10 SMK needl e has a curved tip. Racz's needle
11 has a curved tip, that's his invention.

12 Q But the SWK needle didn't?

13 A It's not described -- the

14 particul ar exanple that Racz described did
15 not have a curved tip. | did not knowif

16 there were any other needl es that have a

17 curved tip. He didn't describe them

18 Q Okay. So a POSITA review ng
19 Racz is going to understand that the SWK

20 needl e, which was avail abl e before 1998, has
21 a straight tip, right?

22 MR. PHI LLIPS: Sane objections.
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1 Form Foundati on. Page 122
2 A The SMK needl e descri bed by
3 Racz in the background has a straight tip.
4 Yes.
5 BY MR KELLY:
6 Q Okay. And Racz descri bes that
7 SMK needl e having a straight tip as being
8 used for RF neurotony procedures (inaudible)?
9 A Which part are you referring
10 to?
11 Q | believe this is discussed at
12 t he bottom of colum 1.
13 A On the bottom of what? Sorry?
14 Q Col um 1.
15 A It says [As read]
16 "Radi of requency heat ablation of a portion of
17 the patient's tissue near the tip of the
18 needle is routinely performed.” And it says
19 further on, [As read] "One limtation of
20 the --"
21 (Reporter interruption.)
22 A "One limtation of the
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1 straight electrodes typically used in such rage 123
2 procedures is that the needle nmay not -- nay
3 need to be withdrawn and reinserted nmultiple
4 times to achieve the proper target region for
5 the needle tip."
6 BY MR KELLY:
7 Q Wul d a person of ordinary
8 skill review ng Racz understand that before
9 Racz was filed, straight tip RF neurotony
10 needl es were used to perform RF neurotony
11 pr ocedur es?
12 A A POSI TA reading this would
13 understand that certain one exanpl e of
14 strai ght tipped RF neurotony needl es were
15 used to perform abl ati on procedures on the
16 spi ne and woul d al so understand the
17 limtations of that as described by Racz.
18 Q Okay. And | think you
19 mentioned this earlier in your testinony but
20 Racz expl ai ned that straight tip needl es have
21 some drawbacks for spinal neurotony?
22 A Racz describes at the end of
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1 colum 1, one limtation of straight rage 124

2 el ectrodes.

3 Q And that entire sentence which

4 is at colum 1, line 65, Racz states [As

5 read] "One limtation of the straight

6 el ectrodes typically used in such procedures

7 is that the needles may need to be w t hdrawn

8 and reinserted nultiple times to achieve the

9 proper target region for the needle tip."

10 Correct?

11 A The sane sentence | read out
12 before, yes.

13 Q And in colum 2 in the first
14  full paragraph, Racz explains that when the
15 neur ot oy procedure involves conpl ex

16 structures, using a straight tip needle could
17 require redirection and repeated

18 mani pul ation, right?

19 MR. PHI LLIPS: (Qbjection. Form

20 A Where in the -- I'"msorry.

21 Can you highlight which Iine you're readi ng?
22 Q | apologize. |[I'll give you a
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1 chance to reviewit. So please read Racz rage 125

2 colum 2, line 3 to line 15?

3 A (The witness conplies.) | have

4 read it.

5 Q And a POSITA reading this

6 portion of Racz woul d understand that when a

7 neur ot oy procedure involves conpl ex

8 structures, a straight tip needle m ght

9 require redirection and repeated

10 mani pul ati on?

11 A No.

12 Q Way woul d t hey not understand
13 t hat ?

14 A Because it's not tal king about
15 neur ot ony.

16 Q Okay. What is it talking

17 about ?

18 A They' re tal ki ng about

19 accessi ng |l unbosacral discs, not a nerve.

20 Q What is the Radionics SW

21 needl e being used for when it's accessing a
22 | unbosacral disc?
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1 MR. PHILLIPS: Objection. rage 126
2 Foundat i on.
3 A It's -- | don't have the
4 instructions for use of the product in front
5 of me, so | can't answer that question for
6 that product. But what | can talk about is
7 what Racz is discussing in lines -- colum 2,
8 lines 3 to 15 is the need to access ot her
9 conmpl ex structures such as the | unbosacr al
10 di sc, that's not neurotony.
11 BY MR KELLY:
12 Q VWhat is that?
13 A Vell, it's radi of requency
14 abl ati on of the disc.
15 Q What is the disc nmade of ?
16 A A disc is a conplex anatomn ca
17 structure between to vertebrae. 1t consists
18 of a fibrous ring and a pul pi central section
19 call ed the nucl eus pul posus and sonetines
20 t hat gets conpressed.
21 The | ayperson's description is a slipped
22 disc. Sonetines you can relieve pain from
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1 that conpressed disc by ablating the disc rage 121
2 content itself. Wereas when you use the
3 term radi of requency neurotomny in the context
4 of these patents you are tal ki ng about
5 abl ating the nedial branch of the dorsa
6 ranous of the spinal nerve; it's a conpletely
7 di fferent anatom cal |ocation
8 Q So in colum 2, fromline 3 to
9 line 15 Racz is not identifying any

10 chal | enges present for RF neurotony?

11 A VWl l, he's not tal king about
12 RF -- he's not tal king about radi ofrequency
13 neurotony of the nedial branch. He's talKking
14 about accessing the |unbosacral discs, which
15 is the disc between the bottom of the

16 flexi ble spine L5 and the top of the sacrum
17 which is in your hip, for howto get to.

18 Q So if a POSITA was desi gni ng
19 an RF neurotony needl e, they would believe

20 this portion of Racz is irrelevant?

21 A Well, it depends on the

22 appl i cation.
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1 THE COURT REPORTER Irrel evant or Page 128

2 rel evant ?

3 MR, KELLY: Irrelevant.

4 A The bi onedi cal engineer has to

5 t hi nk about the intersection between the

6 engi neering and the biology and the clinical

7 situation; you can't separate them So a

8 PCSI TA | ooki ng at this paragraph woul d

9 under st and the chal |l enges of conpl ex

10 structures such as |unbosacral discs. That's
11 what this paragraph is about.

12 BY MR KELLY:

13 Q And you're saying that has

14 nothing to do with neurotony?

15 A No. It's a conpletely

16 di fferent anatony, conpletely different

17 clinical situation.

18 Q Wul d you agree that Racz

19 never indicates its straight tip RF neurotony
20 needl es do not work?

21 A What do you nean do not work?
22 Q Racz indicates that straight
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1 tip neurotony needles were used to routinely Page 129
2 perform neurotony procedures in its
3 background section, right?
4 A | think what Racz teaches is
5 their exist straight tip needles that can be
6 used for neurotony but there are problens
7 associ ated with himwhich his invention seeks
8 to address.
9 Q And are those probl ens present
10 in all neurotony procedures?
11 MR. PHI LLIPS: bjection. Form
12 A What do you nean by al
13 neur ot ony procedures?
14 BY MR KELLY:
15 Q So Racz says that the straight
16 tip needle mght need to be reinserted
17 multiple tinmes to achi eve a proper target
18 abl ation, right; and you nentioned that
19 earlier?
20 A Yes.
21 Q And when Racz identifies that
22 drawback of straight tip needles, he's
www.DigitalEvidenceGroup.com Digital Evidence Group 202-706-6020

Petitioner's Exhibit 1045
Avanos v. Stratus


http://www.DigitalEvidenceGroup.com
http://www.DigitalEvidenceGroup.com

08/05/2025 Avanos Medical, Inc. vs Stratus Medical, LLC Peter Croshy

1 tal ki ng about denervation of a patient's rage 150

2 spine, right?

3 A Yes.

4 Q And all neurotonies are not

5 perfornmed on spine, right?

6 A Al'l neurotony is not perfornmed

7 on the spine, no.

8 Q So Racz is identifying a

9 drawback of straight tip needl es when a

10 straight tip needle is used near the spine?
11 A Vell, I"'mtrying to understand
12 t he question, because it's not really

13 specific. Wat Racz is tal king about here is
14 proper placenment of the needle tip in the

15 conplicated structure of a patient's spine

16 requires great skill by the treating

17 physician -- clinician.

18 He doesn't say it doesn't work. He says
19 it requires great skill. And then he goes on
20 to say [As read] "One limtation of the

21 straight (inaudible) is typically used in

22 such procedures” and continue as we both
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1 read. So he's not saying it doesn't work. Page 11
2 He's tal ki ng about drawbacks and limtations.
3 Q So what Racz woul d comuni cat e
4 to a POSITAis that a bent tip can be
5 preferable to a straight tip in certain
6 situations?
7 MR. PHILLIPS: bjection. Form
8 M scharacteri ze.
9 A Wl |, Racz tal ks about sol ving
10 a problemw th his invention which is a
11 nmedi cal or needl e or cannula or stinulation
12 or ablation that includes a rigid bent tip
13 for sinplified placenent of target sites
14 within a patient's anatony; that's in the
15 abstract.
16 BY MR KELLY:
17 Q So you just nentioned Racz
18 tal ks about solving a problemw th his
19 i nvention, right?
20 A Yes. | can't recall if they
21 use the word problem but yes, I'll agree
22 with that.
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1 Q In your opinion, what is the rage 152
2 problemthat Racz is solving with his
3 i nvention?
4 A Vel |, he described sone of the
5 problemin the passage to be read out earlier
6 and | haven't read the entire invention today
7 sol'mlimting ny conversation to what we
8 tal ked about already. There nay be nore.
9 But he says, "Proper placenent of the needle
10 tip in the conplicated structure of a
11 patient's spine requires great skill by the
12 training clinician."”
13 So the probleminplied by that is that
14 not all clinicians mght be able to do it,
15 they m ght not have the skill. And then he
16 says, one limtation, and that's the problem
17 of the stride electrodes is the needl es may
18 need to be withdrawn and reinserted nmultiple
19 tinmes to achieve the proper target. So
20 that's another problemthat he's talking
21 about .
22 (Reporter interruption.)
www.DigitalEvidenceGroup.com Digital Evidence Group 202-706-6020

Petitioner's Exhibit 1045
Avanos v. Stratus


http://www.DigitalEvidenceGroup.com
http://www.DigitalEvidenceGroup.com

08/05/2025 Avanos Medical, Inc. vs Stratus Medical, LLC Peter Croshy

1 To achi eve the proper target region rage 158
2 for the needle tip. So that's not a probl em
3 that he identifies. He then talks about a
4 probl em w th a nonneurotony procedure which
5 is going to |unbosacral discs.
6 He then tal ks about another problem
7 starting at line 16. [As read] "Moreover the
8 strai ght exposed tip of a straight needle
9 cannot harmthe contour of a curved burning
10 structure such as the superior articular
11 facet which proxinmates target nerves. This
12 can present a restriction to target |ocation
13 in sone situations.”
14 So he's enunerated, listed nultiple problens
15 of straight tip needles for applying
16 stimul ati on or radi of requency energy.
17 Q And each of those problens are
18 associated with particular clinical
19 applications, right?
20 A The ones | just read, yes.
21 Q In those applications, a
22 PCSI TA woul d prefer the bent tip of Racz?
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1 MR. PHI LLIPS: bjection. Form rage 134
2 A | don't think that's what |
3 said. Wat Racz is suggesting his bent tip
4 may have advantages. | don't think the
5 POSI TA woul d know if he woul d prefer the bent
6 tip of Racz without |ooking at nore data.
7 You' re asking about a preference of a
8 clinician or a clinician part of a POSITA,
9 and clinicians wouldn't want to make t hat
10 determ nation wthout trying it.
11  BY MR KELLY:
12 Q What woul d a POSI TA want to
13 know i f they were choosi ng between a strai ght
14 tip and a bent tip for an RF neurotony
15 needl e?
16 A Are you referring to a
17 clinical part of a POSITA in ny definition?
18 Q Sorry. I'mreferring to your
19 definition.
20 A My definition. So the
21 clinical part of a POSITA in ny definition
22 would want to know does it work? Are there
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1 any data to show that it works? Wat are the rage 155
2 ri sks associated with it? How do the
3 out cones conpare with a straight tip and a
4 curve tip? There mght be all sorts of data
5 a POSI TA woul d want to know before using
6 ei ther of those devices on a patient. Now, |
7 woul d i magi ne you woul d want your physician
8 to know that data before applying it to you.
9 Q So you referred to the
10 perspective of a physician, what would a
11 PCSI TA | ooking at this fromthe engineering
12 skill set want to know before designing a RF
13 neurotony needle with a straight tip or a
14 curved tip?
15 A | don't think a POSITA with
16 the engineering skills could do it
17 i ndependently with the part of the POSITA
18 with the clinical skills. You can't design a
19 medi cal device wi thout input fromthe
20 physi ci an and an under standi ng of the
21 anatony, the desired clinical outcome, the
22 [imtations of the procedure; it's not as
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1 sinple as saying hey, I'Il just look at this rage 156

2 and from an engi neering perspective it | ooks

3 better. Looks better in what context? It

4 doesn't make sense.

5 Q So the engi neering POSITA --

6 well, a POSITAwth an engineering skill set,

7 as you've defined it in your declaration,

8 would need information fromthe physician to

9 deci de whether to use a straight tip or a

10 curved tip?

11 MR. PHI LLIPS: bjection. Form

12 A A POSITA as | describe it has
13 two sets of skill. So the engineering skil

14 set links inextricably with the clinica

15 skill set. So the clinical skill set can't

16 make a deci sion on whether to design a device
17 w t hout knowing if that device can be nade in
18 ones or in high volunme, and an engi neer

19 wouldn't design a device w thout knowi ng from
20 the clinical part of the skill set if it wll
21 serve a particular clinical function and

22 achieve a clinical outcome; you can't
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1 separate them rage 17
2 BY MS. KELLY:
3 Q What |'mtrying to understand
4 is when would a POSI TA want to use a bent tip
5 instead of a straight tip?
6 A For what procedure?
7 Q For RF neurotony?
8 A | don't think I can answer
9 t hat question w thout having nore data. |
10 don't have enough data to show if the
11 outcones are different significantly from one
12 or the other; if one is easy to do; if one
13 has a | arger pool of candi date popul ati on.
14  There's not enough information to answer that
15 questi on.
16 Q So you're saying that's a
17 conpensat ed choi ce between straight tip and
18 bent tip?
19 A Well, but that's not quite
20 what | said. | said in order to answer that
21 guestion I need nore information. | didn't
22 say it was particularly conplicated, it m ght
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1 be very sinple; you just can't do it with rage 158

2 that information.

3 Q So is it the case that a

4 PCSI TA with the engineering skill set

5 desi gning an RF neurotony needle is not

6 al ways going to select a bent tip for the

7 needl e?

8 A Vel |, a POSITA designing an RF

9 neurotony needle is unlikely to always do

10 anything. The PCSI TA with the engineering

11 skill set will talk with the POSITA with the
12 clinical skill set and understand what the

13 needs are and try to design a product to neet
14  those needs.

15 Q And you're saying that RF

16 neur ot ony needl e product m ght have a

17 straight tip or a bent tip dependi ng on what
18 t he engi neering POSITA | earns fromthe

19 physi ci an POSI TA?

20 A It may, yes.

21 Q The let's turn to Racz col um
22 2 around line 27 and coul d you pl ease read
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1 Racz colum 22, line 27 to about |ine 38? Page 159
2 A | see that. Yes.
3 Q In this portion of Racz, Racz
4 indicates that [As read] "Stinmulation in high
5 frequency el ectrodes have an expandabl e and
6 flexible curve tips are known." |s that
7 right?
8 A Yes.
9 Q Just below this, Racz gives an
10 exanpl e of the Radionics TEWEl ectrode Kit
11 and the Radionics ZHK El ectrode Kit, correct?
12 A Yes.
13 Q Are you famliar with features
14 of the Radionics TEWEl ectrode Kit?
15 A Vaguely. | haven't | ooked at
16 themfor a long tine.
17 Q Do you know whet her the
18 Radi oni cs TEWEl ectrode Kit has depl oyabl e
19 nitinol electrodes?
20 A | don't know.
21 Q Do you know whet her the
22 Radi oni cs TEWEI ectrode Kit has depl oyabl e
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1 stai nl ess steel electrodes? Page 140

2 A | do not know.

3 Q Are you famliar with the

4 features of the Radionics ZHK El ectrode Kit?

5 A No. Are these the ones that

6 are used for trigem nal ganglion pituitary

7 gland area that is referred to in this

8 par agr aph?

9 Q " mjust asking you about the
10 TEW El ectrode Kit and the ZHK El ectrode Kit
11 that Racz called to?

12 A So this paragraph does not

13 tal k about spinal neurotony.

14 MR. KELLY: W're going to nove on
15 and tal k about the Lee reference. Do you

16 want to break for lunch or do you want to --
17 THE WTNESS: What tine is it?

18 MR, KELLY: 11:53.

19 THE WTNESS: |'m happy -- what

20 time do you think we will go until?

21 MR KELLY: It's hard to say. |It's
22 11:53 now. This line of questioning mght go
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1 until 12:45, 12:30. rage 1
2 THE WTNESS: Do you have any
3 projection of the end of day?
4 MR. KELLY: Not right now, but it
5 w Il be past |unchtine.
6 THE WTNESS: Sure. And the reason
7 | ask -- are we off --
8 MR. KELLY: W can go off. That's
9 fine.
10 (A break was taken at 11:54 a.m)
11 (Proceedings resuned at 11:55 a.m)
12 BY MR KELLY:
13 Q | have sonme questions for you
14 now about the Lee reference. |'m handing you
15 a copy of what's been previously marked
16  Exhibit 1009.
17 MR. PHILLIPS: bjection. Form
18 MR. KELLY: Sustained. |'m handing
19 you a copy of what's been previously narked
20 Exhibit 1010.
21 (Exhibit 1010 was marked for identification.)
22  BY MR KELLY:
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1 Q Do you see this exhibit? Page 142
2 A | do.
3 Q Do you recognize this exhibit?
4 A | do.
5 Q | would like to start by
6 referring to paragraph 127 of your
7 declaration. Here in paragraph 127 you
8 indicate that [As read] "Lee is confined to a
9 device for RF ablation of tunors;
10 specifically uterine fibroids." Correct?
11 A Yes.
12 Q Let's refer to paragraph 150
13 of Lee. Could you read paragraph 150 of Lee
14 aloud into the record?
15 A [As read] "While the inventive
16 device has been illustrated for use in the
17 abl ation of uterine fibroids, it is
18 understood that this particul ar
19 i npl ementation is exenplary and that the
20 i nventive device may be enployed in a w de
21 vari ety of circunstances.”
22 Q Wul dn't this paragraph nake
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1 it crystal clear to a POSI TA that Lee is not rage 143
2 confined to a device for RF ablation tunors?
3 MR. PHI LLIPS: bjection. Form
4 A Not to ne.
5 BY MR KELLY:
6 Q Why not ?
7 A Well, the description of Lee's
8 or that uterine fibroids and the problens of
9 ablating uterine fibroids and there may be
10 ot her conpilations |ike other hard organs or
11 even soft organs like liver or kidney, but
12 it's clear that it's confined to abl ati on of
13 tumors of which uterine fibroids is the one
14 exanpl e and the only one exanple that he
15 descri bes.
16 Q But that's not what paragraph
17 150 says, right?
18 A Vel l, 150 says it may be
19 enpl oyed in a wde variety of circunstances
20 but there is no description of what any ot her
21 circunstances in Lee. | didn't really know
22 what that neans in Lee.
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1 Q It nust be wider than abl ation rage 144
2 uterine fibroids, right?
3 MR. PHI LLIPS: bjection. Form
4 A The description of Lee as |
5 said is really confined to uterine fibroids.
6 Yes, he has the throw away paragraph |ike
7 many patents, including many of mnmy own, which
8 seek to expand the application but there's no
9 i nformation, exanples, enbodinents |isted for
10 any of those at a wde variety of
11 ci rcunst ances that he nentioned.
12 BY MR KELLY:
13 Q Wul d a PCSITA ignore
14 par agraph 150 in Lee?
15 A A POSI TA woul d | ook at
16 par agraph 150 and say there may be
17 applications in other circunstances but |
18 don't know what they are.
19 Q So if the POSI TA under st ands
20 that there nmay be applications in other
21 ci rcunmst ances why woul d they believe that Lee
22 is confined to ablation of the uterine
www.DigitalEvidenceGroup.com Digital Evidence Group 202-706-6020

Petitioner's Exhibit 1045
Avanos v. Stratus


http://www.DigitalEvidenceGroup.com
http://www.DigitalEvidenceGroup.com

08/05/2025 Avanos Medical, Inc. vs Stratus Medical, LLC Peter Croshy
1 fibroids? rage 145
2 A Because that's all that Lee
3 t al ks about.

4 Q If you have a look at claim1l
5 under paragraph 150 of Lee, please review

6 that claimand et nme know if you see

7 anything in claim1 that restricts the scope
8 of Lee to the ablation of uterine fibroids?
9 MR. PHILLIPS: bjection. Scope.
10 Rel evance.

11 A Claim1l is not restricted to
12 uterine fibroids, no.

13 BY MR KELLY:

14 Q So in this patent application
15 Lee was pursuing protection of an ablation
16 el ement that was not restricted to the use of
17 uterine fibroids, right?

18 MR. PHI LLIPS: bjection. Form
19 Foundat i on.

20 A You're asking me to form an
21 opi ni on about what was in Lee's mnd when he
22 wote this patent. |Is that what you're
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1 aski ng? Page 140
2 BY MR KELLY:
3 Q Wll, this claimis included
4 in the disclosure of Lee, right?
5 A Caimlis included in this
6 application, yes.
7 Q And you understand the purpose
8 of aclaimin a patent application, right?
9 A Yes.
10 Q So if there's nothing in claim
11 1 that restricts it to uterine fibroid it
12 means that the applicant was seeking
13 protection of an abl ation el enent that was
14 not restricted to uterine fibroids, right?
15 A | understand your question.
16 Q Wul d a PCSI TA have ignored
17 t hat when they were review ng Lee?
18 A | don't think a POSITA woul d
19 have ignored it. A POSITA woul d have read
20 this and said, okay, I'minterpreting the
21 claimin light of the description and what
22 el se could this be used for, to your
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1 guestion, if he says it may be enployed in a rage 147
2 wde variety of circunstances that the device
3 clainmed in claim1l, what other circunstances
4 could that be used for?
5 That's how a POSI TA woul d | ook at it.
6 It says could be enployed in a wide variety
7 of circunstances? Well, |ike what? Like, a
8 di scount, could be enployed in brain surgery,
9 coul d be enployed in replacing a knee, it's a
10 poi ntl ess statenent.
11 Q In your opinion fromthe
12 perspective of a POSITA as you' ve defined it,
13 what would a PCSI TA understand to be these
14 ot her circunstances referred to by Lee?
15 A | think a -- in order to
16 under st and what other w de variety of
17 circunstances this invention m ght be
18 applicable to, it would be inportant to | ook
19 at a nunber of other circunstances and figure
20 out if this invention could be used for them
21 Coul d, for exanple, this invention be
22 used for knee surgery? Well, no, but that
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1 m ght be included in a wi de variety of Page 148
2 circunstances. Could it be used for brain
3 surgery? Once. Could it be used for surgery
4 on your prostate? Well, not on mne
5 So the wide variety of circunstances
6 requires sone interpretation. It's not a
7 conpl etely open-ended, it can be used for
8 anything. A POSITA would | ook at that and
9 say well, it doesn't say it can be used for
10 anything. It mght be enployed in a w de
11  variety of circunmstances for which this
12 technol ogy invention is applicable.
13 Q | understand -- |'m asking you
14 to interpret this statement fromthe
15 perspective of a POSITA. So can you tell ne
16 for the perspective of a POSI TA what
17 circunstances this portion of Lee would
18 conmuni cate to a POSI TA that Lee's device
19 could be used for?
20 MR. PHILLIPS: bjection. Asked.
21 A For a POSI TA to answer that
22 guestion, you'd have to do research on
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1 different types of clinical circunstances Page 149
2 whi ch require radi of requency abl ation for
3 which this invention m ght be enpl oyed.
4 | have not done that research. | don't
5 know that, and it would take nme several hours
6 and sone research to do that. | can do it
7 now i f you would Iike.
8 BY MR KELLY:
9 Q No, you don't need to do it
10 now. It's okay. Let's refer to paragraph 84
11 of Lee. Beginning at paragraph 84, Lee
12 states, [As read] "In accordance with the
13 i nvention energy delivery devices are
14 provi ded which are adapted to the destruction
15 of target tissue at the site where the
16 el ectrodes are | ocat ed.
17 Accordingly, the operator can deliver
18 the treatnment safely and effectively. One
19 such target tissue for the devices of the
20 present invention is a uterine fibroid."
21 Do you see that?
22 A Yes, | see that.
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1 Q And woul d you agree that in Page 190
2 this portion of Lee the reference indicates
3 that tunors are just one exanple of tissue
4 that can be ablated with the disclosed RF
5 abl ati on needl e?
6 A That's not what it says. It
7 says uterine fibroid are one exanple. It
8 doesn't say tunors. Uterine fibroid is a
9 subset of tunors, there are lots of other
10 tunors. | wouldn't use this on a brain
11 tunmor, for exanple.
12 Q Wul d you agree that Lee
13 indicates that uterine fibroids are just one
14 exanpl e of tissue that can be ablating with
15 t he di scl osed RF abl ati on needl e?
16 A That's not the | anguage that
17 Lee uses in that paragraph. They describe it
18 as one such target tissue.
19 Q Is there anything in this
20 par agraph that woul d comruni cate to a PCSI TA
21 that Lee's device can only be used for
22 uterine fibroids?
www.DigitalEvidenceGroup.com Digital Evidence Group 202-706-6020

Petitioner's Exhibit 1045
Avanos v. Stratus


http://www.DigitalEvidenceGroup.com
http://www.DigitalEvidenceGroup.com

08/05/2025 Avanos Medical, Inc. vs Stratus Medical, LLC Peter Croshy

1 A Thi s paragraph and in rage 151

2 particular the |ast paragraph we were

3 reviewi ng before would I ead a POSI TA to ask

4 the question. Knowi ng this device and how it

5 works and how it's applied and the tissue

6 it's designed for, what other tissues, what

7 ot her situations or circunstances could this

8 devi ce be used for.

9 And if Lee says one such target tissues
10 a uterine fibroid, I would say to nyself or a
11 PCSI TA woul d say to one's self; what other
12 tissues are like a uterine fibroid that this
13 particul ar device could be used for.

14 Q And when you were preparing

15 your declaration, did you do that analysis?

16 A No.

17 Q Let's turn to paragraph 228 of

18 your declaration. 1'll read paragraph 228.

19 Let me know when you' re done.

20 A Par agr aph 228 of ny

21 declaration. If Racz's R-A-C-Z apostrophe S

22 -- Sorry.
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1 MR, PHILLIPS: | thought you Page 152

2 mspelled it but you did spell it correctly.

3 Sorry.

4 A If Racz's nodified device is

5 i ntended for use in neurotony |like Dr. Tucker

6 says, then it would have to be as a nuch --

7 shoul d be at a nmuch smaller scale than Lee's

8 device for ablating uterine fibroids. |

9 understand that an RF neurotony needl e nust
10 be between 16 and 22 gauge in size.

11 The snmal |l er the gauge nunber the bigger
12 the needle. The 16 gauge needl e has an outer
13 di aneter of approxinmately 1.651 mllineters
14 with a wall thickness of 0.229 mllineters.
15 A 22 gauge needl e has an outer dianeter
16 of approximately 0.718 millinmeters with a

17 wal I thickness of 08.152 mllineters.

18 Q In this paragraph, you're

19 opi ning that a device intended for neurotony
20 would have to be in a nmuch snaller scale than
21 Lee's device, right?

22 A That's what | say, yes.
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1 Q Isn't it true that Lee never rage 159
2 di scloses a required size for its RF ablation
3 needl e?
4 A | don't recall seeing any
5 dimensions in Lee. | do recall seeing the
6 devi ce, the actual comercial device which
7 was made fromLee at least in the information
8 | could find which is nmuch bigger than that.
9 Q But there's no disclosure
10 anywhere in Lee that requires the RF abl ation
11 needle to be a particular size?
12 A | don't recall seeing that.
13 If you're saying that's true, then sure. |
14 don't recall seeing anything.
15 Q So based on Lee's disclosure
16 why would a POSITA conclude that a neurotony
17 needl e nust be a nuch smaller scale than Lee?
18 MR. PHILLIPS: Objection. Form
19 A | think you're m xing two
20 things that don't make sense to ne. There's
21 a separate statenent about the size require
22 nment of a neurotony needl e, and then your
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1 guestion then had to do with what is the size rage 154

2 of the Lee device, and are you asking then is

3 the Lee device of a size suitable for

4 neurotony. |'mnot sure | understand your

5 questi on.

6 Q Vell, | think we agree that

7 Lee doesn't say how vague his RF abl ation

8 needl e is?

9 A | don't recall seeing

10 di mensi ons in Lee, no.

11 Q So if there's no dinensions in
12 Lee, how is a POSI TA nmaki ng a concl usi on

13 about its size relative to a neurotony

14 needl e?

15 A A POSI TA | ooking at this would
16 | ook at this conplicated nechani sm and say,
17 how can | build that and how big would it

18 have to be for ne to build that. How big

19 would it have to be for ne to build one or

20 build it in mass production.

21 And a PQOSI TA | ooking at this would say
22 this is a pretty conplicated device, and you
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1 can like at all these illustrations here, all rage 155
2 the multiple machi ne conponents and you can
3 say, there's no way | can do that in a 22
4 gauge needle. | can't do it. There's no
5 technology that let's me do that on a 22
6 gauge needl e.
7 Even 16 gauge needle is going to be
8 really tough, maybe in a 16 gauge needl e
9 (i naudi bl e) experinmentation and work to find
10 out if I could even nake it in a 16 gauge
11 needl e.
12 So sonewhere who has the engi neering
13 skills of working with devices like this
14 would say that's too big to be able to use
15 for neurotony. | can't make that 16 gauge.
16 | certainly can't make a 22 gauge.
17 Q And a POSI TA woul d nmake that
18 determ nati on w thout any dinensions at al
19 in Lee?
20 A Yes.
21 Q Let's refer to paragraph 231
22 of your decl aration.
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1 A | see that. Page 199
2 Q Here you provide an inmage that
3 purports to be fromfigure 12.1 of the Acessa
4 user guide; is that right?
5 A Yes.
6 Q Did provide a copy of this
7 Acessa user guide with your declaration?
8 A | don't think so. It's
9 avai | abl e onli ne sonmewhere.
10 MR. KELLY: M. Crosby, | have
11 handed you a copy of what has been previously
12 mar ked as Exhi bit 2010.
13 (Exhibit 2010 was nmarked for identification.)
14 BY MR KELLY:
15 Q Do you recogni ze this
16 docunent ?
17 A | do.
18 Q Is this the Acessa user guide
19 that you are referring to in paragraph 231 of
20  your decl aration?
21 A Let nme just check. It maybe.
22 | think so but what | was |ooking at is that
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1 figure in the Acessa user guide which is on rage 157
2 page 21 of 55 which is |labeled in section
3 12.2.
4 So I'mnot sure if this is the sane
5 version | | ooked at because ny decl aration
6 said 12.1. Having a said that, | mght have
7 made an error in the nunber. So it |ooks the
8 same but | can't represent that it is
9 i denti cal .
10 Q Wel |, sitting here today, can
11  you identify any difference between the inage
12 that you included in paragraph 231 of your
13 decl aration and the inage that appears at
14 page 21 of Exhibit 20107
15 A No, it appears the sane.
16 Q Could you turn with me to the
17 very |l ast page of exhibit 2010 which | think
18 is page 55. The copyright on this docunent
19 is the year 2018; is that right?
20 A Yes.
21 Q So at the time of the
22 invention for the Stratus patents a POSI TA
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1 would not have had access to Exhibit 2010, Page 199
2 right?
3 A | don't know if they were
4 earlier versions of this with an earlier
5 copyright. This is the only version | could
6 get online, there m ght have been a 2010
7 copyright version. | just don't know.
8 Q But this version, Exhibit
9 2010, has a 2018 copyright?
10 A That is correct.
11 Q So a PCsSI TA woul d not have had
12 access to Exhibit 20107
13 A He woul dn't have had access to
14 this version of it, that is true, but what
15 |"msaying to you I don't knowif this is a
16 docunent that's undergone revisions over the
17 years and that particular illustration would
18 have been in an earlier version that is not
19 accessi ble to ne.
20 Q And you haven't provided an
21 earlier version of this docunent?
22 A | don't have an earlier
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Page 159
1 version, no.
2 Q And i n paragraph 231 you're
3 relying on Exhibit 2010 to show the size and
4 shape of the abl ation vol unme produced by
5 Lee's device, right?
6 MR. PHI LLIPS: bjection to form
7 A | use that illustration for ny
8 next part of the declaration in paragraph
9 232, yes.
10 BY MR KELLY:
11 Q So a POSI TA wi t hout Exhi bit
12 2010 woul dn't know what shape or size Lee's
13 devi ce produces with respect to
14 its (inaudible) volume, right?
15 A Not necessarily. Based on the
16 Lee patent you could certainly determ ne
17 approxi mately the shape of an abl ation zone
18 and a POSI TA coul d nake sonme assunptions
19 about the size of the Lee device and nake
20 some projections about the size of the
21 abl ati on zone.
22 Agai n, you tal ked about a docunent from
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1 2018. | do not know if there's an earlier Page 160

2 docunent that woul d have been accessible to a

3 PCSI TA to have conme up with the sane

4 illustration. | just don't know.

5 Q At the time of the invention

6 would a POSITA have understood that Lee's

7 advi ce produces the abl ati on shapes and si zes

8 i ncluded in paragraph 231 of your

9 decl aration?

10 A At the time of which

11 i nvention?

12 Q The invention of the Stratus
13 pat ent ?

14 A It's possible.

15 Q " m aski ng you.

16 A | don't know. It's possible.
17 Q | guess if you're not sure

18 whether a POSI TA woul d have understood that
19 Lee's device produces these abl ati on shapes
20 and vol unmes, then | struggle to understand

21 why paragraph 231 was included in your

22 decl aration. So nmaybe you can explain to ne
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1  why you included paragraph 2317 Page 161
2 MR. PHI LLIPS: bjection. Form
3 A Can you repeat the first part
4 of that question it was an if-then question.
5 | mssed the if part.
6 BY MR KELLY:
7 Q | think we established that at
8 the time of the Stratus patents invention
9 Exhi bit 2010 did not exist, correct?
10 A What |'ve said is this version
11 of the user manual for the 2018 copyri ght
12 obviously did not exist. There may have been
13 ot her versions with an earlier copyright. |
14 do not know.
15 Q Okay. So if we're evaluating
16 the Stratus patents fromthe perspective of a
17 PCSI TA at the tine of the invention of the
18 Stratus patents, what is the rel evance of
19 paragraph 231 in your declaration?
20 A It seens to me that's kind of
21 l[inking two things. |If this is the Lee
22 device, then it would have had this ablation
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1 characteristics whether it was in 2011 or Page 102
2 2018. The copyright notice on the user guide
3 doesn't change the abl ation size and vol une,
4 it just changes when one woul d know better is
5 what you're arguing fromthat docunment. So
6 if we assune that that is the ablation volune
7 fromthe Lee device, then 232 is quite clear.
8 Q Vell, you said if this is the
9 Lee device, but in paragraph 231 you say
10 Acessa is the commercial enbodi nent of Lee?
11 A That is correct.
12 Q So is there any if? You're
13 not saying if, are you?
14 A Acessa is the comercia
15 enbodi ment of Lee. The inventor Lee fromthe
16 web page of the Acessa device saying this is
17 nmy invention. There shouldn't be any
18 di spute, | would hope, that this is the
19 commer ci al enbodi nent of Lee.
20 Q So how woul d a PCSI TA have
21 known about these abl ati on shapes and vol unes
22 at the tine of the invention for the Stratus
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Page 163
1 patent s?
2 A Well, as | explained, | would
3 i magi ne at the tinme the Acessa devi ce becane
4 avail abl e, the user guide at that tinme would
5 have becone available. The 510-K regul atory
6 subm ssi on sunmary woul d have becone
7 avai l able. The POSI TA woul d have known and
8 could have known at the tinme of the
9 availability of the Acessa device the
10 abl ati on vol unes from Lee.
11 Q Let's | ook ahead one paragraph
12 to 232 in your declaration. Here you
13 indicate that [As read] "A depl oynent of
14 Lee's tines at the mninumof 0.5 centineters
15 and energy tine of 1 mnute yields an
16 abl ation size of 1.9 centineters by 1.7
17 centineters." Correct?
18 A Yes.
19 Q And that's, just so we're
20 clear, that's. 19 mllimeters by 17
21 mllinmeters, correct?
22 A Correct.
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1 Q And there's no cite in Page 164
2 paragraph 232 of your declaration. So what
3 is the source of this nunber?
4 A I[t's my neasurenment fromthese
5 pictures and the | abels that they have of how
6 big the ablation volune is. ['ll have to go
7 back to the Acessa nmanual to | ook at that
8 because | don't have it nmenorized in ny head.
9 Q Wll, let's ook at section
10 12. 4 of the Acessa manual .
11 A There you go and there are the
12 dat a.
13 Q Wien | ook at this table
14 see an indication of the major dianeter and
15 the m nor dianeter.
16 Do you see that?
17 A Yes.
18 Q This table indicates that when
19 the Acessa filanents are depl oyed 0.5
20 centineters, then the major dianeter of the
21 abl ation size is 1.9 centineters and the
22 m nor dianmeter of the ablation size is 1.7
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1 centineters; is that right? Page 165
2 A That's what it says.
3 Q I s your understanding that the
4 maj or di aneter and the m nor dianmeter
5 referred to in section 12.4 corresponds to
6 the inmage that is provided in section 12.27
7 A Yes.
8 Q So in paragraph 232 of your
9 decl arati on when you say 1.9 centineters, are
10 you referring to the nmgjor dinension that is
11 i ndi cated on the diagram of page 21 of
12 Exhibit 20107
13 A Yes. | realize there's an
14 error in ny paragraph 232 because | say it's
15 an ablation tinme of one mnute but in fact
16 this table refers to an ablation tine of 30
17 seconds.
18 Q But the value of 1.9
19 centinmeters in paragraph 232 of your
20 declaration is a nmajor dinension of the
21 abl ation size?
22 A Yes.
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1 Q And the value of 1.7 Page 168
2 centineters is the m nor dinension of the
3 abl ati on size?
4 A Yes. At 95 degrees Cel sius.
5 Q How woul d you descri be the
6 shape of the ablation volunme shown in the
7 di agram on page 21 of Exhibit 20107
8 A You're asking nme for a
9 geonetrical description or what are you
10 asking for?
11 Q Wll, it's not a circle,
12 right, so I'mjust wondering how woul d you
13 descri be that shape?
14 A Vll, it can't be a circle
15 because it's a three-di nensi onal object.
16 Q Sure.
17 A So nmaybe obl ate spheroi d.
18 (Reporter interruption.)
19 A bl ate, O-B-L-A-T-E, spheroid,
20 SP-HEROI-D
21 BY MR KELLY:
22 Q So when Lee's tines are
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1 depl oyed 0.5 centineters, the result is an rage 167

2 abl ation size of 19 mllineters by 17

3 millimeters. That's your testinony?

4 A And this is (inaudible)

5 studies, this is beef liver as it says in

6 12. 4.

7 Q Okay. What's the rel evance of

8 it being beef liver?

9 A When you're designing this

10 type of device you can't obviously do

11 experiments with hunmans to do this so you

12 need an ani mal nodel and the ani mal nodel

13 t hey' ve chosen is beef liver and beef |iver
14 is fairly uniform

15 Q Ckay. M question was when

16 Lee's tines are deployed 0.5 centineters, the
17 result is an ablation size of 19 mlliliters
18 by 17 mlIlinmeters, right?

19 A And beef liver at 95 Cel sius,
20 yes.

21 Q And the shape of that |esion
22 is an obl ate spheroi d?
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1 A It looks Iike it. Yes. Wat Page 168
2 it's like in other tissue, we don't know.
3 Q And your testinmony in
4 par agraph 232 of your declaration is that is
5 this ablation size would be orders of
6 magni tude | arger than woul d be appropriate
7 for RF neurotony, right?
8 A Certainly the 6 centineters by
9 5 centineters is order of magnitude |arger
10 nmy under st andi ng.
11 Q What about 1.9 centineters by
12 1.7 centineters?
13 A It's larger, probably not an
14 order of magnitude | arger because an order of
15 magni tude would be 1.9 mllinmeters and you
16 would want it bigger than that.
17 Q How nuch larger is 1.9
18 centineters by 1.7 centineters than would be
19 appropriate for RF neurotony?
20 A I|"mnot the clinician to be
21 able to answer the question of how much
22 volune the clinician wants to trade with
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1 neurotony. You would have to ask the Page 169
2 physi ci an POSI TA about that one. But ny
3 understanding is that it's smaller than these
4 nunbers here.
5 Q Well, you've testified in
6 par agraph 232 that these are orders of
7 magni t ude | arger than woul d be appropriate
8 for RF neurotony, right?
9 A Yes.
10 Q So you yoursel f nmust have sone
11 concept of the size that is appropriate for
12 RF neurotony, right?
13 A | have sonme concept, yes.
14 Q Okay. What is the size that
15 is appropriate for RF neurotony?
16 A It's in the order of a few
17 mllimeters, maybe 10 mllinmeters by maybe 8
18 mllinmeters, that sort of size but again,
19 it's not a hard and fast nunber. Depends on
20 the tissue, the tenperature that you're
21 t al ki ng about and how ruch tine you apply the
22 energy.
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1 Q When you use the words [As rage 110
2 read] "These are orders of nmagnitude |arger
3 t han woul d be appropriate for RF neurotony"”
4 i n paragraph 232, are you referring to both
5 the abl ation sizes that you included earlier
6 in the paragraph?
7 A | think I testified that 1.9
8 by 1.7 centineters is probably not an order
9 of magnitude |arger but the 6.5 centineters
10 would be an order of magnitude | arger.
11 Q So the smaller ablation size
12 of 1.9 centineters by 1.7 centineters is nuch
13 closer to the size that would be appropriate
14 for RF neurotony, correct?
15 MR. PHI LLIPS: bjection. Form
16 A It may be.
17 MR, KELLY: Ckay. |[|'m handing you
18 a new exhibit that's been marked Exhibit No.
19  1051.
20 (Exhibit 1051 was nmarked for identification.)
21 BY MR KELLY:
22 Q Have you ever seen this
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19

20

21

22

docunent before?

A No.

MR. PHI LLIPS: Objection. Scope.
BY MR KELLY:

Q Can you read aloud the title
of this docunent as it appears on the cover
page?

A The title is Radi oFrequency
Abl ation in Interventional Pain Managenent
Using RF Multitined Expandabl e El ectrode.

First edition

Q Who is the author indicated on

t he cover page of Exhibit 10517

A Robert E. Wight, MD. Edited

by Aaron Cal odney, MD.

Q And if you turn to the
copyright page of this docunent, the
copyright owner is indicated as Stratus

Medical, LLC, is that correct?

A Yes, |I'm | ooking for the date.

Can you tell me the date of this?

Q | can't

Page 171
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1 A Par don. Page 172
2 Q | don't have the date with ne.
3 A Usual |y the cover page has a
4 date on it but okay.
5 Q So this is Stratus Medical's
6 book, right?
7 A | don't know. You've just
8 presented it to me. |'ve never seen it
9 bef ore.
10 Q The copyright holder is
11 Stratus Medical, LLC. Wuld you agree it's
12 probably Stratus Medical's book?
13 A Pr obabl y.
14 MR. PHILLIPS: bjection. Scope.
15 BY MR KELLY:
16 Q If you can turn to the page
17 | abel ed No. 3 which | believe shows the inage
18 of the NI MBUS devi ce.
19 Do you see that?
20 A Whi ch page nunber are you
21 t al ki ng about ?
22 Q It's three here
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Page 173
1 A Yes.
2 Q Does the device shown on page
3 3 of the Stratus book appear to be the N MBUS
4 devi ce that you personally inspected?
5 A It appears --
6 MR. PHILLIPS: bjection. Scope.
7 " mgoing to have a running objection to all
8 guestions concerning this docunent.
9 BY MR KELLY:
10 Q Does the device shown on page
11 3 of the Stratus book appear to be the N MBUS
12 devi ce that you personal ly inspected?
13 A It appears to be.
14 Q Let's turn to page one which
15 has the heading introduction. Do you see
16 t hat page?
17 A | do.
18 Q Coul d you take a nonent to
19 review page 1 including the i mges bel ow the
20 headi ng NI MBUS | esi on geonetry and | et ne
21 know when you' re done?
22 A | see that.
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1 Q Looki ng at the |eft-nost rage 17
2 | esion image on page 1 of the Stratus book,
3 would you agree this depicts a lesion that is
4 indicated as being 11 mllineters |Iong and 10
5 millinmeters w de?
6 A It does, but it's mssing sone
7 other information to be able to eval uate that
8 imge. | don't know what the tenperature is,
9 | don't know what tissue it's in, | don't
10 know how | ong t he radi of requency energy was
11 applied for.
12 Q But the lesion that's
13 illustrated is indicated as being 11
14 millimeters long and 10 mllineters w de,
15 right?
16 A The one on the left, yes, of
17 both of them yes.
18 Q How woul d you descri be the
19 shape of that | esion?
20 MR. PHI LLIPS: bjection. Form
21 A Rounded cone.
22 BY MR KELLY:
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1 Q Does it not appear to be an rage i1

2 abl at e spheroi d?

3 A Possi bl y.

4 Q " m asking for your opinion.

5 A It could be -- you could

6 describe it as an ablate spheroid but you're

7 asking how | would describe it. To ne it

8 | ooks nore like a flat bottomrounded cone, a

9 circular cross section.

10 Q kay. |"masking you to

11 descri be the shape of the two-dinmensional

12 i mage on the left-nost portion of page 1 of
13 Exhi bit 10517

14 MR. PHI LLIPS: bjection. Form

15 Foundat i on.

16 A You're asking nme for the

17 t wo- di mensi onal step

18 BY MR KELLY

19 Q Well, earlier we | ooked at the
20 Acessa guide and | asked you to describe the
21 shape of the lesion that you saw in the

22  Acessa guide, right, and you described it as
www.DigitalEvidenceGroup.com Digital Evidence Group 202-706-6020

Petitioner's Exhibit 1045
Avanos v. Stratus


http://www.DigitalEvidenceGroup.com
http://www.DigitalEvidenceGroup.com

08/05/2025 Avanos Medical, Inc. vs Stratus Medical, LLC Peter Croshy

1 an abl ate spheroid. So what 1'd |ike to know rage 170

2 is whether the lesion that is depicted on

3 page 1 of the Stratus book is also an abl ate

4 spher oi d?

5 A They are sim |l ar shapes, yes.

6 Q So let's refer back to the

7 Acessa guide which is Exhibit 2010, page 22.

8 A Yes.

9 Q And | would like to conpare
10 the dinmensions here to what is indicated in
11 the Stratus book. So in the Stratus book,
12 Exhi bit 1051, it indicates the NI MBUS | esion
13 can be at 11 nmillinmeters long, correct?

14 A 11 mllineters, yes.

15 Q And the Acessa gui de Exhibit

16 2010 indicates the Lee | esion can be 19

17 mllimeters long, right?

18 A Well, again, | think you're

19 conparing apples and oranges. | don't know

20 because it doesn't provide the information

21 how nmuch tine the energy was applied, what

22 the tenperature was to describe that shape,
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1 what tissue it's in. | don't know how to rage 1Y
2 make that conparison wthout nore
3 i nf ormati on.
4 Q Vell, I"masking you to
5 conpare the dinensions that are indicated in
6 t he docunents.
7 A Yes. | can tell you the
8 | ength of a banana and the |l ength of an
9 orange, it doesn't nean they're conparable.
10 What -- the Acessa docunent is very specific
11 in explaining that this is representative
12 ovation sizes and X, V vary, in other words,
13 dead, cow liver. | don't know how these were
14 produced. Can you tell me how these were
15 pr oduced?
16 Q s 19 mllineters an order of
17 magni tude difference for 11 mllineters?
18 A An order of magnitude is
19 usually taken to be three, so not three
20 times, no.
21 Q So you're saying an RF --
22 strike that. You' re suggesting that a Lee --
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1 |"mtrying to rephrase to be clear. In rage 178
2 paragraph 232 of your declaration, you
3 indicate that the ablation sizes produced by
4 Lee are orders of nagnitude |arger than would
5 be appropriate for RF neurotony.
6 So are you saying that the abl ation
7 sizes produced by Lee are three tinmes the
8 size of the lesions indicated on page 10 --
9 on page 1 of Exhibit 1051 of the Stratus
10 book?
11 A If you | ook at that table on
12 section 234 about half are at |east three
13 times the size -- two thirds are at |east
14 three tines the size shown in this Stratus.
15 So if you look at table in 2.4, the fourth
16 entry is 3.3 which is an order of magnitude
17 bi gger than 11. That's 3 tines 11.
18 Q So we had to increase the
19 depl oyment of Lee's filanments to two
20 centineters before the ablation size gets an
21 order of nmagnitude |arger than would be
22 appropriate for RF neurotony?
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1 A Vell, I"mjust reading the rage 1o
2 nunbers that are in this table.
3 Q Is it true that if | take the
4 | esion geonetry that is indicated on page 1
5 of the Stratus book and | nmeke it three tines
6 | arger, | now have abl ation volune that woul d
7 make sense for tunor abl ation?
8 A | didn't hear the end of your
9 guesti on.

10 Q If | take the NI MBUS | esion
11 geonetry indicated at page 1 of the Stratus
12 book and I neke it three tines larger, is it
13 now appropriate for tunor abl ation?

14 MR. PHI LLIPS: bjection. Form

15 Foundat i on.

16 A s it now you appropriate for
17 tunmor ablation. Well, which tunors, which

18 organ. There's no until way |I'm answering

19 t hat question w thout nore information.

20 BY MR KELLY:

21 Q Well, you're testifying

22 there's a difference between the size of
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1 abl ations that are appropriate for tunors and rage 160
2 the size of ablations that are appropriate
3 for RF neurotony, right?
4 A Vell, what | said is that the
5 difference in size of the ablation produced
6 by Lee's device and the size that's
7 appropriate for a neurotomy. |'mnot saying
8 that there's a difference in size for
9 abl ation of all tunors. Your question was
10 much nore enconpassi ng than that.
11 Q I's it your understandi ng that
12 the | esion produced by Lee when its filanents
13 are deployed 0.5 centinmeters is appropriate
14  for tunor ablation?
15 A | don't know. That's a
16 clinical question, not an engineering
17 questi on.
18 You're asking nme is the size of the
19 abl ation here suitable for tunor? Again, the
20 guestion has to go back to which tunor and in
21 whi ch organ and what type of tunor
22 Wuld | use a thing like that on a
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1 hi ghly vascul ar tunor, probably not, would I Page 181
2 use it on a fibroid;, maybe. There's no
3 sinpl e answer to that question. |It's not
4 answer abl e wi t hout nore information.
5 Q In your declaration you felt
6 confortable testifying that the ablation
7 si zes produced by Lee were bigger than woul d
8 be appropriate for RF neurotony, right?
9 MR. PHI LLIPS: bjection. Form
10 A | said that, yes.
11  BY MR KELLY:
12 Q But you can't tell nme what
13 abl ation size is appropriate for tunor
14 abl ati on?
15 A | think | replied that that's
16 a question that is unanswerable. Which
17 tunor, and whi ch organ, how big, how
18 vascular, it's not possible to answer that
19 guestion wi thout know ng nore clinical
20 i nformati on or anatom cal or physiol ogical .
21 Q How can you say that these
22 tunmor abl ation volunes indicated in the
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1 Acessa guides are not appropriate for RF Page 162
2 neur ot ony?
3 MR. PHI LLIPS: bjection. Form
4 Foundation. M scharacterization.
5 A RF neurotomny is one particul ar
6 exanple with one particul ar anatoni cal
7 | ocation, actually there's several, for one
8 parti cul ar purpose.
9 The term "tunor ablation” covers a
10 mul titude of clinical applications a
11 mul titude of organs, a nultitude of types of
12 tissue.
13 You're saying is one device suitable for
14 one application the sanme as one device for 50
15 applications? That's a non-answerabl e
16 guesti on.
17 BY MR KELLY:
18 Q You' ve nmade a concl usi on about
19 what ablation sizes are and are not
20 appropriate for RF neurotony in paragraph
21 232, correct?
22 A Correct.
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1 Q And in the NI MBUS book it says rage 168
2 the ablation volunme is 601 mllineters cubed,
3 right?
4 A Correct.
5 Q How nmuch | arger does that
6 volunme have to be before it's not appropriate
7 for RF neurotony?
8 A | don't have an answer to that
9 guesti on.
10 Q Then how can you determ ne
11  what ablation sizes are and are not
12 appropriate for RF neurotony?
13 MR. PHI LLIPS: bjection. Form
14 A Vel |, ny understandi ng of RF
15 neurotony is that you're trying to target a
16 particular small anatomi cal |ocation with
17 mul tiple structures around it and a nerve
18 passi ng through.
19 So you're trying to find a very snal
20 pace of a very small nerve to provide the
21 neurotony to ablate that piece of nerve.
22 That's a conpletely different clinica
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1 and anatom cal situation than trying to get rage 154

2 abl ate a tunor which has usually a uniform

3 ti ssue structure.

4 Some what m ght be appropriate for RF

5 neurotony with a very world defined | ocation

6 and clinical outconme is conpletely different

7 froma tunor.

8 BY MR KELLY:

9 Q My question was: How can you
10 determ ne what abl ation sizes are and are not
11 appropriate for RF neurotony?

12 MR, PHI LLIPS: Sane objections.

13 A | have | ooked at -- fromny

14 experience of |ooking at RF neurotony and

15 under st andi ng where the anatom cal | ocation
16 target is, it's clear to ne that the ablation
17 sizes provided by the Acessa device

18 particularly the |l ast ones would not be

19 appropriate for RF neurotony.

20 So | can tell you that 6 centineters by
21 5 centineters is actually not appropriate for
22 RF neurotony, but I'mnot answering the
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1 guestion as to what is the naxi num size for Page 165
2 RF neurotomy, that's a clinical question. |
3 think it's nore than 6-by-5.
4 BY MR KELLY:
5 Q Is it your testinony that an
6 abl ation size of 1.9 centineters by 1.7
7 centinmeters is not appropriate for RF
8 neur ot ony?
9 A The physical enbodi nent of Lee
10 can be deployed up to five centineters and
11 what I'msaying is did a deploynent at the
12 times at mnimumof half a centineter, 5
13 mllimeters used in ablation size of 1.9 by
14 1.7 centineters and a depl oynent of 5
15 centineters used an ablation size of 6
16 centineters by 5 centinmeters, in ny view
17 those are | arger than woul d be appropriate
18 for RF neurotony.
19 Q So the maj or dianeter
20 di mension of Lee's ablation volune is 8
21 mllinmeters nore than what is in the N MBUS
22 book, right?
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1 MR. PHI LLIPS: bjection. Form Page 160
2 A VWhere are you | ooki ng?
3 BY MR KELLY:
4 Q In the Acessa guide, it says,
5 [As Read] "The mmjor dianeter of Lee's
6 abl ati on vol ume when the filanments are
7 depl oyed 0.5 centineters is 1.9 centineters”
8 right?
9 A In cold beef liver in a
10 | aboratory at 95 cel si us.
11 Q In the Stratus book it says
12 the maj or dinmension of the NIMBUS lesion is
13 11 mllineters?
14 A | don't know under what
15 ci rcunstances that's taken. So, again, |
16 think 1"ve tried to say this a few tines,
17 it's conparing apples and oranges.
18 Until | know how those were generat ed,
19 don't know how to conpare it with what's in
20 t he Acessa devi ce.
21 VWhat | knowis that if these were the
22 abl ation volunes that are representative if
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1 you tried to use it on neurotony, then rage 187
2 these -- nost of these volunes, all these
3 volunmes would be too big.
4 Q So sitting here today you
5 cannot articulate for nme at what point an
6 abl ati on vol une becones i nappropriate for RF
7 neurotony with respect to its size?
8 MR. PHI LLIPS: bjection. Form
9 Asked.
10 A | can give you the sane answer
11 | said before. It depends on the clinical
12 situation and which particular vertebrae
13 you're at. The anatomical situation, there's
14 no sinple answer to that question.
15 There's no bright line difference to say
16 anything below this is fine and anyt hing
17 bigger than this is not fine. 1It's not a
18 guestion that has an answer.
19 BY MR KELLY:
20 Q But you' ve opined on that very
21 thing in your declaration, right?
22 A No. |'ve said these are too
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1 large. | didn't opine on what is the maxi num Page 168
2 vol une for neurotony ablation. | didn't
3 provi de any opi ni on about that.
4 And that seened to be what you're asking
5 me about. | don't have an opinion.
6 Q You' re sayi ng you can opine on
7 what is not appropriate for RF neurotony but
8 you can't opine on what is appropriate for RF
9 neur ot ony?

10 A | have opi ned on what's not

11 appropriate for RF neurotomnmy. | have not

12 opi ned on what is appropriate.

13 MR, KELLY: Ckay. Al right. It's
14 12: 52. Shall we break for |unch?

15 THE W TNESS: Let's do that.

16 (A break was taken at 12:52 p.m)

17 (Proceedings resuned at 1:45 p.m)

18 MR KELLY: Welconme back, M.

19 Cr oshy.

20 THE W TNESS: Thank you.

21 BY MR KELLY:

22 Q Before we nove on to our next
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1 topic | just want to ask you one nore rage 169
2 questi on about paragraph 232 your
3 decl arati on.
4 A Yes.
5 Q I n paragraph 232 the | ast
6 sentence as we di scussed reads, [As read]
7 "These the orders of magnitude | arger than
8 would be appropriate for RF neurotony." And
9 you enphasi zed orders of magnitude in this
10 sentence, correct?
11 A Yes, it's initalics.
12 Q When you wote "orders of
13 magni tude, " what did you nean nmat hematical ly?
14 A Vell, mathematically in order
15 of mai ntenance you did sonething E which is a
16 nunber larger. So three and a bit tines
17 larger. |It's a general kind of definition.
18 Q So if one ablation volune is
19 three tines |arger than another, you would
20 regard that as an order of magnitude
21 di fference?
22 A Yes, thereabouts.
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1 Q And an order of magnitude is Page 190
2 not a difference of a factor of 10, in your
3 opi ni on?
4 A No, of course not.
5 Q Let's turn to paragraph 127 of
6 your declaration. | would |ike you to | ook
7 at the |l ast sentence in paragraph 127 and
8 here in paragraph 127 of your declaration you
9 state, [As read] "In ny opinion a PCSITA
10 would not have found Lee in a search for
11 prior art on RF neurotony and woul d not have
12 | ooked to the field of Lee"; is that right?
13 A Yes. Second to | ast sentence.
14 Q In your opinion Lee's fieldis
15 far off ablation of tunors?
16 A Vell, let's ook at what he
17 says on the patent rather than just trying to
18 remenber .
19 Al right. It doesn't have a separate
20 field section but it's pretty clear that it's
21 about RF ablation and tunors. [It's paragraph
22 0 -- 008 the sunmary of the invention talks
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1 about tunors. Page 192
2 Q So it's your opinion that a
3 PCSI TA wor ki ng on an RF neurotony device
4 would sinply not consider references directed
5 to tunor abl ation devices?
6 A No. | don't think a POSITA
7 would, no. That's a double negative. I'm
8 agreeing with your statenment. The POSI TA
9 would not have found Lee.
10 MR. KELLY: Ckay. M. Croshy, |'ve
11 handed you a copy of a new exhibit that's
12 been marked Exhibit No. 1050.
13 (Exhi bit 1050 was nmarked for identification.)
14 BY RM KELLY:
15 Q And this exhibit is US patent
16 Nurmber 10661078, correct?
17 A Yes.
18 Q And you're a named i nventor on
19 this patent, correct?
20 A Yes.
21 Q And | think you referenced
22 this one earlier today, correct?
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1 A Yes, | think this is a Page 192
2 continuation of an earlier one, if |I renenber
3 directly.
4 Q If you | ook at the second page
5 of 078 patent | think you'll see the earliest
6 claimpriority date for this patent is March
7 11, 2010; is that right?
8 A Yes.
9 Q And do you recall earlier
10 today testifying that this patent was
11 directed to RF neurotony?
12 A The path of this patent is
13 directed to RF neurotomny. Yes.
14 Q Let's turn to figure 6 of your
15 078 patent.
16 A You' re taking nme back a while.
17 Q Hopefully it's fun nenories.
18 And here in figure 6 this illustrates an
19 i npl ant abl e devi ce 70.
20 Do you see that? That?
21 A Yes.
22 Q And the inplantable device 70
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1 illustrated in figure 6 includes an RF rage 198
2 ablation circuitry nodule 78, correct?
3 A Yes.
4 Q Let's turn to colum 16, |ine
5 38 of this patent. And at columm 16, |ine 38
6 the 078 patent describes figure 6's
7 i npl ant abl e device --
8 A Can | read it?
9 Q Sur e.
10 A (Wtness reads docunent.)
11 Ckay.
12 Q And at colum 16 begi nni ng at
13 line 38 the patent indicates that, [As read]
14 "The inplantabl e device is intended for
15 chronic inplantation to performserial RF
16 abl ations in scenarios where it is necessary
17 to repeat RF ablation of tissue in a
18 particul ar region of the body after certain
19 periods of tine."
20 Do you see that?
21 A Yes.
22 Q Let's nove a little ahead to
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1 colum 17 around line 10. You're welcome to Page 194
2 read that as well.
3 A (The witness conplies.) |'ve
4 read that.
5 Q And around colum 17 line 10
6 the patent indicates that the inplantable
7 device 70, [As read] "Further conprises RF
8 ablation circuitry nodule 78 coupled to
9 controller and designed to periodically

10 abl ate tissue or never fibers using RF

11 energy." Correct?

12 A Yes.

13 Q So this is describing the

14 i npl ant abl e device 70 and its ability to be
15 used for RF neurotony, right?

16 A Yes, it's periodically ablate
17 ti ssue or nerve fibers using RF -- yes.

18 Q Let | ook back at columm 16.
19 Let me know when you see a headi ng that

20 reads, "Stimulator with RF ablation

21 capability" around |line 3?

22 A Ckay.
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1 Q And this portion of the patent Page 195
2 is again tal king about the inplantable device
3 70 that's shown in figure 6, right?
4 A Let ne just read this, yes.
5 Q If you | ook at colum 16 line
6 6 of the 078 patent.
7 A Yes.
8 Q This reads, [As read]
9 "Al though a primary application of the
10 i nventive technology is pain reduction in
11 connection with inproving stability of the
12 spine, the inventive technol ogy may be
13 advant ageously applied in other areas." And
14 then it gives sone exanples, right?
15 A Yes, | see that.
16 Q In one of those other areas is
17 RF abl ation of tunors; is that right?
18 A Yes.
19 Q And in colum 16, |ine 26, do
20 you find that |ine?
21 A | do.
22 Q It Iists passages 078 patent
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1 says, [As read] "The field of RF ablation is Page 196
2 wel | devel oped in paraneters suitable for
3 abl ating nerve fibers and other tissues such
4 as RF energy and intended issues is well
5 known to those of ordinary skill in the art,”
6 correct?
7 A Yes, that's referring to the
8 radi of requency energy paraneters.
9 Q Ckay. And in the sentence
10 i medi ately after that passage, the 078
11 patent sites to an article titled: "Tunor
12 abl ation with radi ofrequency energy."
13 Correct?
14 A Yes.
15 Q So when you co-invented a
16 device for RF neurotony, you didn't ignore
17 tunor ablation, right?
18 A Your question's incorrect. |
19 didn't invent a device just for RF neurotony.
20 | invented a device with nmultiple
21 applications of which RF neurotony is one
22 which is what it clearly says on the face of
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1 t he patent. rage 197
2 Q So in your patent you're
3 di scussi ng RF neurotony and RF abl ation
4 tunors in relation to the sane device?
5 A That's sonme exanpl es of what
6 it's used for. If you read the whol e patent
7 that is only part of it. It provides
8 mul ti pl e therapeutic paraneters.
9 Q And you testified in your
10 decl aration that, [As read] "Lee has little
11 to no relevance to the Stratus patents
12 because it's directed to tunor ablation,”
13 right?
14 MR. PHI LLIPS: bjection. Form
15 M scharacteri zes.
16 A | said in ny declaration, [As
17 read] "In my opinion a POSITA woul d not have
18 found Lee in search for prior art on RF
19 neurotony. | would not have | ooked to the
20 field of Lee." | stand by that. This patent
21 is not just about RF neurotony, it's got
22 mul ti pl e things.
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Page 198
1 BY MR KELLY:
2 Q So your testinony is that a
3 POSI TA at the tine of the invention of the
4 Stratus patents woul d have done the opposite
5 of what is disclosed in this patent, right?
6 MR. PHI LLIPS: bjection. Form
7 A "' mnot clear what you nean by
8 opposite. \Wat are you suggesting?
9 BY MR KELLY:
10 Q Vel |, you have testified that
11 a POSITA interested in RF neurotony doesn't
12 | ook at RF tunor ablation references, right?
13 A What | said is in ny opinion a
14 POSI TA woul d not have found Lee in a search
15 for prior art or RF neurotony. This is
16 not -- the 078 patent is not a patent just
17 for RF neurotony it's about multiple things.
18 So the search for prior art would
19 include multiple things, not just RF
20 neur ot ony.
21 Q Let's look at colum 20 C aim
22 1 of your 078 patent.
www.DigitalEvidenceGroup.com Digital Evidence Group 202-706-6020

Petitioner's Exhibit 1045
Avanos v. Stratus


http://www.DigitalEvidenceGroup.com
http://www.DigitalEvidenceGroup.com

08/05/2025 Avanos Medical, Inc. vs Stratus Medical, LLC Peter Croshy

1 A Claim1? Page 199
2 Q That's colum 20 and then | ook
3 at daiml and read Claim1 and |let nme know
4  when you' re done.
5 A Yes, |'ve read that.
6 Q And Claim1l is directed to a
7 met hod to all eviate back pain, correct?
8 A Yes.
9 Q So when you're investigating a
10 nmet hod for alleviating back pain you were
11 interested in RF neurotomy and tunor
12 abl ati on?
13 MR. PHI LLIPS: (bjection.
14 Foundat i on.
15 A Caim1l has nothing to do with
16 RF neur ot ony.
17 BY MR KELLY:
18 Q So you told nme earlier today
19 that the 078 patent was directed to RF
20 neurotony. And you're telling ne now that
21 Caim1l has nothing to do with RF neurotony?
22 A That's not what | said. |
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1 said this patent includes sonething with RF Page 200
2 neurotony. |It's not directed at or just to
3 RF neur ot ony.
4 Claim1l has got nothing to do with RF
5 neurotony. This is also a continuation. The
6 previ ous patent also issued had a different
7 set of clains.
8 Q When you were co-inventing the
9 devi ces described in the 078 patent, you
10 | ooked to the field of Lee, right?
11 A No.
12 MR. PHI LLIPS: bjection. Form
13 Foundat i on.
14 A | beg your pardon. No.
15 BY MR KELLY:
16 Q W di scussed earlier the field
17 of Lee is tunor ablation, right?
18 A Yes.
19 Q And there are repeated
20 references to tunor ablation in the 078
21 pat ent ?
22 A | think the patent stands on
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1 its own. There are nmultiple references in Page 201

2 here. | can go through themall if you'd

3 like. There are nultiple publications here,

4 references, |I've got two pages of it.

5 | needed a search for nultiple

6 references in nmultiple fields including

7 neur onmuscul ar electrical stimulation of

8 nerves, radiofrequency neurotony, tunor

9 abl ati on, notor control of nerves to contro
10 the back. This is a pretty broad patent of
11 which RF neurotony is one part.

12 Q Let's turn to paragraph 47 of
13  your declaration. 1'd like you to read

14 par agr aphs 47 through 49 to refresh your

15 recollection. Just read themto yourself.

16 A (The witness conplies.) |[|'ve
17 read it.

18 Q In these paragraphs you're

19 testifying that there's no overlap between RF
20 neurotony and RF abl ation of tunors, right?
21 A Where do you see the word

22 overlap in these paragraphs? | couldn't find
www.DigitalEvidenceGroup.com Digital Evidence Group 202-706-6020

Petitioner's Exhibit 1045
Avanos v. Stratus


http://www.DigitalEvidenceGroup.com
http://www.DigitalEvidenceGroup.com

08/05/2025 Avanos Medical, Inc. vs Stratus Medical, LLC Peter Croshy

1 that Page 202

2 Q It appears in paragraph 48.

3 A 48?7 What | said is, [As read]

4 "Speci al i st doctors have practically no

5 overlap wth each other and have no overl ap

6 wth pain nmedicine specialists.”

7 So the doctors who treat tunors don't

8 have overlap with those who treat back pain.

9 That's what |'mtal king about. | think the
10 words are pretty clear.

11 Q But there is overlap between
12 engi neeri ng of RF neurotony devices and

13 engi neeri ng of tunor ablation devices, right?
14 A There may be, depends on the
15 engi neer.

16 Q You say maybe but that's

17 exactly what's in the 078 patent, right?

18 MR. PHI LLIPS: bjection. Form

19 A The 078 patent is directed to
20 mul ti ple therapeutic nodalities including

21 radi of requency ablation. | ama bionedica

22 engi neer and |I've worked in multiple fields.
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Page 203
1 BY MR KELLY:
2 Q So in the engineering
3 community it's conmon for engineers to work
4 on tunor abl ation devices and RF neurotony
5 devi ces?
6 MR. PHILLIPS: bjection.
7 Foundation. Form
8 A | don't know what you nean by
9 conmon.
10 BY MR KELLY:
11 Q Vel |, you gave ne an exanpl e
12 that you' ve had a varied career, right, in
13 multiple fields?
14 A Are you suggesting |I'm comon?
15 Q Vell, I'msaying the testinony
16 in your declaration is that a POSI TA woul d
17 never | ook to Lee because Lee is directed to
18 tunor abl ation, right?
19 A Well, that's actually not what
20 | said. If you direct me to those words
21 agai n.
22 Q Look in paragraph 129
www.DigitalEvidenceGroup.com Digital Evidence Group 202-706-6020

Petitioner's Exhibit 1045
Avanos v. Stratus


http://www.DigitalEvidenceGroup.com
http://www.DigitalEvidenceGroup.com

08/05/2025 Avanos Medical, Inc. vs Stratus Medical, LLC Peter Croshy

1 A Yes, paragraph 127 in ny rage 204

2 opi nion a POSI TA woul d not have found Lee a

3 search for prior art on RF neurotony. That

4 doesn't mean the person doing the search

5 doesn't have other skills.

6 But if you' re doing a search on RF

7 neurotony it's unlikely you woul d have found

8 Lee | don't think you would have.

9 Q So you're saying a POSITA

10 wouldn't have | ooked at Lee's field, right,
11 at all?

12 A No, | don't think so.

13 Q And that's despite the fact

14 that your own patent tal ks about both RF

15 neur ot ony and tunor abl ation?

16 MR. PHI LLIPS: bjection. Form

17 A Well, nmy own patent is talking
18 about multiple things. M own patent is not
19 just about RF neurotomy. M own patent is

20 tal ki ng about several different therapeutic
21 nodalities so | would have been interested as
22 | was in prior art in nultiple therapeutic
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1 nodal ities. Page 205
2 My statenent here in paragraph 127 in ny
3 declaration is, [As read] "A PCSI TA woul d not
4 have found Lee in a search for prior art on
5 RF neur ot ony.
6 In my path now we're doing a search for
7 prior art in multiple therapeutic nodalities,
8 t hey' re not conparabl e.
9 BY MR KELLY:
10 Q So when you were devel oping a
11 device for RF neurotony you considered
12 whether that device could be used for
13 mul tiple nodalities, right?
14 A | wasn't devel opi ng a device
15 for RF neurotony. | was devel opi ng a device
16 with nmultiple nodalities of which RF
17  neurotony was one.
18 Q But you're saying that the
19 PCSI TA at the tine of the invention of the
20 Stratus patents woul dn't have even consi dered
21 ot her nodalities other than RF neurotony,
22 right?
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1 MR. PHI LLIPS: bjection. Form Page 200
2 A VWll, | think I"mpretty
3 clear. A POSITA would not have found Lee in
4 a search for prior art on RF neurotony. If I
5 were doing a search for prior art or other
6 things I mght have found Lee.
7 But if I1'"mdoing a search for prior art
8 on RF neurotony | don't think you would have
9 found Lee and you woul d not have | ooked to
10 the field of Lee.
11 We're tal k about my patent. M/ patent
12 is not a search for prior art and RF
13 neurotony, it's a search for prior art on
14 mul ti pl e therapeutic nodalities because the
15 device has got nultiple nodalities.
16 BY MR KELLY:
17 Q Let's | ook at paragraph 86 of
18 your declaration. And read paragraph 86 and
19 | et me know when you're done?
20 A Yes.
21 Q At the end of paragraph 86 you
22 conclude [As read] "The delivery of RF
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1 el ectronmagneti c energy and RF neurotony mnust rage 207

2 be precisely controlled which is

3 fundanentally different fromRF ablation to

4 destroy tunors." Correct?

5 A Yes.

6 Q In your 078 patent you

7 descri bed a device that actually does both of

8 t hese things, right?

9 MR. PHI LLIPS: bjection. Form

10 A Vell, I'lIl draw your attention
11 toit. M patent the bit you read out before
12 colum 16, line 10. A sensory nerve is

13 abl ated to prevent sensory signals from

14 reachi ng the brain.

15 Such as Rhizotony at the nedial branch
16 of the dorsal ranmus and I'mtrying to find

17 sonmewhere el se because we read that before

18 where we tal ked about affecting afferent

19 nerve fibers only but | don't have this whole
20 patent nenorized so | can't renmenber where it
21 is. But it is fundanentally different.

22  BY MR KELLY:
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1 Q But | think the conclusion rage 208

2 you' re reaching in your declaration is that

3 RF neurotony and tunor ablation are so

4 fundanentally different that a POSI TA | ooki ng

5 at RF neurotony just ignores tunor ablation

6 prior art, right?

7 A That's not what | said. 1'll

8 go back and read what | said again. That is

9 a person -- let ne find it. [As read] "A

10 PCSI TA woul d not have found in a search for
11 prior art on RF neurotony would not have

12 found Lee."

13 Q And you al so state in

14 par agraph 127 that POSI TA woul d not have

15 | ooked to the field of Lee?

16 A Yes. | don't think a POSITA
17 woul d have | ooked to the field of Lee if

18 you' re doing a search for RF neurotony.

19 Q So that's ignoring the field
20 of Lee, right?

21 A Not | ooking for and ignoring
22 are different constructs. Not | ooking for
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1 doesn't nmean | -- ignoring inplies that I Page 209
2 found sonmething and | ignore it. [|'m saying
3 you wouldn't look for it. It's a different
4 nmeani ng.

5 Q So your POSI TA woul d not even
6 | ook to tunor abl ation technol ogy?

7 A For -- | don't understand that
8 guesti on.

9 Q A POSITA at the tine of the

10 invention of the Stratus patents, if it was
11 working on a RF neurotony device, would not
12 have even investigated tunor abl ation

13 efforts?

14 A | don't think so. No. That's
15 nmy opi ni on

16 Q And that is in spite of the

17 fact that you' ve described in your patent one
18 devi ce that does both RF neurotony and tunor
19 abl ati on?

20 MR. PHI LLIPS: bjection. Form

21 A My device has nultiple

22 t herapeutic nodalities. | would have done --
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1 did a search for prior art on each of those rage 210
2 t herapeutic nodalities whereas what |'m
3 tal king about is if you're doing a search for
4 prior art on RF neurotony you would not have
5 | ooked for the field of Lee and woul d not
6 have found Lee.
7 "' mdoing a search for nmultiple
8 nodalities; it's not confortable.
9 BY MR KELLY:
10 Q Wiy woul d a PCSI TA have
11 limted their search to prior art directed to
12 RF neurotony only?
13 A Vell, if that's the objective
14 of doing the invention to inprove RF
15 neurotony that's why | woul d have done a
16 search for RF neurotony.
17 I woul dn't have done a search including
18 ort hopedi cs either.
19 Q s it your opinion that the
20 Stratus patents have no other nodalities than
21 RF neur ot ony?
22 A Which Stratus patent are you
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1 referring to? rage 2t
2 Q The ones addressed in your
3 decl arati on?
4 A Well, there are three and they
5 have slightly different clains so |'m not
6 sure which one you're referring to.
7 Q Let's |l ook at the 688 patent.
8 | think | already handed you that.
9 A | have it.
10 Q And let's ook to Claim1l of
11 t he 688 patent.
12 A Before we go to Claiml let's
13 | ook at the abstract which says, [As read]
14 "Met hods and systens for spinal
15 r adi of requency neurotony."
16 Q Okay. Could you go to colum
17 31 and review Claim1l of the 688 patent and
18 | et me know when you're done.
19 A |"ve read Caim1l.
20 Q Claiml in the 688 patent is
21 not limted to RF neurotony, is it?
22 A | don't see that it's limted
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1 to RF neurotony, that's correct. rage 212
2 Q There's not a single el enent
3 of daiml that requires it to be configured
4 to RF neurotony, right?
5 A The words RF neurotony do not
6 appear in Caim1l; that is correct.
7 Q Is there any aspect of Cdaiml
8 that tethers it to RF neurotomny?
9 MR. PHI LLIPS: bjection. Form
10 A "' mnot sure what you nean by
11 "tethers to". |Is that a legal ternf
12 BY MR KELLY:
13 Q "mjust trying to confirm
14 that daiml is not in any way limted to RF
15 neur ot ony?
16 MR. PHILLIPS: bjection. Asked.
17 A Claim1l does not have
18 [imtations of RF neurotony. | agree with
19 t hat .
20 BY MR KELLY:
21 Q Okay. Let's look at C ai m53.
22 A |'ve read Cl ai m 53.
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1 Q And Claimb53 is not limted to rage 213

2 RF neurotony, is it?

3 A | don't see any claim

4 l[imtations in 53 for RF neurotony.

5 Q Let's look at C ai m 56.

6 A |"ve read Cl ai m 56.

7 Q And Claim56 is not limted to

8 RF neurotony, right?

9 A | do not see any limtations
10 on RF neurotony in C aimb56.

11 Q So the 688 patent clains could
12 cover tunor ablation device, right?

13 A Per haps. As the abstract says
14 this is about nethods and systenms it's not a
15 r adi of requency neur ot ony.

16 Q I's it your understandi ng that
17 the abstract |limts the scope of the patent?
18 A No.

19 Q So if the clains could cover
20 tunor abl ation devices why are you suggesting
21 that a POSI TA woul d not have | ooked to tunor
22 abl ati on?
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1 MR. PHI LLIPS: bjection. Form rage 214
2 A | think that's kind of
3 inverted logic. A POSITAwiting this patent
4 would have | ooked for prior art for nethods
5 and system of spinal radi of requency neurotony
6 and then thought about how el se coul d use
7 this invention and maybe think about witing
8 some clains which woul d expand the origina
9 i nvention which was targeted at radio
10 frequency neur ot ony.
11  BY MR KELLY:
12 Q Let's turn to paragraph 278 of
13 your declaration. |In paragraph 278 you
14 eval uate sone properties of a Nitinol
15 filament, right?
16 A That's correct.
17 Q And in your exanple you assune
18 the Nitinol filanment has a dianeter of 0.2
19 millinmeters, right?
20 A Yes.
21 Q Nitinol is NNI-T-I-NNOL. And
22 you also assune that the Nitinol filanment has
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1 a deployed length of 10 mllineters, correct? Page 215
2 A Correct.
3 Q And you cal cul ate the maxi mum
4 bending force on this Nitinol filament,
5 right?
6 A Yes.
7 Q Did you rely on any textbooks
8 when you were making these cal cul ati ons?
9 A Oh, gosh. The state of
10 engi neeri ng, nechani cal engineering
11 t ext books. | can't renenber which ones |
12 | ooked at.
13 Q You didn't identify any of
14 those textbooks in your declaration, right?
15 A No.
16 Q From t hose textbooks is that
17 where the fornulas that are provided in
18 par agr aphs 277 and 278 cane fron?
19 A Wl |, these are kind of
20 engi neeri ng 101 nmechani cal engi neering
21 formulas that'd be in nmultiple textbooks.
22 Q " mjust asking what you
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1 relied on? Page 210
2 A | relied on my own know edge
3 which | refreshed with doing a search for
4 onl i ne textbooks on how to do these
5 cal cul ati ons.
6 Q What did you rely on to
7 identify the material properties of Nitinol?
8 A There are many, many
9 publications on the material properties of
10 Nitinol. If I renmenber correctly, | | ooked
11 up multiple references on Nitinol mechanical
12 properties. | don't recall which ones.
13 Q You didn't identify any of
14 those in your declaration, correct?
15 A No.
16 Q I n paragraph 278 you concl ude
17 that a 0.2 mllineter diameter N tinol
18 filament would not work for a RF neurotony
19 device, right?
20 A What | said is a force of 16
21 granms or about half an ounce sinply woul d not
22 work. It's not enough force to penetrate
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1 ti ssue and a physician could not regul ate the rage 2Lt
2 applied force with that accuracy.
3 Q So are you saying that a RF
4 neurotony device with .2 mllinmeter dianeter
5 Nitinol filanments would not be useable by a
6 physi ci an?
7 A Well, | was responding to Dr.
8 Tucker's decl arati on and doi ng sone
9 cal cul ati ons which he did not about the
10 forces associated with his exanple.
11 Q I " m aski ng about your
12 concl usion fromthose cal cul ati ons?
13 A My conclusion is that Dr.
14  Tucker's exanple woul d not work.
15 Q So if a POSITA prepared an RF
16 neur ot ony device with deployable filanents
17 made of Nitinol that were .2 mllinmeters in
18 di aneter, your opinion is that that device
19 would not work?
20 A Vell, that's not quite what |
21 said. | was referring really to Dr. Tucker's
22 decl aration and what |'msaying is the
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1 exanple in his declaration | think would not rage 218
2 wor k.
3 I f you have another theoretical device
4 that you want to talk to nme about I'Il have a
5 | ook at that one.
6 Q Vel |, you' re saying that any
7 Nitinol filanment that is .2 mllineters in
8 di aneter and has the length of 10 millineters
9 is not strong enough to work in an RF
10 neur ot ony device, right?
11 A | said it's not enough force
12 to penetrate tissue and a physician could not
13 regulate the inplied force. In sone
14 circunstances it mght work. It certainly
15 would be risky to rely on that to work in al
16 ci rcunst ances.
17 Q Vel |, your declaration doesn't
18 say it mght work, right? It just says it
19 woul dn't wor k?
20 A Vell, yes, it's --
21 MR. PHILLIPS: Never m nd.
22 A It simply -- it would not work
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1 of the device that you certainly want to rage 219

2 commercialize. It mght not work in

3 particular patients. There may be one or two

4 patients in which it m ght work, but when |

5 say it sinply would not work, it's ais this

6 a device of someone who started nmultiple

7 medi cal device conpani es where Trunp woul d

8 want to rely on to start to sell? No.

9 Q Your opinions are being

10 offered fromthe perspective of a POSI TA,

11 right?

12 A Correct.

13 Q So your testinony is that a

14 PCSI TA woul d not inplenent Nitinol filanents
15 that were .2 mllineters in diameter and 10
16 mllimeters long in a RF neurotony device?

17 MR. PHILLIPS: bjection. Form

18 A | well, that's not quite what
19 | said. I was responding to the exanple in
20 Dr. Tucker's declaration. |'mnot making a
21 general statenent about any particul ar

22 neur ot ony device. There m ght be a different
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1 type of design in which these dinensions rage 220

2 m ght wor k.

3 Again, if you tell me the device that

4 you have in mnd, | can do an anal ysis but

5 |"mresponding to Dr. Tucker's exanpl e.

6 BY MR KELLY:

7 Q But your conclusion is based

8 on the cal culation in paragraph 278, right?

9 A For Dr. Tucker's exanple, yes.
10 Q What aspects of Dr. Tucker's
11 exanpl e are included in your analysis of
12 par agraph 2787
13 A | think they refer to Dr.

14  Tucker's exanple. If the filanments are .2

15 mllimeters in dianmeter as suggested by Dr.

16 Tucker, Exhibit 1031 at paragraph 228, so I'm

17 referring specifically to his exanple.

18 Q And it sounds like the only

19 paraneter that you' ve drawn from his exanple

20 is the dianeter of the filanents; is that

21 right?

22 MR. PHI LLIPS: Objection. Form
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1 A | think he al so suggested the rage 22t
2 mat eri al .
3 BY MR KELLY:
4 Q Ckay. Anything el se?
5 A ' ve nade sonme assunptions
6 fromhis exanpl e because -- so |I'mcl ear
7 about the filament |length and I say assum ng
8 a filament length. So I nade an assunption
9 about | ength.
10 Q So based on the materia
11 Nitinol, the dianeter of the filanment, the
12 length of the filament, and the ultimate
13 yield strength of Nitinol you concl uded that
14 Dr. Tucker's exanple would not work?
15 A That's ny concl usi on.
16 Q Okay. Since you reached that
17 concl usi on based only on those four
18 paraneters, it would nake sense to ne that
19 any other device that satisfied those four
20 paraneters woul d al so be inoperabl e?
21 MR. PHILLIPS: bjection. Form
22 BY MR KELLY:
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1 Q Right? Right? rage 222
2 A You're asking nme if it's
3 correct that it nmakes sense to you?
4 Q | " m aski ng what your opinion
5 s
6 A | can't answer that question
7 until knowi ng the exact configuration of that
8 device. The configuration is inportant.
9 Q But the configuration was not
10 accounted for in paragraph 278, right?
11 A Yes, it is because it refers
12 to Dr. Tucker's device and that has a
13 specific configuration as the circled Racz
14 nodi fied device. If you want to show nme a
15 different type of configuration, we can do a
16 different type of analysis.
17 Q But in this calculation, the
18 only paraneters fromDr. Tucker's device that
19 you relied on were the dianeter filanents,
20 the material of the filanments, the I ength of
21 the filament and the ultimate yield strength
22 of the material, right?
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1 A And the configuration of Dr. rage 223
2 Tucker's device which equals the Racz's
3 nodi fi ed devi ce.
4 Q Where is that accounted for in
5 par agraph 278?
6 A | refer to Dr. Tucker's
7 declaration. It's pretty clear to nme -- if |
8 hadn't witten it so that it's clear, |
9 apol ogi ze, but this is tal king about Dr.
10 Tucker's so-called Racz's nodified device and
11 l"mtrying to figure out because his
12 expl anation is so unclear, what he actually
13 nmeans about it.
14 Q Ckay.
15 A So it depends on the
16 configuration as well.
17 Q | would like you to turn to
18 the 782 patent, Exhibit 1001. If you would
19 turn to colum 21, line 49. So here the 782
20 Pat ent indicates that the depl oyabl e
21 filaments may be constructed froma nmateri al
22 operabl e to conduct RF energy, for exanple, a
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1 nmetal such as stainless steel, such as 303 rage 224
2 stainless steel, Ntinol or shape nenory
3 alloy. Do you see that?
4 A | see that.
5 Q So the 702 Patent says Nitinol
6 works for its filanents?
7 A Well, the 782 Patent says that
8 the material may be used in this
9 configuration with this design may include
10 Ni tinol .
11 Q Ckay.
12 A Do you have information on the
13 dimensions in this patent of the filanent?
14 Q Yes. Can you turn to colum
15 22, line 37?
16 A Ckay.
17 Q The 782 Patent in colum 227
18 indicates that the filanents each have a
19 di aneter between .025 -- excuse nme. |'mjust
20 going to read the nmetric range so that it's
21 not conf usi ng.
22 In colum 22, the 782 Patent indicates
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1 that the filanments each have a di aneter Page 225
2 bet ween about .06 m|lineters and about 1
3 mllineter.
4 Do you see that?
5 A Yes.
6 Q So the 782 Patent says that
7 the filanments can be nade of Nitinol and they
8 can be substantially smaller than what is
9 proposed in Dr. Tucker's declaration, right?
10 A No.
11 MR. PHI LLIPS: bjection. Form
12 A Sorry. No, because this just
13 tal ks about diameter which is also a
14 par aneter.
15 BY MR KELLY:
16 Q In the Stratus patents a .06
17 mllimeter filanment is workable, right?
18 A At what | ength.
19 Q This is what the patent says?
20 A That's nmy point. The
21 workability, to use your term depends on the
22 di aneter and the length. |f you have a
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1 filament of a small dianeter that doesn't Page 220
2 extend far it mght work. |If you want to
3 have a snmall dianmeter that extends a | arge
4 di stance it probably won't work. They're not
5 i ndependent .
6 Q What we can assune, at sone
7 length the filanment can be .06 mllineters in
8 di aneter, right?
9 A Vel |, the patent uses that as
10 an exanpl e as between .06 and about 1
11 mllineter. 1 don't see here where the
12 length is associated with that. And the
13 bending in ny declaration, length is a
14 cruci al paraneter.
15 Q But we know fromthe Stratus
16 patent that at sonme length of filament a .06
17 mllimeter filanment works in an RF neurotony
18 device, right?
19 A We know that the Stratus
20 Patent described filanents that as small as
21 .06 millinmeter. It doesn't say that they
22 work. | don't see any information here that
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1 says clinical results or experinental results rage 221
2 on that and at what |ength.
3 So what we can say is that the Stratus
4 pat ent describes sone filaments as small as
5 .06 mllimeters at sonme |length we don't know
6 what it is and that it mght work.
7 Q So you' re suggesting that the
8 Stratus patents disclose enbodi nents of the
9 i nvention that do not work?
10 MR. PHI LLIPS: Object to form
11 M scharacteri zes.
12 A | don't think that's what |
13 said. | said there's not enough information
14 here. You need to know the Iength as well.
15 Thi nk of an exanple take a drinking straw.
16 If | have a drinking straw which is an inch
17 long, it would probably support this can.
18 If I have a drinking straw that's 3 feet
19 long, it won't. But the dianmeter and the
20 length indirect with each other to yield
21 i nformati on about the strength. You can't
22 | ook at one without the other.
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20

21

22

BY MR KELLY:

Q Okay. Let's | ook back at
par agraph 278 of your declarati on.

A 78.

Q 278. And when you were
perform ng your cal cul ati ons, you assuned a
filament length of 10 mllimeters, correct?

A Yes.

Q Why did you assune a fil ament
length of 10 mllinmeters?

A Dr. Tucker circled Racz
nodi fi ed devi ce doesn't give any di nensions.
| tried to guess fromthe information he
provi ded what a |l ength m ght be and | use
that assunption. |[|f you want to take a
di fferent assunption, |leave that with a
di fferent answer.

Q Why did you chose 10
millinmeters?

A It was what's known in
engi neering as a WA-G

Q l"ma |l awer, so you'll have

Page 228
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Page 229

1 to --

2 A W d ass guess.

3 Q Let's | ook at paragraph 93 of

4  your declaration. And you indicate that

5 renovabl e RF probe is "highly advant ageous

6 for neurotony procedures” in paragraph 93,

7 right?

8 A Yes.

9 Q And you expl ain in paragraphs
10 -- strike that. You explain in paragraph 94
11 one of the reasons a renovable RF probe is
12 advant ageous i s because it reduces the
13 overal |l cost, correct?

14 A Yes.

15 Q You explain further in

16 paragraph 95 that the renovabl e RF probe

17 all ows the needles noving to be used to

18 i nfuse fluids when the probe is renoved,

19 right?

20 A Yes.

21 Q Is it your opinion that a

22 person of ordinary skill in the art woul d
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1 have appreci ated these vantages at the tine rage 250
2 of the invention?
3 A Certainly a person of skill in
4 the art would have appreci ated the advant age
5 of being able to instill fluid such as
6 anesthetic. The cost difference is depends a
7 little bit on what manufacturing techniques
8 m ght be used, but a person of skill in the
9 art at the time of the invention would have
10 consi dered that.
11 Q Let's refer back to Racz
12 ref erence?
13 A | have Racz.
14 Q If you turn to figure 2 B of
15 Racz?
16 A Yes.
17 Q Racz discloses that it's
18 needl e has a renovabl e RF probe, correct?
19 A Yes.
20 Q | f a person of ordinary skill
21 appreci ated the advantages of a renovable RF
22 probe, then they woul d have had good reason
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1 not to elimnate Racz's renovabl e RF probe, rage 23t
2 correct?
3 A |"msorry. Have to try that
4 one nore tinmne.
5 Q Sure. |If a person of ordinary
6 skill appreciated the advantages of a renoval
7 RF probe, then they would have had good
8 reason not to elimnate Racz's renovabl e RF
9 probe in any nodification of that device,

10 right?

11 MR. PHI LLIPS: bjection. Form

12 A Well, | don't actually agree
13 with that statenment. It depends what you're
14 trying to nodify the device for. As |'ve

15 said a couple of tines, bionedic engineering
16 is the intersection of engineering and

17 clinical nedicine and anatonmy and physi ol ogy.
18 You can't answer that question wthout
19 knowi ng what the device is destined for. O
20 what its clinical use is, what part of

21 anatony it's going to.

22 BY MR KELLY:
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1 Q Let's turn to paragraph 172 of rage 22
2 your declaration. Just take a second to
3 refresh your recollection on what this is
4 di scussi ng?
5 A Okay. |'ve read 172.
6 Q In this portion of your
7 decl aration you' re suggesting that a POSI TA
8 desiring to increase the ablation vol unme of
9 Racz woul d have done so by addi ng depl oyabl e
10 el ectrodes fromFitz instead of Lee, correct?
11 MR. PHI LLIPS: bjection. Form
12 A | can read the paragraph.
13 What t hese three docunents m ght have
14 suggested to a POSI TA desiring to increase
15 t he abl ati on vol ume woul d have been to
16 reconfigure Racz's needle to have multiple
17 desi |l api tures (ph) as taught by Fitz and
18 repl ace Racz's single renovabl e probe with a
19 mul tipl e depl oyabl e RF el ectrode probe to
20 Fitz.
21 BY MR KELLY:
22 Q So in your nodification of
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1 Racz di scussed in paragraph 172 you have rage 258
2 elimnated Racz's renoval RF probe?
3 A Oh, | see where you're
4 confused. No, not at all. What |'ve said is
5 to replace Racz's single probe with multiple
6 probes. It hasn't elimnated anything. It's
7 added to.
8 Q Okay. So how many probes are
9 there in your proposed nodification of Racz?
10 A Three, (inaudible) Fitz.
11 Q How are those three probes
12 inserted into the devices?
13 A | don't provide information on
14 how they were inserted into the device but |
15 say the renovable with a -- it replaces
16 Racz's single renovable probe with nmultiple
17 depl oyabl e RF el ectrodes. So the single
18 probe of Racz could be replaced with an
19 equi val ent structure which has three probes,
20 not just one.
21 Q So are you suggesting three
22 separate renoval RF probes or one RF probe
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1 that has three electrodes. |I'mjust trying rage 234
2 t o under st and.
3 A "Il read it again. It says
4 it replace Racz's single renovabl e RF probe
5 with a multiple deployabl e RF el ectrode that
6 fits. And the purpose of this paragraph and
7 this section is to explain nmy opinion that a
8 person of skill in the art who is trying to
9 i ncrease the abl ation vol une woul d have found
10 an easier way than the very conplicated Dr.
11 Tucker's, Racz nodified device. You don't
12 have to have it as conplicated as that to
13 achi eve the stated objective, the notivation
14 to conbine these things.
15 Q Okay. So in paragraph 172 when
16 you say you're replacing Racz's single
17 renovabl e RF probe with nmultiple depl oyabl e
18 RF el ectrodes of Fitz, you're suggesting that
19 these nmultiple depl oyable RF el ectrodes that
20 you refer to are disclosed in Fitz, right?
21 A Well, Fitz discloses three RF
22 el ectrodes in one enbodi ment of his
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1 invention. | can show you if you want. rage 255
2 Q Yes. So if | understand your
3 testinony, you're saying that Fitz discloses
4 mul ti pl e renovabl e RF probes?

5 MR. PHI LLIPS: bjection. Form

6 Foundation. M scharacteri zes.

7 A | think you're referring to

8 Exhi bit 1011 which is the Fitz patent.

9 MR. KELLY: Yes, and | apol ogi ze
10 M. Crosby, |'ve handed you a copy of what's
11 been previously marked Exhibit 1011.

12 (Exhibit 1011 was marked for identification.)
13 BY MR KELLY:

14 Q And Exhibit 1011 is the Fitz
15 reference, correct?

16 A Correct.

17 Q So could you show nme where in
18 Fitz are the nmultiple depl oyabl e RF probes
19 that you are suggesting adding to Racz in

20 paragraph 172 of your decl aration?

21 A If you | ook at the

22 illustration figure 4 it shows three
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1 radi of requency probes. And paragraph 20 rage 20
2 describes figure 4. Figure 4 illustrates a
3 further alternative enbodi nent of the
4 invention particularly applicable to side
5 port introduction.
6 In this case, the introducer 402 is
7 curved and a plurality of electrodes are
8 enpl oyed through the tip or multiple side
9 ports.
10 Q And your understanding is that
11 t hose el ectrodes consist of renovable RF
12 pr obes?
13 MR. PHI LLIPS: bjection. Form
14 M scharacteri ze.
15 A So woul d you ask your question
16 again | forgot the question while reading the
17 pat ent .
18 BY MR KELLY:
19 Q Sure. Is it your
20 understandi ng that the plurality of
21 el ectrodes di scussed in paragraph 20 of Fitz
22 and illustrated in figure 4 are renovable RF
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1 pr obes? rage 257

2 MR, PHILLIPS: Sane objections.

3 A Fitz doesn't use the word

4 renovabl e but he does | think use the word I

5 have to find it again, deploy. So in the

6 abstract he tal ks about an introducer used to

7 depl oy a set of electrodes to an area to be

8 treated.

9 So | think a person of skill in the art
10 would understand that the introducer is

11 i ntroduced into the tissue and then the

12 el ectrodes are depl oyed through the

13 i ntroducer, that's what he says.

14 Q In your exanple that you

15 descri be in paragraph 172 of your

16 decl arati on, can those depl oyabl e el ectrodes
17 be renmoved fromthe device?

18 A | don't think it really

19 matters. They may be.

20 Q Earlier I think you testified
21 there were three renovabl e RF probes in your
22 proposed nodification of Racz; is that not
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Page 238
1 accurate?
2 A No. Can | read it again,
3 repl ace Racz's single renmoval RF probe with a
4 mul ti pl e depl oyabl e RF el ectrodes of Fitz.
5 Q When you start with Racz's
6 devi ce you have a device that has a single
7 renovabl e RF probe, right?
8 A Yes.
9 Q And that renovabl e RF probe
10 has several advantages, right?
11 A Yes.
12 MR. PHI LLIPS: bjection. Form
13 BY MR KELLY:
14 Q W' re renoving that renovabl e
15 RF probe from Racz --
16 MR. PHI LLIPS: bjection to form
17 BY MR KELLY:
18 Q -- and replacing it with
19 el ectrodes that are not renovabl e?
20 MR, PHILLIPS: Objection.
21 BY MR KELLY:
22 Q I s that what you're suggesting
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1 i n paragraph 172? rage 259
2 MR. PHI LLIPS: bjection. Form
3 A | did not say they're not
4 renovable. | used the words that Racz
5 uses -- excuse ne, Fitz uses which is
6 depl oyable. | say we would | ook at that at
7 the invention of Fitz and say he uses the
8 word depl oyable but | understand that | have
9 to put the introducer into the body first and
10 then put the el ectrodes in.
11 So | would try to be very careful in ny
12 | anguage to use only the | anguage of Fitz but
13 | " m not saying that you're renoving the
14 depl oyabl e el ectrode of Racz, that's a
15 m scharacterization of what | said.
16 BY MR KELLY:
17 Q Were is the depl oyabl e
18 el ectrode of Racz in this exanple that you
19 have in paragraph 1727
20 MR. PHI LLIPS: bjection. Form
21 A Were is the depl oyabl e
22 el ectrode of Racz?
www.DigitalEvidenceGroup.com Digital Evidence Group 202-706-6020

Petitioner's Exhibit 1045
Avanos v. Stratus


http://www.DigitalEvidenceGroup.com
http://www.DigitalEvidenceGroup.com

08/05/2025 Avanos Medical, Inc. vs Stratus Medical, LLC Peter Croshy

Page 240
1 BY MR KELLY:
2 Q Excuse me. \Were is -- you
3 just testified a nonent ago, |'m not saying
4 that you're renoving the depl oyabl e el ectrode
5 of Racz. And | think you may have m sspoke.
6 So Racz has a renpvabl e RF el ectrobe, right
7 or RF probe right?
8 A Racz describes it as a renoval
9 RF probe, yes.
10 Q And that renovable RF probe is
11 not present in the nodification of Racz that
12 you suggest in paragraph 1727
13 A That's not what | said. |
14 said a person of skill in the art would
15 understand fromreading Fitz that you have to
16 insert the radi ofrequency after inserting the
17 i ntroducer. But Racz doesn't use the word
18 "renovable," right -- excuse ne, Fitz. Let
19 me start that again.
20 A person of skill in the art would
21 understand that Fitz describe as cannul a
22 which is put into the body and introducer and
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1 then el ectrodes deployed in that cannula. So rage 24l
2 | was very careful to use the |anguage of
3 Fitz which is deployable, but that doesn't
4 mean they're not renovabl e.
5 You seemto be drawi ng an inference
6 because | use his | anguage, that | have taken
7 away the words of Racz which is a renpovabl e
8 RF probe. That's not what | said.
9 Q Wl l, you said here in
10 paragraph 172 that you replaced Racz's single
11 renovabl e RF probe with the nmultiple
12 depl oyabl e RF el ectrodes of Fitz, right?
13 A Correct.
14 Q In your proposed device,
15 Racz's single renovable RF probe is gone, and
16 inits place are multiple deployable RF
17 el ectrodes of Fitz, correct?
18 A Yes, but there's nultiple
19 depl oyabl e RF el ectrodes of Fitz nmay be
20 renovable too. In which case, a single
21 renovabl e el ectrode of Racz is replaced by
22 t hree depl oyabl e, al so known as renovabl e,
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1 el ectrodes of Fitz. Page 242

2 Q Do you indicate in your

3 decl aration that the nultiple deployable RF

4 probe el ectrodes of Fitz are renoval RF

5 pr obes?

6 A As | said, I -- let me read a

7 little bit nore because you're asking about

8 one paragraph, and rather than focusing on

9 one paragraph, let ne read the context of

10 this. | draw your attention to paragraph 174
11  where | say, [As read] "At the end of this,
12 thus replacing Racz's tenperature sensing

13 probe with Fitz's el ectrodes could be seen as
14 a reasonabl e functional trade off if the

15 POSI TA' s obj ective were solely a expansi on of
16 t he abl ati on vol une. "

17 Q Coul d you describe the

18 functional trade off that you're referring

19 to?

20 A The functional trade off goes
21 back to what | have been saying, and that is,
22 if you're designing a nedical device, it's
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1 the intersection of the engineering, the rage 243
2 clinical application and the anatony and
3 physi ol ogy.
4 So the clinician may have been prepared
5 to trade off sonething Iike, hey, | would
6 accept |arger ablation volune, but not have
7 tenperature sensing. That is a trade off
8 that a physician m ght have been prepared to
9 make, which is basically what | say | think.
10 Q So when you indicate in
11 paragraph 174 that replacing Racz's
12 tenperature sensing probe with Fitz's
13 el ectrodes coul d be seen as a reasonabl e
14  functional trade off, what are the functions
15 that are being traded off?
16 MR, PHI LLIPS: Objection.
17  Answer ed.
18 A Racz's single RF probe
19 provides a fairly small you ablation vol une.
20 Fitz's multiple RF probes provide a | arger
21 abl ation volune. Fitz's RF probe has a
22 tenperature sensor. If it were necessary to
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1 make the RF probe smaller and it was rage 244

2 necessary thereby to elimnate the

3 tenperature sensor, it nmay have been a

4 reasonabl e functional trade off for a

5 physi cian to expect -- to accept |arger

6 abl ati on vol une, but not have a tenperature

7 sensor. That's all I'msaying in that

8 par agr aph.

9 BY MR KELLY:

10 Q So you're saying in your

11 proposed nodification of Racz, there is no

12 | onger a tenperature sensing probe?

13 A | don't think that's exactly
14 what | say. |If you |look at nore of paragraph
15 174, | say -- | also note that [As read]

16 "Fitz alleges that it is able to achieve an
17 enl arged abl ation volume with its design and
18 does not require tenperature sensing with its
19 design."

20 So if the Fitz design is multiple RF

21 probe with that tenperature sensing,

22 i ncorporating those nmultiple RF probes of
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1 that tenperature sensing nmay have been a Page 245
2 reasonabl e functional trade off. That's all
3 | " m sayi ng.
4 Q VWhat I'mtrying to understand
5 is that the tenperature sensing probe that
6 you're saying you're replacing here is the
7 one that's disclosed in Racz, right?
8 A Yes. The RF probe, yes.
9 Q So that RF probe is gone in
10 your proposed nodification of Racz?
11 A VWll, in the sense that the
12 preci se exact RF probe of Racz is no |onger
13 there and is replaced by three RF probes of
14 Fitz, yes, | have replaced one single
15 tenperature sensing probe with three
16 non-tenperature sensing RF probe to Fitz, if
17 that's what you're asking.
18 Q But Fitz doesn't describe them
19 as probes, right? Fitz describes them as
20 el ectrodes?
21 A It's to say one would
22 under st and they're indistingui shabl e.
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1 Q Can you tell ne how many Page 240

2 renovabl e RF probes are in the device that

3 you have illustrated after paragraph 172 in

4  your declaration?

5 A It shows the three that you

6 see in Fitz figure four. | took the end of

7 Fitz figure four and added it to Racz, so

8 it's exactly what's in figure four of Fitz.

9 Q And your testinony is that all
10 three are renovabl e probes?

11 A My testinony is that all three
12 are depl oyable as Fitz describes them which
13 may nean they are renovable. Fitz does not
14 specifically say they are renovabl e, and what
15 | think | testified before is that a POSI TA
16 woul d understand that the introducer of Fitz
17 has to be put in the body and then the

18 probl ens to depl oyed.

19 The POSI TA woul d understand that those
20 probes are depl oyed by inserting them If

21 they're insertable, then they are renovabl e.
22 | think we have answered this question ten
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1 di fferent ways the sane way so far. rage 247
2 Q You haven't yet told ne based
3 on ny understandi ng of your testinony how
4 many renovabl e RF probes are in this picture.
5 A | thought | said three, the
6 sane as Fitz.
7 Q You said three, but then you
8 told ne a minute ago that Fitz does not
9 di scl ose renovabl e probes.
10 A kay. Sorry. | may --
11 MR PHI LLIPS: (bjection.
12 M scharacteri zes.
13 A | may have m sunderstood your
14 guestion. Wuld ask you it again?
15 BY MR KELLY:
16 Q How nany renovabl e RF probes
17 are in the device that you have illustrated
18 in paragraph 172 in your declaration?
19 A There are three depl oyabl e
20 probes fromFitz in this illustration, and a
21 POSI TA woul d understand that a depl oyabl e
22 probe is likely to be renovable. So the
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1 answer to your question is if you want to Page 248
2 relabel Fitz's depl oyabl e probes as
3 renovabl e, then the answer is three.
4 Q Are there depl oyabl e probes in
5 the Stratus patents?
6 MR. PHI LLIPS: bjection. Form
7 Scope.
8 A The Stratus patent tal ks about
9 a probe which is inserted into the cannul a,
10 if I remenber correctly. So it is deployed
11 into the cannula. Sure, it's deployabl e.
12 BY MR KELLY:
13 Q Depl oyabl e where?
14 A What do you nean "where"?
15 Depl oy nmeans nake avail able for use. That's
16 the -- how | understand it, the English
17 | anguage definition of that word. So its
18 made available for use by inserting it into
19 t he cannul a.
20 Q Okay. So a depl oyabl e
21 filament doesn't have to exit the cannula at
22 any point?
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1 A Where did | say that? Page 249

2 Q You have said that the depl oy

3 just neans "nmake available for use," and so

4 an RF probe that is inserted into the cannul a

5 and never outside of it is deployed.

6 A It could be, yes.

7 Q kay. So a depl oyabl e

8 filament doesn't ever have to exit the

9 cannul a?

10 MR. PHI LLIPS: Qbjection. Form

11 A |"m conpl etely baffled by that
12 guesti on.

13 BY MR KELLY:

14 Q |"mas baffled by your answer
15 because |I' m havi ng troubl e understandi ng what
16 you nean by "deploy". So depl oy does not

17 mean depl oy out of sonmething el se?

18 A Vel |, depends what the use is.
19 Depl oy neans neke avail able for use. |If the
20 use is, it needs to be out off, then

21 depl oyabl e neans out off. If deploy neans --
22 sorry. |If the use is to not go out of
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1 somet hi ng, then deploying it neans naking it rage 250
2 avai l able for that use. You deploy troops to
3 use in an arny. You deploy -- it means nake
4 avail able for use. It doesn't neans comes
5 out of.
6 Q | think we agree that Fitz
7 does not discl ose renovabl e el ectrodes; is
8 that right?
9 A No.
10 Q Where does Fitz disclose
11 renovabl e el ectrodes?
12 A Fitz discloses depl oyabl e
13 el ectrodes. An entry used to deploy a set of
14 el ectrodes to an area to be treated. So if
15 they' re deployed, they're fromone position
16 to another position of use. That could nean
17 that the introducer is put into the body, and
18 then the el ectrodes depl oyed nmeaning into the
19 i ntroducer.
20 Q So the word "depl oy" did not
21 appear anywhere in my question to you. M
22 guestion was, where does Fitz disclose
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1 renovabl e el ectrodes? Page 2oL

2 A | think the word "depl oy"

3 could include the idea of renovable

4 el ectrodes. That's what | have been trying

5 to say for sonmetinme. |If it's English

6 | anguage word definition, nmaybe we can | ook

7 up a dictionary.

8 But certainly, in ny mnd and to a

9 person of skill in the art, Fitz describes a
10 cannula which is inserted into the body and
11 then has el ectrodes that are depl oyed through
12 that cannula. |If they're deployed there at
13 one point, and not there at another point,

14 then by definition, they' re renovable.

15 Q So you don't need a precise

16 description of a features function and a

17 reference for a POSITA to understand it? |Is
18 t hat what you're sayi ng?

19 MR. PHI LLIPS: (Qbjection. Form

20 Foundati on. Scope.

21 A Under stand what? You said

22 "understand it". What's "it"?
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Page 252
1 BY MR KELLY:
2 Q Vel |, you have testified that
3 Fitz doesn't explicitly say that its
4 el ectrodes are renovable, right?
5 A Yes.
6 Q And even though Fitz doesn't
7 say its electrodes are renpovable, you're
8 sayi ng that a PCSI TA woul d understand t hat
9 the el ectrodes could be renovable, right?
10 A Vell, let's |ook at the words
11 of the patent again, rather than just talking
12 about sonething else. Paragraph 19 of Fitz
13 refers to Figure 3 and says [As read]
14 "Al'lowi ng the el ectrodes to be independently
15 or collectively slidingly received therein."
16 To nme, that says the cannul ated sl eeve
17 is introduced, then the el ectrodes are
18 received into the cannula. Under paragraph
19 20, it says [As read] "The introducer is
20 curved and a plurality of electrodes are
21 depl oyed through the tip and nmultiple side
22 ports."
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1 So when it tal ks about "slidingly received" rage 263

2 or "electrode deployed through the tip," a

3 PCSI TA woul d | ook at that and think, well,

4 they could be renoved to be slidingly

5 received -- sorry. They could be renobved not

6 inserted in advance, in which case they are

7 renovabl e.

8 The inserter is put in, then the el ectrodes

9 are put in, the therapy is provided, then the
10 whole thing is renoved. So although the Fitz
11 references Spas, | think its fair to say a

12 POSI TA woul d understand that those el ectrodes
13 which are received or deployed through the

14 tip could be renpvabl e.

15 So your question seemto inply it's one or

16 the other. |I'msaying that's not true. |

17 t hi nk the word depl oyabl e coul d i ncl ude

18 renovabl e.

19 Q And the el ectrodes that are

20 slidingly received described with respect to
21 Fitz's Figure 3; is that right?

22 A That's correct.
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1 Q And are those the el ectrodes rage 254
2 t hat you proposed adding to Racz's device?
3 A Vell, if you | ook at the
4 figures of Fitz and the description of Fitz,
5 all the electrodes are described as being the
6 same sort of thing. They're insulated
7 el ectrodes, so the electrodes in Figure 3,
8 and Figure 2 and Figure 4 are equival ent, and
9 he describes them as bei ng equival ent.
10 Q In figure -- or in paragraph
11 172 of your declaration, you have arranged
12 these i nages as a nat hemati cal equation which
13 reads based on the inmages Racz's device plus
14 Figure 4 of Fitz equals your proposed
15 conbi nation, right?
16 A That's what the figure shows,
17 yes.
18 Q Figure 3 is not in that
19 equation, is it?
20 A | beg your pardon?
21 Q Figure 3 is not in the
22 equation that you put this page 172 of your
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1 declaration, is it? Page 205
2 A No.
3 Q Ckay.
4 A Figure 4 is backwards and
5 Figure 4 contains sane electrodes that are in
6 Figure 3 and Figure 2 of -- and figure 5 of
7 Racz, so they're the same -- excuse ne, of
8 Fitz, so they're the sane el ectrodes.
9 Q Where does it say they're the
10 sanme?
11 A Under paragraph 9, it says [As
12 read] "Each el ectrode has a proxinmal end
13 configured for attachnent to a source of
14 energy and an exposed distal tip to deliver
15 the energy to a localized region, and each
16 el ectrode slides within its respective
17 cannul a to enhance the energy coverage area."
18 So that description of the electrodes is
19 universal for all of the enbodi nents, each
20 el ectrode.
21 Q So the el ectrodes show in
22 figure 5 slide within their respective
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1 cannul a, correct? Page 200
2 MR, PHI LLIPS: (Qbjection.
3 Foundat i on.
4 A Par agraph 21 says, turning now
5 to figure 5 -- turning nowto figure 5, [As
6 read] "Yet a further alternative enbodi nment
7 of the invention is depicted. In this case
8 utilizing an introducer having a tip and
9 sufficient side port to forman array of
10 el ectrodes once depl oyed. "
11 So if those are el ectrodes are depl oyed
12 in the same word that's used in previous
13 enbodi ments, then those el ectrodes are
14 sliding within that cannul a, yes.
15 MR, KELLY: Ckay. Let's take a
16 br eak.
17 (A break was taken at 3:09 p.m)
18 (Proceedings resuned at 3:31 p.m)
19 BY MR KELLY:
20 Q Wl come back M. Crosby.
21 (Exhibit 1003 was marked for identification.)
22 BY MR KELLY:
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1 Q | have handed you an exhi bit rage 257
2 that's been previously marked Exhibit 1003 in
3 this case. This is the 664 patent; is that
4 right?
5 A Yes.
6 Q kay. | just have a coupl e of
7 questions for you about this patent. Could
8 you turn to colum 31 and review Claim1 of
9 the 664 patent?
10 A | read O aim 1.
11 Q Is Claim1l of the 664 patent
12 directed to -- excuse ne. |Is Claim1l of the
13 664 patent limted to RF neurotomny?
14 A | don't see any limtations
15 for RF neurotony in Caim1l.
16 Q Coul d you review claim?21
17 begi nni ng on col um 327
18 A | reviewed 21.
19 Q And is claim?21 in the 664
20 patent limted to RF neurotomny?
21 A | don't see any limtations to
22 RF neur ot ony.
www.DigitalEvidenceGroup.com Digital Evidence Group 202-706-6020

Petitioner's Exhibit 1045
Avanos v. Stratus


http://www.DigitalEvidenceGroup.com
http://www.DigitalEvidenceGroup.com

08/05/2025 Avanos Medical, Inc. vs Stratus Medical, LLC Peter Croshy

1 Q Okay. Let's turn back briefly Page 268

2 in your declaration to paragraph 278, and |

3 just had a couple mnor questions to clarify

4 your testinony on paragraph 278. \Wen you

5 say you assuned the filanment |ink was 10

6 mllimeters in paragraph 278, is that the

7 Il ength of the filanment extending beyond the

8 tip of the device?

9 A Yes.

10 Q kay. And at the end of

11 par agraph 278, you suggest the filanent is

12 not strong enough to penetrate tissue; is

13 that right?

14 A A.2mllimeter -- let nme read
15 this again. A .2 mllimeter dianeter

16 filament -- where | say is half an ounce

17 applied to the filanent is not enough force
18 to penetrate tissue.

19 Q So, in what direction is that
20 force acting on the filanent?

21 A In a | ongitudinal direction

22 Q So your testinony is that the
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1 maxi mum bendi ng nonment is measuring the Page 269
2 resistance to force in a direction that is
3 parallel to the |ongitudinal access of the
4 filanment?
5 MR. PHI LLIPS: bjection. Form
6 A What |'msaying is, if you
7 take a ten mllineter piece of wire that's.2
8 millimeters in dianmeter, and you apply a
9 | ongi tudi nal conpressive force to it, it wll
10 bend if the forces are greater than.2 or 16
11 ki | ograns.
12 BY MR KELLY:
13 Q In that exanpl e, where does
14 the force apply to the filament, and in what
15 direction relative to the filanent?
16 A The force would be applied
17 along the long axis of the filanent.
18 Q In a direction that is
19 perpendicular to the filanent?
20 A No. Along the long axis of
21 the filanent.
22 Q So this is a force that is
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1 conpressing the filanment; is that right? rage 260
2 A Correct.
3 Q And you believe this -- the
4 maxi mum bendi ng force is a neasurenent of the
5 filament's resistant to conpression?
6 A No. |It's a resistance to
7 bendi ng.
8 Q If it's resistant to bending,
9 then woul dn't the force be applied
10 per pendi cul ar to the | ongitudinal access of
11 the filanment?
12 A | don't understand your
13 guestion. The filanent is a one di nensi onal
14 object. The force is applied in the
15 direction of the length of the object.
16 You' re aski ng about another force applied
17 |ateral to it?
18 Q Well, when | think of -- when
19 | think of maxi mum bendi ng nmonment, | think of
20 a diving board at a swi nm ng pool, so the
21 diving board is can't leave it off over the
22 SW mmi ng pool, right?
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1 A You can't leave it |ike that. Page 261
2 Q Right. And the diving board
3 bends when soneone stands on the end of the
4 di ving board, and in that exanple, the force
5 i s perpendicular to the |ongitudi nal access
6 of the diving board, right?
7 A Yes, but that's got nothing to
8 do with this exanple.
9 Q Okay. So the here the --
10 here, maxi mum bendi ng force is not neasuring
11 that force?
12 A No. Go back to the exanple
13 gave before. Take a drinking straw. [|f you
14 stand a drinking straw up on the table and
15 put your force on it wth your hand, it wll
16 bend probably in the mddle. The |Ionger that
17 is, the thinner it is, the less force you
18 need to bend.
19 So it's -- to get into the mathemati cs
20 and the engineering is called Euiler's
21 monment, E-U-1-L-E-R he's the mat hemati ci an
22 who figured it out, so any columm, whether
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1 it's a colum that supports a building |ike Page 262

2 these one here will bend if the force in the

3 | ongi tudi nal axis is enough based on the

4 | ength, the dianeter, and the materi al

5 properties. It's not lateral force, it's

6 | ongi tudi nal force.

7 Q Okay. And these cal cul ations

8 assunme that the filanment is essentially

9 floating in air, right?

10 A No. It's assum ng that

11 there's a -- you're applying force in the

12 | ongi tudi nal access, and there's resistance
13 to that force which is either fromthe end or
14 something else. If it's fromthe end, which
15 is what this calculation is based on, then

16 that will bend about hal fway al one the axis
17 w th about 16 grans of force.

18 Q Okay. |If the filament |ength
19 is ten mllimeters and the filanent is being
20 used in an RF neurotony device, then at that
21 point, it would be surrounded by tissue al ong
22 its length, right?
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1 A Vell, if it's inside the body, rage 263

2 it's surrounded by sonething, yes.

3 Q And woul d the fact that the

4 filament is surrounded by tissue inpact its

5 resi stance to bendi ng?

6 A It may dependi ng on tissue.

7 If it's surrounded by fluid, if it's in a

8 bl ood vessel, it wouldn't have any

9 di fference.

10 Q Ckay.

11 A If it's in bone, of course, it
12 woul d.

13 Q Let's turn back to Exhi bit

14 1002. This is the 688 patent.

15 A The 688 patent. | have it.

16 Q Okay. Let's begin with

17 figures 2A, 3A, and 3B in this 688 patent,

18 and if you would have a | ook at those figures
19 and just refresh your recollection of what is
20 illustrated there. Let nme know when you're
21 done.

22 A 2A, 3A, and 3B? Wich figures
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1 agai n, please? rage 204
2 Q 2A, 3A, and 3B
3 A kay. | have it.
4 Q And if you turn to colum 5 of
5 the 688 patent, about line 25. | think
6 around line 25 is when the 688 patent offers
7 sone description on what is shown at figure
8 2A, thereafter figure 3A and 3B
9 A Colum 5, line 25. kay. |
10 see.
11 Q Ckay.
12 A Let me read it. How nuch do
13 you want nme to read?
14 Q Vell, | have questions for you
15 that relate to what is shown in figures 3A
16 3B and 2A, but this is an open book test, so
17 feel free to refer to the description of
18 what's this those figures in the patent. |
19 wanted to give you a heads up to where a | ot
20 of it is described.
21 A Ckay.
22 Q kay. Let's start with figure
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Page 265

1 2A.

2 And figure 2Ais illustrating a needle

3 103; is that correct?

4 A Yes, that's described on |ine

5 48, the needle 1083.

6 Q Gkay. And anong ot her things,

7 t he needl e 103 includes an el ongate nenber

8 203 tip 2017

9 A Where are you reading from

10 pl ease?

11 Q "mjust |ooking at the figure
12 2A, but | think you can a description in

13 col um 5.

14 A kay. | see. Colum 5, line
15 27, [As read] " The needle 103 may further

16 i nclude an el ongate nmenber 203."

17 Q And a tip 201, correct?

18 A Connected to the tip 201 at

19 the distal end 202 of the needle.

20 Q Do you see the el ongate nenber
21 on the tip illustrated in figure 2A?

22 A 203 is the elongate nmenber in
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1 figure 2A, yes. Page 260

2 Q And do you see the tip 2017

3 A | beg your pardon?

4 Q Do you see the tip 201 in

5 figure 2A?

6 A Yes.

7 Q kay. [As read] "And the

8 illustration enbodi nent of figure 2A, the

9 needl e 103 includes two depl oyable fil anents
10 | abel ed 206A, 206B." Let nme know if that's
11 correct.

12 A Yes, | see that.

13 Q kay. [As read] "And these

14 depl oyabl e filanents are depl oyed in and out
15 of the needle by an actuator.” And | think
16 that is 216. Let nme know if that's correct.
17 A Yes, it's line 45 on colum 5.
18 [As read] "The filanments may be depl oyabl e

19 and/ or retractable by noving an actuator 216
20 relative to the hub 204."

21 Q Ckay. And at the proximl end
22 of the needing, there's a luer fitting 220;
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1 is that right? rage 207
2 A ["mtrying to find where it's
3 -- 220. Can you save ne sonetine and tell ne
4 where you find that in the description,
5 pl ease?
6 Q Colum 17, |ine 47.
7 A 17, 277
8 Q 47. Line 47.
9 A | beg your pardon
10 A luer fitting 220. Yes, | see that.
11 Q And the luer fitting allows
12 the RF probe to be inserted into the needle;
13 is that right?
14 A Wl l, yes and no. The whol e
15 point of a luer fitting is that it is a
16 tapered fitting that connects with a syringe.
17 It's typical for comunicating fluids, and |
18 think that's what it says on line 48 on
19 colum 17.
20 [As read] "The luer fitting nmay be in
21 fluid communi cation with the |unmen and
22 provoke a connection such that fluid may be
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1 delivered into the lumen and to the fluid Page 268
2 port of the tip. The luer fitting may al so
3 be configured to allow for the insertion of
4 the FR probe 401 into the lunen.” So there's
5 two functions.
6 Q Okay. So the fitting all ows
7 for insertion of the RF probe into the |unmen?
8 A Yes.
9 Q Okay. And so we have got --
10 if you |l ook back at figure 2A, let me just

11 recap what we just discussed, figure 2A

12 illustrates a needle 103, right?

13 A Yes.

14 Q And el ongat e nunber 203,

15 right?

16 A Yes.

17 Q And tip 201?

18 A Yes.

19 Q Depl oyabl e filaments 206A and
20 206B?

21 A Yes.

22 Q And actuator 216, correct?
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Page 269

1 A Yes.

2 Q And a luer fitting 2207

3 A Yes.

4 Q Okay. Let's turn nowto

5 figure 3A, and | think this is a nore

6 detailed view of the tip and depl oyabl e

7 filaments of the needle of figure 2A; is that

8 right?

9 A It appears to be, yes.

10 Q kay. [As read] "In figure
11 3A, the tip 201 show with a tapered portion
12 302 and a sharpened point 301?"

13 A Where are you readi ng fronf?
14 Q Look at colum 6, |ine 25.

15 A A sharpened point 301, yes, a
16 tapered portion 302, yes, | see that.

17 Q kay. And you see those in
18 figure 3A?

19 A | do.

20 Q And a tip in figure 3A

21 includes a fluid port 2107

22 A " m | ooking at reference 210.
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1 Were did you find that one? rage 210
2 Q I"m 1 ooking at colum 7, line
3 38.
4 A 210. Fluid port 210, yes,
5 see that.
6 Q And if you | ook at figure 3A
7 the filanents 206A and 206B are shown a
8 depl oyed configuration; is that right?
9 A Yes.
10 Q And the tip 201 includes slots
11 304A and 304B. | think 304B is shown in
12 figure 3A; is that right?
13 A Where do you see those? kay.
14 Colum 6, line 44, [As read] "The tip may
15 i nclude portal slot 304A and fil anent portal
16 slot 304B."
17 Yes, | see that.
18 Q And the slots 304A, 304B are
19 guiding the filanments in and out of the
20 needl e 103; is that right?
21 MR. PHI LLIPS: (bject to form
22 A Where do you see the word
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1 "gui di ng"? rage 2t
2 BY MR KELLY:
3 Q I"mjust asking if that's what
4  they did.
5 A Well, I'mlooking at the words
6 in the patent. Wat the words in the patent
7 says is -- this is on colum 6, line 46 [As
8 read] "The geonetry of the filanent slots may
9 be selected to allow the filament to be
10 adequately retracted such that they di spose
11  within a cross sectional envel ope of the body
12 portion of the tip while the needle is
13 inserted into the body."
14 | haven't read it all, but | don't see
15 the word "guiding," the descriptor is fairly
16 speci fic about the purpose of those slots.
17 Q Well, in your opinion, are the
18 slots guiding the filanments out of the
19 needl e?
20 A What's your definition of word
21 "gui di ng"?
22 Q What ever a PCSI TA woul d
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1 understand it to nean. rage 212
2 A Yes, | could say that they're
3 gui ding the version of filanents.

4 Q Okay. As you |look at figure

5 3B, it shows another view simlar to figure

6 3A but there are filanents are retracting; is

7 that right?

8 A Yes, that's correct.

9 Q | would |like you to consider
10 all of the elenments of the needle, one of the
11 three that we just discussed, and those that
12 are illustrated in figures 2A 3A and 3B,

13 okay?

14 A Yes.

15 Q And al so consi der your

16 definition of a PCOSITA that you have offered
17 in your declaration.

18 A Yes.

19 Q G ven the disclosure of the
20 688 patent, would a POSITA, at the tine of
21 the invention, have had significant skill to
22 nmake the needl e shown in figures 2A, 3A and
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Page 273
1 3B?
2 MR, PHI LLIPS: bjection. Scope.
3 A Vell, a POSITA woul dn't be
4 restricted to just those illustrations
5 because there are other illustrations in this
6 patent which are also helpful. So I think
7 the totality of the illustrations and the
8 description in ny view would be sufficient
9 for a POSITA to nmake this.
10 BY MR KELLY:
11 Q So a POSITA skill, as you
12 defined it in your declaration, is sufficient
13 for themto nmake the needle is that is shown
14 and described in figures 2A, 3A, 3B of the
15 688 patent?
16 MR. PHILLIPS: bjection. Scope.
17 A G ven the totality of the
18 illustrations and the descriptions in the 688
19 patent, yes.
20 BY MR KELLY:
21 Q  Ckay.
22 A If you' re asking nme, is 2A, 3A
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1 and 3B enough on its own, | don't know. rage 27

2 Q Yeah. |'m not asking you on

3 its own. It's asking, given the disclosure

4 of 688 patent inits entirety, would a POSI TA

5 have been able to nmake the needle that's

6 shown in figures 2A, 3A 3B?

7 MR, PHI LLIPS: bjection. Scope.

8 A That's a slightly different

9 guestion, but | understand the question. |

10 think that given the illustrations and the

11 totality of the disclosure, a POSI TA woul d

12 have been able to nmake this.

13 BY MR KELLY:

14 Q Okay. |If we consider the

15 totality of the 688 patent's disclosure,

16 would you agree with ne that the 688 patent
17 is silent on how to manufacture the needl e?
18 A On how to what? Sorry?

19 Q Manuf acture the needl e

20 MR. PHILLIPS: bjection. Scope.
21 Form

22 A " mnot sure | understand the
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16

17

18

19

20

21

22

guestion. You're saying -- can you repeat
t he question?
BY MR KELLY:

Q Wul d you agree that the 688
patent is silent on how to manufacture the
needl e shown in figure --

A Oh, is silent. | didn't hear
the word "silent".

MR. PHILLIPS: Same objection

A The 688 patent does not give
detail s of manufacturing techni ques, no.

BY MR KELLY:

Q Okay. And despite that, a
PCOSI TA woul d have been able to make the
needl e that cease shown in the patent?

MR. PHILLIPS: bjection. Scope.

A | believe so because the
description is fairly detailed. A POSITA
reading this in a large patent application
and |l ooking at all illustrations I think
woul d have been able to nake this.

BY MR KELLY:

Page 275
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1 Q Kay. Page 276

2 A At least the first few

3 Q I f you | ook through the

4 figures of the 688 patent, and | invite you

5 to ook at all of them there's not a single

6 illustration that shows the RF probe inserted

7 into the needle 103; is that correct?

8 A Figure 1, yes. Figure 4 is

9 the illustration, and I"'mtrying to find the
10 part in the description which is applicable
11 to Figure 4. You mght be able to save ne

12 time if you know exactly where it is.

13 Q | think the RF probe is

14 el enent 400 and that's di scussed begi nning at
15 t he bottom of colum 4.

16 A Col um -- 400, you said?

17 Q  VYes.

18 A Yes. That describes the

19 bottom of columm 4, it says [As read]

20 "Turning to Figure 4 and exenplary -- probe
21 assenbly 400 conpatible with the needle 103
22 as illustrated. The RF probe assenbly 400
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1 i ncludes an RF probe 401 that maybe inserted rage 21T

2 into a patient (EX: Through needl e 103) and

3 may direct RF energy to the target tissue.”

4 So it's pretty clear fromthe

5 description that the RF probe is inserted

6 t hrough the needl e 103.

7 Q Okay. And the RF probe is

8 | abel ed 400 in Figure 47

9 A Yes. The RF probe assenbly is
10 | abel ed 400, if | renenber correctly, yes.

11 RF probe 400.

12 Q And all the conponents of RF
13 probe assenbly are given 400 series nunbers?
14 A | believe so, yes.

15 Q Ckay. So ny first question

16 is, is there any illustration anywhere in the
17 688 patent that shows the RF probe inserted
18 into the needl e?

19 A | can't find an illustration
20 with the probe inserted into the needle, but
21 it's not clear in any of these -- well, |

22 don't think so. The answer to your question,
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1 | don't think so. Page 218

2 Q Okay. And so the position of

3 the probe relative to the depl oyabl e

4 filaments is never illustrated; is that

5 right?

6 A That's no illustration of

7 probe relative to the filanents.

8 Q And the 688 patent never

9 i ndi cates what the size of the filanments are,
10 correct?

11 A The size, did you say?

12 haven't read it all again, so are you

13 representing that to ne or do you want ne to
14 read it and find out?

15 Q Vell, let ne ask you -- | know
16 we're a little pressed for tinme, so | don't
17 want you to read the entire patent. | think
18 we agree that the 688 patent never

19 illustrates the RF probe inserted into the

20 needl e, right?

21 A It doesn't illustrate it, but
22 it certainly describes it.
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1 Q Okay. It never illustrates rage 2
2 the position of probe relative to the
3 filaments?
4 A Again, | can't say that
5 Wi thout reading it. WIIl you represent that
6 to ne?
7 Q No. |'m asking, does the 688
8 patent illustrate the position of the probe
9 relative to the filanents?
10 A | don't believe so, no.
11 Q Okay. And despite that, a
12 person of ordinary skill in the art at the
13 time of the invention would have been able to
14 make this needl e?
15 A | believe so.
16 MR. PHI LLIPS: bjection. Form
17 BY MR KELLY:
18 Q Let's turn back to the Racz
19 reference. Exhibit 1009.
20 A | have it.
21 Q W tal ked a | ot about Racz, so
22 | assune you're fairly famliar with its
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1 di scl osure by now. rage 260
2 A Let's see.
3 Q Vel |, have a | ook just briefly
4 at figures 1 through 3B. That's all of them
5 A Yes.
6 Q G ven the disclosure of the
7 entirety of Racz, do you believe a person of
8 ordi nary skill would have been able to nake
9 the needle is that is shown and described in
10 Racz?
11 MR. PHILLIPS: bjection. Scope.
12 A | believe so.
13 BY MR KELLY:
14 Q Okay. Let's look at the Lee
15 reference, Exhibit 1010. Now, there's a | ot
16 nore figures in Lee. Let's just start with
17 Figure 1. If you turn with nme to paragraph
18 91 of Lee, this is describing Figure 1; is
19 that right?
20 A Yes, | see paragraph 91
21 referring to Figure 1.
22 Q kay. And so in Lee, Figure 1
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22

illustrates an ablation trocar 10, correct?
A Yes.
Q Lee's abrasion trocar 10
includes a plurality of delivery mandrel
surfaces 12, correct?

MR. PHI LLIPS: bjection. Form

A Figure 1. |1'mlooking for 12.

Can you show nme where 12 is?

BY MR KELLY:

Q Yeah. [|'mjust reading from

par agraph 91.

A That's the probl em because
there's no 12 on Figure 1.

Q |"msorry. The delivery
manual surfaces are shown on Figure 2; is
that right?

A Figure 2 shows el enents
| abel ed 12, yes.

Q Ckay. So let's refer
collectively to figures 1 and 2 in Lee; is
t hat okay?

A Ckay.

Page 281
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1 Q Okay. So figures 1 and 2 in rage 262
2 Lee show the ablation trocar 10 and the
3 delivery manual services 12, right?
4 A Vell, I'"'mnot sure because
5 it's not clear to ne if this is even the sane
6 enbodi ment because there are el enments on
7 Figure 2 which don't appear in Figure 1, and
8 it's unclear to me where they sit relative to
9 each ot her.
10 Q kay. Let's just tal k about
11 Figure 1. So Figure 1, we have got abl ation
12 trocar ten, right?
13 A The whol e thing, yes.
14 Q And the ablation trocar ten
15 includes a trocar .14; is that right?
16 A W' re readi ng on paragraph --
17 actual ly, yes.
18 Q "' m back in paragraph 91 now.
19 A Ckay.
20 Q Okay. And the trocar point 14
21 is mounted on a cannul a 16?
22 A Vel |, perhaps. 16, |'m not
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22

really sure where that points to. It points

to sone vague dotted |ines, but described as

a cannula, so let's take that at face val ue.
Q Vel | paragraph 91 says, [As
read] "In accordance with the invention
trocar .14 is nounted on a cannula 16."
A Yes.
Q Ri ght ?
A | see that. Yes.
Q Okay. And further down in
paragraph 91, we learn that trocar .14
i ncludes a forward piercing edge surface 18.
A | see that.
Q And in paragraph 92, Lee
i ndi cates the cannul a 16 defines an internal
[ unen 20, correct?
A Again, that's what the
| anguage says. The figure is alittle
anbiguous. It's a dotted line referring to
dotted |ine somewhere, but | take the

description on face val ue.

Q Okay. And the internal |unen

Page 283
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1 20 of the cannula 16 carries a plurality of rage 254
2 stylets 22, right?
3 A That's what 92 says, yes.
4 Q And the stylets 22 can be made
5 of nickel titaniumalloy, right?
6 A That's what it says on 92,
7 yes.
8 Q Bearing in mnd those el enents
9 shown in Lee's Figure 1 and the disclosure of
10 Lee inits entirety, would a POSITA at the
11 time of the invention have been able to nake
12 this needl e?
13 MR. PHI LLIPS: bjection. Form
14 Scope.
15 A Well, maybe. But this is only
16 one end of it. The other references we
17 | ooked at showed the entire thing. So I
18 don't see a picture of the entire thing here,
19 soit's hard for a POSI TA to know what the
20 entire thing looks like. So nore difficult.
21 A PCOSI TA m ght have been able to nmake
22 this end of it, but to the best of ny
www.DigitalEvidenceGroup.com Digital Evidence Group 202-706-6020

Petitioner's Exhibit 1045
Avanos v. Stratus


http://www.DigitalEvidenceGroup.com
http://www.DigitalEvidenceGroup.com

08/05/2025 Avanos Medical, Inc. vs Stratus Medical, LLC Peter Croshy

1 know edge, there is no illustration of the Page 265
2 entire thing which would i nforma PCSI TA how
3 to nake the entire thing. There's no
4 illustration of it that | can find.
5 BY MR KELLY:
6 Q Let's consider it confined to
7 what's shown in Figure 1. Wuld a PCSITA, at
8 the tine of the invention, have known how to
9 make the trocar .14 and the stylets 22?
10 MR. PHI LLIPS: Qbjection. Form
11 Scope.
12 A Maybe. As we have tal ked
13 about several tinmes today, | don't have
14 di mensions on this. So maybe. It would
15 require some assunptions about the di nensions
16 and sonme experinental work, so the answer is
17 maybe.
18 BY MR KELLY:
19 Q kay. Earlier today, you
20 testified that what's described in Lee was
21 eventual ly comrercially marketed by -- was it
22 HALT Medical (ph); is that right?
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1 A It's the access to the device Page 269

2 we were | ock | ooking at before.

3 Q Ckay. So we know as a matter

4 of fact that Lee was eventually turned into

5 an actual physical product, right?

6 MR. PHILLIPS: bjection.

7 Foundat i on.

8 A W know it's a physica

9 product which described by an inventor of Lee
10 as being his device, so | think it's fair to
11 say that certain elenments of Lee ended up in
12 a physical device, but because there's not --
13 | can't see the whole thing. | can't answer
14  your question.

15 BY MR KELLY:

16 Q Vell, I"masking -- let ne ask
17 you, sitting here today, can you think of any
18 reason that a POSI TA woul d not have been able
19 to manufacture the trocar point and stylets
20 shown in Figure 1 of Lee at the tinme of the
21 i nvention?

22 MR. PHI LLIPS: Objection. Form
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Page 287

1 Scope.

2 A Wel |, yes, because this is

3 shown as in Figure 1 and Figure 2, the

4 stylets that's extended and a stylets

5 retracted, and there's no information about

6 how they're activated |like that.

7 So, could I have made Figure 1 with

8 stylets extended? Possibly. Could |I have

9 figured out how to extend or retract those
10 stylets? There's no information in Lee that
11 gives me that. The fact that there's a

12 comrerci ally approved device that the patent
13 may apply to or read on doesn't nmean this

14 patent provides all the information you need
15 to make that device.

16 BY MR KELLY:

17 Q Coul d you | ook at paragraph
18 106 of Lee?

19 A | see 106.

20 Q And in paragraph 106, Lee

21 indicates that [As read] "The stylets 22 can
22 be connected to suitable advancenment and
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1 retraction mechanisns." Correct? Page 268
2 A That's the words, yes.
3 Q And paragraph 106 of Lee says
4 that [As read] "Those nechani sns may be of a
5 conventional design." Correct?
6 A That's what the words say. |
7 have no clue what that neans.
8 Q Wuld a PCSI TA be fam liar
9 wth conventional designs?
10 A A conventional design for --
11 MR. PHI LLIPS: bjection. Form
12 BY MR KELLY:
13 Q If you et me finish ny
14 guestion, that would be helpful. Wuld a
15 PCSI TA at the tinme of the invention be aware
16 of conventional designs for advancenent and
17 retracti on nechani sns?
18 MR. PHILLIPS: Sane objection.
19 A | don't know any mechani sm
20 that a POSI TA woul d have known at the tine of
21 this patent to advance ten stylets Iike that.
22 So | don't know what Lee says. It's a
www.DigitalEvidenceGroup.com Digital Evidence Group 202-706-6020

Petitioner's Exhibit 1045
Avanos v. Stratus


http://www.DigitalEvidenceGroup.com
http://www.DigitalEvidenceGroup.com

08/05/2025 Avanos Medical, Inc. vs Stratus Medical, LLC Peter Croshy

1 conventional design. | have no idea. Page 269
2 BY MR KELLY:
3 Q So, is your definition of a
4 PCSI TA i nconsi stent of Lee's understandi ng of
5 what is and isn't conventional ?
6 MR. PHILLIPS: bjection.
7 Foundat i on.
8 A |"mtrying to understand that
9 guestion. Lee doesn't define a POSITA, does
10 he?
11  BY MR KELLY:
12 Q Vll, no. But Lee is saying
13 t hat the advancenent and the retraction
14 mechani sns that are used to deploy stylets 22
15 are conventional .
16 A An inventor could just as
17 easily said |look, |I've designed this
18 per petual notion (inaudible) and anyone coul d
19 make it using conventional materials. It
20 doesn't mean it's possible.
21 Q But we know it's possible
22 because we spent an hour today tal king about
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1 t he Acessa device, right? rage 290
2 A But you asked a different
3 guestion. You asked based on this, would a
4 PCOSI TA have been able to nmake the device?
5 And now you're saying that the device exists,
6 but I don't know if the device that exists
7 was based solely on this patent or any other
8 patents that are applied to that or any other
9 work that was done. | don't think there's
10 enough information in this patent to go from
11 the patent to the device.
12 You' re tal ki ng about an opposite
13 direction. A device exist, therefore the
14 patent nust have enabled it. | don't think
15 that's how it works.
16 Q You have pointed to the Acessa
17 manual in your declaration, right.
18 A Yes.
19 Q Based on what you just said,
20 isn't the Acessa manual conpletely
21 irrel evant?
22 MR. PHI LLIPS: Objection. Form
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1 A | don't think so. Page 201

2 BY MR KELLY:

3 Q You just said "I don't think

4 there's enough information in this patent to

5 go fromthe patent to the device." Right?

6 A That's correct.

7 Q So, how is the Acessa manua

8 relevant if there's not enough information to

9 go fromthe patent to the device that's in

10 t he manual ?

11 A | think you have an error of
12 logic there. | can go froman existing

13 device and say there's a patent that applies
14 to this. There mght be ten patents that

15 applies. There may be anot her patent that

16 tal ks about depl oynent nmechanism | don't

17 know.

18 What |'m saying is, based solely on

19 what's in this |lead patent, | don't think a
20 PCSI TA woul d have had enough information to
21 make the Acessa device, but that's not the

22 same as saying the device exists, therefore
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1 t here nmust be enough information in the rage 292

2 patent to make it. That's logically

3 i nconsi stent .

4 Q | s that because your opinion

5 is that advancenent and retraction nmechani sns

6 at the tine of Lee's filing were not

7 conventi onal ?

8 A Vell, | think what Lee said in

9 the portion you quoted is, it is of

10 conventional design. | have no idea what was
11 in his head, what is in the inventor's head
12 when he thought about conventional design.

13 " m saying that from nmy know edge,

14 know of no mechanismat the tinme that could
15 have been used or was being used to advance
16 multiple stylets like this. Cbviously,

17 soneone i nvented sonmething to do it because
18 t he device exists, but that's not the sane as
19 saying this is adequate information to do it.
20 Q So under your definition of

21 | evel of skill in the art, the POSITA | acks
22 the skill to inplenment conventional
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1 advancenent and retraction mechanisns in RF Page 293
2 abl ati on needl e?
3 MR. PHI LLIPS: bjection. Form
4 A That's nothing |ike what |
5 said. I'msorry.
6 BY MR KELLY:
7 Q Wel |, are you saying a POSITA
8 does have the skill to inplenment conventional
9 advancenent and retracti on nechanisns in an
10 RF abl ati on needl e?
11 A You asked -- that's a
12 di fferent question fromwhat you said before.
13 I s your question restricted to the |lay design
14 or all RF ablation needles? | don't
15 under st and your questi on.
16 Q ["mjust trying to understand
17 under your definition of a POSITA what that
18 person is and is not capable of doing based
19 on their skill in the art, okay?
20 So under your definition of a POSITA,
21 does that person have the skill to inplenent
22 conventional advancenent and retraction
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1 mechani snms in an RF abl ation device w thout a Page 294

2 bl ueprint as to howto do so.

3 A It depends if it's a

4 straight-forward RF abl ation device that's

5 simlar to things that are already in

6 exi stence, yes. |If it's a new design that

7 requi res technol ogi es or techniques that

8 haven't been used before, maybe not.

9 Just because Lee says it uses

10 conventional techni ques, doesn't nean that

11 t hose conventional techniques exist or were
12 known by people at the tine. 1 don't know

13 that. | don't know of a conventiona

14 technique to extend this nunber of filaments
15 and the patent is silent on how that works,
16 or woul d have required sone invention and

17 experimentation to do that.

18 Q So in your analysis of Lee's
19 di scl osure, you are not assum ng that

20 mechani sns Lee describes at conventional were
21 actually known in the art?

22 MR. PHI LLIPS: Objection. Form
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1 A | don't know what was in Lee's Page 295
2 head when he thought -- when he wote
3 nmechani sm -- exactly what he wote,
4 conventional design. | don't know what was
5 in his head.
6 BY MR KELLY:
7 Q | didn't ask you what was in
8 Lee's head. M question was, in your
9 anal ysis of Lee's disclosure, did you assune
10 t hat the nechani sns Lee describes as
11 conventional were known in the art?
12 MR. PHI LLIPS: bjection. Form
13 Scope.
14 A | didn't do an anal ysis of
15 Lee's invention to figure out how | would
16 have made it as a person of skill in the art.
17 Lee describes it as being conventional
18 design. | don't know what that neans. He
19 provi des no other information. He does not
20 provi de a conpl ete description or
21 illustrations of how this woul d have been
22 i mpl enment ed.
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1 So | don't know if a quote conventional Page 296
2 extension retraction nechani smthere was
3 known to a POSITA at the tinme woul d have been
4 applicable to this. There's no information
5 in the patent to tell ne howto do it.
6 MR, KELLY: Ckay. Let's take a
7 qgui ck break. | think I m ght be done.
8 (A break was taken at 4:20 p.m)
9 (Proceedings resuned at 4:24 p.m)
10 MR. PHI LLIPS: Are you ready, M.
11 Crosby -- tell ne when you're ready.
12 MR, KELLY: No further questions,
13 M. Crosby. Pass the wtness.
14 EXAM NATI ON
15 BY MR PHI LLI PS:
16 Q M. Crosby, | have a few
17 questions for you. First of all, you
18 described this norning a conversation you had
19 with soneone at Stratus, an executive at
20 Stratus in the presence of Stratus's | awyers.
21 Do you renenber that?
22 A Yes.
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1 Q Was | present during that rage 297
2 conversation?

3 A | think so. | couldn't be

4 certain, but | think so.

5 Q Was it an in-person

6 conversati on?

7 A No, it was by zoom

8 Q Do you know t he position of

9 the Stratus executive who was present during
10 t hat conversation?
11 A | can't recall. 1'msorry.
12 Q Was it the CEO?
13 A | think it was the CEO
14 Q Was his nane Brett
15 Boudousqui e?
16 MR. KELLY: (Objection. Form
17 A l|"'msorry. | can't renenber
18 his name, but | recall that it was the CEQ
19 BY MR PHILLIPS:
20 Q Okay. Al right. Let's |ook
21 at Exhibit 2008.
22 A Wiich is that one? The clains
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1 chart? Page 298
2 Q Yes. M. Crosby, do the
3 i mages in 2008 accurately represent the
4 NI MBUS devi ces that you personally inspected?
5 A Yes.
6 Q Do the inages in Exhibit 2008
7 fairly represent the NI MBUS devi ces that you
8 personal |y inspected?
9 MR. KELLY: bjection. Form
10 A | don't understand the
11 di fference between fairly and accurately.
12 They' re accurate.
13 BY MR PHILLIPS:
14 Q Okay. Right, let's take a
15 | ook at Lee.
16 A At Lee?
17 Q That's Exhibit 1010. And
18 let's | ook at paragraph 115.
19 A 1157
20 Q Yes, its on page 9, and I'm
21 referring to the page nunber at the top of
22 the page. |1'msorry. 150.
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1 A Kay. Page 299
2 Q It's the | ast paragraph before
3 t he cl ai ns.
4 A | see it.
5 Q Now, you were asked about the
6 paragraph earlier today. And it refers to --
7 well, it says that at the end. [As read]
8 "The inventive device may be enployed in a
9 wde variety of circunstances.”
10 MR. KELLY: (Objection. Form
11  BY MR PHILLIPS:
12 Q Do you see that?
13 A Yes, | see that.
14 Q Does the paragraph direct one
15 of ordinary skill in the art to any
16 particul ar other variety of circunstances in
17 whi ch Lee's device may be enpl oyed?
18 MR. KELLY: Objection. Form
19 A The title of Lee is
20 Radi oFr equency Abl ati on Device For the
21 Destruction of Tissue Masses. So reading the
22 title in the description, | would consider
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1 the wide variety of circunstances that he Page 500

2 refers to as circunstances in which ablation

3 m ght be used for the destruction of tissue

4 nmasses.

5 BY MR PHI LLI PS:

6 Q In your opinion, is there a

7 particular type of tissue mass that is the

8 primary focus of the Lee patent?

9 MR. KELLY: bjection. Form

10 A Yes. Lee's patent is

11 primarily directed towards tissue nmasses that
12 are cancer or tunors.

13 BY MR PHI LLI PS:

14 Q Al'l tunors or any particul ar
15 type of tunor?

16 A The patent is directed

17 specifically towards uterine fibroids. Yes,
18 uterine fibroids.

19 Q Are there any particul ar

20 exanpl es described in the -- that are

21 specifically described for tissue masses

22 ot her than uterine fibroids?
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1 A | don't think so. | haven't Page S0t
2 read Lee fromcover to cover again, but I
3 don't believe so.
4 Q Okay. Let's look at daiml
5 of Lee. In your work in this case, have you
6 formed an opinion whether Claim1l of Lee is
7 enabled in its full scope?
8 MR. KELLY: (bjection. Form
9 A Claim 1l appears to be limted
10 to the distal end of the cannula which is
11 illustrated in the thing we were discussing
12 before. I'msorry, Figure 1. So to the
13 extent that daiml is limted to Figure 1, |
14 think Lee enables construction of Figure 1,
15 but not the whol e device.
16 BY MR PHI LLI PS:
17 Q Have you fornmed an opinion
18 whether Caim1l of Lee is enabled for
19 treatment of masses other than uterine
20 fibroids?
21 MR. KELLY: Objection. Form
22 A It's hard to tell. | haven't
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1 | ooked to see in Figure 1 would be rage 502
2 appropriate to other types of masses. |
3 don't recall there's any |anguage in Lee
4 that's specific to using the trocar point to
5 ot her types of nasses.
6 BY MR PHI LLI PS:
7 Q How big are uterine fibroids?
8 A How bi g?
9 Q How bi g?
10 A Uterine fibroids can be from
11 anything to the size of a large grape to a
12 basketball. Very unconfortabl e.
13 Q Does the fact that Lee's
14 device is used to treat uterine fibroids
15 indicate to a POSI TA what the size of Lee's
16 device is?
17 MR. KELLY: (Objection. Form
18 A A POSI TA woul d under stand t hat
19 t he engi neering of the device as we talked
20 about before has to match the clinical use
21 and t he physi ol ogy and anatony of the target
22 tissue. So a POSITA | ooking at Lee woul d
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1 think of a uterine fibroid, and think of this Page 503

2 as being suitable for sonmething of that size

3 mass, froma large grape to a basketball.

4 BY MR PHILLIPS:

5 Q Let nme ask you about Fitz.

6 That's Exhibit 1011.

7 A | have it.

8 Q |"mgoing to be very careful

9 with ny use of term nology here, especially
10 with terns |ike electrodes, probes,

11 filaments, etc. So let me know if any of ny
12 guestions are not clear.

13 MR, KELLY: (bjection. Form

14 BY MR PHILLIPS:

15 Q Does the Fitz patent

16 application ever call its electrodes RF

17 pr obes?

18 A No. | think they're referred
19 to as el ectrodes.

20 Q Does Fitz ever refer to his --
21 t hose el ectrodes as probes at all?

22 MR, KELLY: (bjection. Form
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1 A | don't recall such wthout Page S04

2 reading the whole thing again. | don't

3 recall that he does, no.

4 BY MR PHI LLI PS:

5 Q Ckay. I n your declaration

6 which is Exhibit 2006, do you in your

7 decl aration ever refer to Fitz's el ectrodes

8 as probes?

9 A | don't recall specifically,
10 but | could read those Fitz sections again or
11 if you can point it out to ne. So ny
12 description of Fitz starting on page 29 tal ks
13 at RF abl ation el ectrodes, heat el ectrodes.
14 El ectrodes, electrodes, | don't refer to
15 probes there. | refer to them as el ectrodes,
16 the sane as Fitz refers to them
17 Q Wul d you please turn to
18 paragraph 174 of your declaration. It's on
19 page 52. Take a nonent to refamliarize
20 yourself with that paragraph, and tell ne
21 when you're ready. |I'mgoing to ask you a
22 guestion or two about it.
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1 A | have read it, yes. Page S5
2 Q Can you explain to us in your
3 own words what you nean -- what your point is
4 i n paragraph 174?
5 MR. KELLY: (Objection. Form
6 A This section is about a POSI TA
7 who was notivated to increase ablation
8 volune, could have cone up with a conbination
9 of Racz and Fitz, which would achieve that
10 obj ective of ablation value, and woul d not
11 necessitate strengthening Racz's tip.
12 And there are two type of systens here
13 that we have been tal king about. One is a
14 desi gn that uses a renovabl e radi of requency
15 probe, and another is a systemthat uses
16 depl oyabl e fil anent design, and they to ne
17 are different.
18 And what |'m saying is the conbi nation
19 of Racz and Fitz woul d respect those
20 boundari es between a renovabl e probe and
21 depl oynment fil anent design, and maintaini ng
22 the ability to deliver fluid to the
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1 radi of requency abl ation site. Page S0
2 Then we tal ked earlier, counsel was
3 aski ng ne about the trade off question of
4 having Racz's tenperature of sensing probe
5 replaced with Fitz's el ectrode could be seen
6 as a reasonable trade off. | know I'm just
7 ranbling. [|'mnot sure | answered your
8 guesti on.
9 BY MR PHI LLI PS:
10 Q That's fine. So in this
11 par agraph, you refer to, [As read] "The
12 conventional boundaries between, one,
13 renovabl e RF probe based designs, and two,
14 filanment based designs.” In which of those
15 two categories i s your proposed conbination
16 of Racz and Fitz?
17 MR. KELLY: (Objection. Form
18 A This is a design that
19 depl oyabl e filanents Racz -- excuse ne, Fitz
20 tal ks about el ectrodes bei ng depl oyed.
21 BY MR PHI LLI PS:
22 Q Do you have a clear
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1 under st andi ng of what Fitz neans when he says rage S07
2 "that the el ectrodes may be depl oyed"?
3 MR, KELLY: (bjection. Form
4 A Vell, ny understanding is
5 based on the words that he says. An
6 i ntroducer used to deploy a set of el ectrodes
7 to an area to be treated, so as | tal ked
8 about before, the word "deploy” in ny mnd
9 nmeans nmeke available to use. So the Fitz
10 i nvention, the introducer is inserted, and
11 then the el ectrodes are depl oyed to nake them
12 avai l abl e for RF abl ation.
13 BY MR PHI LLI PS:
14 Q Does Fitz anywhere in the
15 docunent descri be what he neans by the word
16 "depl oy"?
17 A | don't think so, no.
18 Q Does Fitz in this docunent
19 every define the word "depl oy"?
20 A No.
21 Q Does Fitz ever say that the
22 el ectrodes nay be conpletely renoved from
www.DigitalEvidenceGroup.com Digital Evidence Group 202-706-6020

Petitioner's Exhibit 1045
Avanos v. Stratus


http://www.DigitalEvidenceGroup.com
http://www.DigitalEvidenceGroup.com

08/05/2025 Avanos Medical, Inc. vs Stratus Medical, LLC Peter Croshy

1 their introducers? Page S8
2 MR. KELLY: (Objection. Form
3 A He doesn't say that, no.
4 BY MR PHI LLI PS:
5 Q Let's | ook at paragraph 110 of
6 your declaration. It begins on page 30.
7 A | have it.
8 Q What do you nmean when you say
9 in the third sentence [As read] "Fitz Figure
10 4 inits description are too vague and
11 | acking of detail to present a neani ngful
12 teaching of how to achi eve that enbodi nent."
13 MR, KELLY: (bjection. Form
14 A Vell, Fitz describes just
15 the --
16 MR. KELLY: (Objection scope al so.
17 A Fitz describes just the distal
18 end of these enbodinments in his invention
19 W t hout providing any information about how
20 t hose el ectrodes are depl oyed at the distal
21 end.
22 So | don't know how to achi eve the
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1 enbodi ment because he doesn't tell nme how to Page 509
2 depl oy those el ectrodes, and | say that here
3 in ny paragraph 110. [As read] "FromFitz
4 Figure 4 and its one paragraph description in
5 t he text how the enbodinment is constructed to
6 achi eve the enployed configuration shown."
7 BY MR PHI LLI PS:
8 Q What do you nean by the | ast
9 sentence of this paragraph 1107
10 MR. KELLY: (Objection. Form
11 A The sentence says [As read]
12 "Fitz does not teach how to nmake a functional
13 devi ce having how to depl oy el ectrodes shown
14 in Figure 4."
15 So Fitz chose the distal end of an
16 i ntroducer with radi of requency el ectrodes
17 depl oyed, but does not teach how to actually
18 achieve it. So there's no information on
19 Fitz on how to depl oy those el ectrodes as
20 shown in Figure 4.
21 BY MR PHI LLI PS:
22 Q Okay. Thank you, M. Crosby.
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1 That's all | have. Page 310
2 MR. KELLY: W can go off the
3 record. |1'll need a mnute before recross.
4 (A break was taken at 4:43 p.m) 4:43 p.m
5 (Proceedings resuned at 5:01 p.m)
6 EXAM NATI ON
7 BY MR KELLY:
8 Q M. Crosby, wel cone back.
9 Fromthe tinme we started the deposition this
10 nmorning to the tine | conpleted ny
11 cross-exam nation, did you have any
12 conversations with your counsel related to
13 any of your testinony?
14 A No.
15 Q Did you have any conversations
16 with your counsel today related to your
17 decl aration or any of your testinony today?
18 A Are you asking if | had any
19 conversations today fromthe tine the
20 deposition started?
21 Q Yes.
22 A | had no conversations about
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1 nmy -- any of that today. Page St
2 Q Okay. So fromthe tine the
3 deposition started this nmorning until now,
4  you have had no conversations w th your
5 counsel related to your declaration or any of
6 your testinony today?
7 A That is correct.
8 Q Okay. You indicated earlier
9 during M. Phillips' questioning that at one
10 poi nt, you spoke with M. Boudousquie, the
11 CEO of Stratus; is that right?
12 A Yes, he had to rem nd ne of
13 his name, but that's correct.
14 Q And about when was this
15 conversati on?
16 A Late February, early March
17 t hereabouts. | don't recall the exact date.
18 Q Did you speak with
19 M . Boudousqui e nore than once?
20 A No. Just once.
21 Q And for this one conversation
22 with M. Boudousquie, who was present?
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1 A My recollectionis alittle rage St2
2 hazy to be honest, but ny recollection is
3 M. Phillips was present, and | can't recall
4 if there was anot her person present.
5 Q You can't recall who that
6 person was or you're not sure if there was a
7 fourth person?
8 A It was a while ago, and it
9 didn't register that nuch inpact. There nmay
10 have been anot her person present, but |
11 honestly can't be sure.
12 Q And you're not sure whet her
13 M. Phillips was part of that conversation?
14 A | think so, but I can't
15 recal | .
16 Q Do you recall how long this
17 conversation | asted?
18 A Gosh, maybe five m nutes.
19 Q What did M. Boudousquie tell
20 you during this conversation?
21 MR, PHILLIPS: (bjection.
22 Privilege. Do not answer.
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Page 313
1 BY MR KELLY:
2 Q In preparing your declaration,
3 did you rely on anything M. Boudousquie told
4  you during that conversation?
5 A No.
6 Q In preparing for today's
7 testinony, did you rely on anything
8 M. Boudousqui e told you?
9 A No.
10 Q Do you recall whether Cody
11 Jorgenson at Stratus, was part of this
12 conversation with M. Boudousqui e?
13 A No, he was not. | haven't met
14 hi m
15 Q | think you testified earlier
16 today that at one point you spoke with Cody
17 Jorgensen; is that correct?
18 A Who is Cody Jorgensen?
19 Q | believe he's the chief
20 mar keting of ficer of Stratus Medical.
21 A If | said that, | was probably
22 confused with the other conversation | have
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1 had. | don't think I have ever spoken with rage S14
2 Cody Jorgensen. | think if | said so, it's
3 probably because | couldn't renmenber the nane
4 of the CEO when you asked ne that question.
5 Q So to the best of your
6 recol l ection, you haven't spoken with
7 M. Jorgensen?
8 A No. To the best of ny
9 recol l ection, that's correct.
10 Q And you did talk to Stratus's
11 CEO M. Boudousqui e?
12 A | had a short conversation.
13 It was about five minutes, as | said, with a
14 person from Stratus who | believe was the
15 CEOQ. | got confused with his nanme, and I'm
16 pretty sure, but can't be certain that
17 M. Phillips was present.
18 Q Earlier when you were
19 answeri ng questions posed by M. Phillips,
20 you were asked whet her you had forned an
21 opinion as to whether Claim1 of Lee is
22 enabl ed for treatnent of nasses other than
www.DigitalEvidenceGroup.com Digital Evidence Group 202-706-6020

Petitioner's Exhibit 1045
Avanos v. Stratus


http://www.DigitalEvidenceGroup.com
http://www.DigitalEvidenceGroup.com

08/05/2025 Avanos Medical, Inc. vs Stratus Medical, LLC Peter Croshy

1 uterine fibroids. Do you recall that Page St

2 question?

3 A | do recall the question, yes.

4 Q And you recall responding to

5 t hat question?

6 A | recall responding. | can't

7 remenber the exact response, but | do recall

8 that | responded.

9 Q When did you form an opinion
10 as to whether aim1 of Lee is enabled for
11 treat ment of masses other than uterine
12 fibroids?

13 MR. PHI LLIPS: (bjection.

14 Foundat i on.

15 A | don't think there was a

16 specific point in time. | have been reading
17 the Lee patents for a few nont hs now.

18 think the best way to answer i s ny opinions
19 energe over time. | don't think there is a
20 specific date that ny opinion becanme what you
21 descri bed.

22 BY MR KELLY:
www.DigitalEvidenceGroup.com Digital Evidence Group 202-706-6020

Petitioner's Exhibit 1045
Avanos v. Stratus


http://www.DigitalEvidenceGroup.com
http://www.DigitalEvidenceGroup.com

08/05/2025 Avanos Medical, Inc. vs Stratus Medical, LLC Peter Croshy

1 Q But this opinion was not Page Sto
2 expressed in your declaration, right?
3 A | don't think that was in ny
4 decl aration, no.
5 Q Ckay. Did you form an opinion
6 as to whether Caim1l of Lee is enabled for
7 treatnent of nmasses other than uterine
8 fibroids before today?
9 A | formed opi ni ons about
10 whet her all of these patents were enabl ed
11 before today. | think your question is nore
12 speci fic about, and correct ne if |'m wong,
13 about the treatnent of things other than
14 uterine fibroids. So can | just nake sure |
15 under stand the question before answering?
16 Q Vell, M. Phillips referred
17 you to Claiml of Lee. You're welcone to
18 ook at Claiml1l of Lee if you like, and he
19 asked you whether Caim1 of Lee has enabl ed
20 the treatnent of nmasses other than uterine
21 fibroids.
22 A Can you read back the question
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1 for me pl ease? rage St
2 Q The question that M. Phillips
3 posed to you?
4 A Yes.
5 Q Sure. M. Phillips asked you,
6 [As read] "Did you forman opinion as to
7 whether CQaim1l of Lee is enabled for
8 treat ment of masses other than uterine
9 fibroids?" Sorry. Excuse nme. |'mreading
10 my own question to you now.
11 Ckay. M. Phillips asked you earlier
12 today [As read] "Have you forned an opinion
13 whether Caim1l of Lee is enabled for
14 treatnent of nasses other than uterine
15 fibroids?"
16 A And what was ny answer?
17 Q You said [As read] "It's hard
18 totell. | haven't |looked to see in Figure 1
19 woul d be appropriate for other types of
20 masses. | don't recall there's any |anguage
21 in Lee that specifically using other types of
22 masses.” And | apol ogi ze because the
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1 transcript is not finalized yet, so | can't Page S18
2 tell you exactly what your answer was. |'m
3 just curious when the opinion was forned and
4 whether it was before today.
5 A VWl l, there are two el enents
6 to that question | think. One is, did |l form
7 an opi ni on about whether or not Lee Claim1l
8 was enabl ed, and since Lee Claim1l is not
9 specific to uterine fibroids, and if Caiml
10 is enabled for anything, then it's enabl ed
11 for masses that will Lee is directed toward,
12 and it says right here, [As read] "Frequency
13 abl ation device for the destruction of tissue
14 masses. "
15 So | go back to the answer | said. |
16 haven't thought about it in terns of other
17 tissue masses. | think that's what | said in
18 nmy previous answer.
19 Q Did you enpl oy the Wands
20 factors when you were form ng your opinion
21 about the enablenment of Claim1 of Lee?
22 MR. PHI LLIPS: (bjection.
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1 Foundat i on. Page 319
2 A " maware of the Wands
3 factors. | didn't specifically go through
4 each one of the Wands factors. | look at it
5 fromthe perspective of, what does Claim1l
6 say and doesn't give ne enough information to
7 enable ne to inplenment this device according
8 to Caiml1l? | could go through Wands factors
9 now i f you want, but | didn't specifically do
10 that at the tine.
11  BY MR KELLY:
12 Q So to the extent that your
13 testinony is that you did form an opinion,
14 you fornmed that opinion when M. Phillips
15 asked you the question?
16 A VWll, | said there are two
17 elements to it, did I? Forman opinion as to
18 whether it was enabled, and did | form an
19 opinion as to whether it was enabled for
20 masses ot her than uterine fibroids?
21 And | think I said | had thought about
22 t he second part of that question, so from
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1 t hat perspective, | hadn't fornmed an opi nion rage 520
2 before today until | was asked that question.
3 Q Okay. So you hadn't thought
4 about that until M. Phillips asked you?
5 A For that specific second part
6 of question, for nasses other than uterine
7 fibroids, not until today.
8 Q When did you form an opinion
9 as to whether aim1l of Lee was enabl ed for
10 treatment of uterine fibroids?
11 MR. PHILLIPS: (bjection.
12 Foundat i on.
13 A | think I described that
14 earlier that there's no single date like
15 that. | have been reviewing all of these
16 patents for some tine, and ny opinions
17 energed over tine, so | can't give you a
18 specific date.
19 BY MR KELLY:
20 Q But that opinion is not
21 expressed in your declaration?
22 A That opinion is not
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1 specifically expressed in the declaration. rage Szt
2 Q And you formed it before
3 t oday?
4 A Yes.
5 MR. KELLY: No further questions.
6 THE W TNESS: Ckay.
7 THE COURT REPORTER: Could | get
8 transcript orders on the record, please?
9 MR KELLY: We would like a
10 transcript order. Can we get it in a week?
11 THE COURT REPORTER Did you want a
12 transcript?
13 MR PHILLIPS: Yes. At the sane
14 tinme, please, and a rough transcript as well.
15 MR. KELLY: Can we get a rough to.
16 (Ther eupon, the deposition concluded at
17 5:14 p.m and reading and signing was
18 wai ved. )
19
20
21
22
www.DigitalEvidenceGroup.com Digital Evidence Group 202-706-6020

Petitioner's Exhibit 1045
Avanos v. Stratus


http://www.DigitalEvidenceGroup.com
http://www.DigitalEvidenceGroup.com

08/05/2025 Avanos Medical, Inc. vs Stratus Medical, LLC Peter Croshy

Page 322
1 CERTI FI CATE

I, Okeemah S. Henderson, RPR, the officer before
whom t he foregoing deposition was taken, do hereby certify
that the foregoing transcript is a true and correct record

of the testinony given; that said testinony was taken by ne

o o0~ WDN

stenographically and thereafter reduced to typewiting
under ny direction; that reading and signing was not

8 requested; and that | amneither counsel for, related to,
9 nor enployed by any of the parties to this case and have no
10 interest, financial or otherwise, in its outcone.

11 IN WTNESS WHERECF, | have hereunto set ny hand
12 and affixed nmy notarial seal this 15th day of August, 2025.
13 My conmission expires:

14 Novenber 30, 2027

15

16

i 0"k Aol

18

Okeemah S. Henderson, RPR
19 O ficial Court Reporter
20
21
22
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               1                 P R O C E E D I N G S



               2                     PETER CROSBY,



               3     was called as a witness, and having affirmed,



               4     was examined and testified as follows:



               5               THE WITNESS:  I do.



               6                      EXAMINATION



               7     BY MR. KELLY:



               8               Q.   Good morning, Mr. Crosby.



               9               A.   Good morning.



              10               Q.   Can you hear me okay?



              11               A.   I can hear you fine.



              12               Q.   All right.



              13               A.   I'll let you know if I can't.



              14               Q.   All right.  Could you please



              15     state your name for the record?



              16               A.   Peter Crosby.



              17               Q.   And you understand that you



              18     are under oath today?



              19               A.   Yes.



              20               Q.   Is there anything that would



              21     prevent you from providing competent and



              22     complete truthful testimony today?
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               1               A.   No.



               2               Q.   Have you been deposed before?



               3               A.   Yes.



               4               Q.   About when?



               5               A.   When?  The last time February



               6     of this year abut March.



               7               Q.   And about how many times have



               8     you been deposed?



               9               A.   Over what period of time?



              10               Q.   Your career.



              11               A.   30.



              12               Q.   So it sounds like you're



              13     familiar with how depositions work?



              14               MR. PHILLIPS:  Objection form.



              15               A.   I'm familiar with how



              16     depositions work in some jurisdictions.



              17     BY MR. KELLY:



              18               Q.   Okay.  Because we have a court



              19     reporter transcribing your testimony, I'll



              20     ask that you try to let me finish my



              21     questions before you answer and if at any



              22     point you do not understand the question I'm
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               1     asking just let me know and I will try to



               2     clarify it.  Okay?



               3               A.   Yes.



               4               Q.   And if at any point you need



               5     to take a break, just let me know and we can



               6     do that.  That's not a problem.  Okay?



               7               A.   Yes.



               8               Q.   To the extent we do take



               9     breaks during today's cross examination do



              10     you understand you're not permitted to speak



              11     with anyone about the substance of your



              12     testimony during those breaks?



              13               A.   I understand.



              14               Q.   What did you do to prepare for



              15     today's deposition?



              16               A.   Over what period of time.



              17               Q.   The entirety of time that you



              18     prepared for today's deposition?



              19               A.   I read multiple documents



              20     including my declaration, the patent owner's



              21     response of their declaration of Dr. Tucker,



              22     Dr. Tucker's deposition transcript.
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               1          The patents, a few other documents that



               2     I can't recall their names right now.  I had



               3     several conversations with Mr. Phillips and



               4     that's about all I can remember.



               5               Q.   Did you prepare for today's



               6     deposition by discussing your testimony with



               7     anyone other than Mr. Phillips?



               8               A.   No.



               9         (Stratus Exhibit 2006 was marked for



              10                   identification.)



              11               Q.   Mr. Crosby, I've handed you a



              12     copy of a document that's been previously



              13     marked Stratus Exhibit 2006.



              14            Can you identify this document for the



              15     record?



              16               A.   It appears to be a copy of my



              17     declaration in this case.



              18               Q.   If you turn to page 91 of



              19     Exhibit 2006, is this your signature on page



              20     91?



              21               A.   Yes, it is.



              22               Q.   And this document was signed
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               1     on May 22, 2025; is that right?



               2               A.   Yes.



               3               Q.   If you turn to the cover page



               4     of Exhibit 2006 there are four IPR



               5     proceedings listed on the cover; is that



               6     correct?



               7               A.   Yes.



               8               Q.   And those are IPR case numbers



               9     2024-01209, 2024-01210, 2024-01211 and



              10     2024-01212; is that correct?



              11               A.   Yes.



              12               Q.   And if you turn to paragraph 1



              13     of this document I believe you repeated those



              14     case numbers here in the table following



              15     paragraph 1, correct?



              16               A.   Yes.



              17               Q.   Is it correct that your



              18     testimony in Exhibit 2006 was prepared for



              19     all four of these IPR proceedings?



              20               A.   Yes.



              21               Q.   So you prepared just one



              22     declaration to apply to all four IPR cases,
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               1     correct?



               2               A.   Yes.



               3               Q.   So going forward I would just



               4     refer to Exhibit 2006 as your declaration; is



               5     that okay?



               6               A.   Yes, this is part of the



               7     declaration but, yes, there are other



               8     documents included by reference, if I



               9     remember correctly.



              10               Q.   Okay.  What are those



              11     documents?



              12               A.   Well, the patents themselves,



              13     of course.  I think there's another exhibit



              14     labeled 2008, if I remember correctly which



              15     is a claims chat.



              16               Q.   Other than Exhibit 2006 and



              17     Exhibit 2008 have you provided any documents



              18     that comprise testimony in this IPR?



              19               A.   No.



              20               Q.   About when did you start



              21     working on your declaration?



              22               A.   Mid to late February, I
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               1     recall.



               2               Q.   February of 2025?



               3               A.   Yes, I apologize.  February of



               4     2025.



               5               Q.   Between February of 2025 and



               6     May 22nd of 2025, about how many hours did



               7     you spend preparing your declaration?



               8               A.   I can't recall.  I'd have to



               9     look at my invoices for my time history.



              10               Q.   Was it more than 20 hours?



              11               A.   Yes.



              12               Q.   Was it more than 40 hours?



              13               A.   I honestly can't recall the



              14     exact number.  I think it was more than 40



              15     but I don't have a specific number in my



              16     mind.



              17               Q.   Did you personally write the



              18     words in your declaration?



              19               A.   Yes.



              20               Q.   Did you prepare more than one



              21     draft of this declaration?



              22               A.   Yes.
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               1               Q.   Did you personally write the



               2     first draft?



               3               A.   The first draft?



               4               Q.   Yes.



               5               A.   Yes.



               6               Q.   Did anyone else write any of



               7     the words in your declaration?



               8               A.   I asked for and received



               9     review comments from Laurence & Phillips Law



              10     Firm and I considered those comments and some



              11     of them I incorporated and some of them I



              12     didn't.



              13               MR. PHILLIPS:  I'm going to



              14     instruct the witness not to reveal the



              15     content of any conversation that you had with



              16     attorneys at Laurence & Phillips.



              17     BY MR. KELLY:



              18               Q.   Could you turn with me back to



              19     paragraph 1 of your declaration.  And you see



              20     in the table here 3 different Stratus patents



              21     are listed, right?



              22               A.   Yes.
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               1               Q.   In preparing your declaration



               2     did you review U.S. Patent Number 10966782?



               3               A.   Yes.



               4               Q.   And in preparing your



               5     declaration did you review the prosecution



               6     history of U.S. Patent 10966782?



               7               A.   I glanced at it but I wouldn't



               8     say I reviewed it.  I was aware of it and I



               9     had it but I didn't review it.



              10               Q.   In preparing your declaration



              11     did you review U.S. Patent No. 10736688?



              12               A.   Yes.



              13               Q.   And in preparing your



              14     declaration did you review the prosecution



              15     history of U.S. Patent Number 10736688?



              16               A.   I think it's the same answer.



              17     It was available to me and I glanced at it,



              18     but I didn't review it in detail.



              19               Q.   Okay.  We got one more.  In



              20     preparing your declaration did you review



              21     U.S. Patent Number 10925664?



              22               A.   Yes.
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               1               Q.   And in preparing your



               2     declaration did you review the prosecution



               3     history of U.S. Patent Number 10736664?



               4               MR. PHILLIPS:  Objection asked.



               5               A.   I had the prosecution history



               6     available to me and I glanced at it, but I



               7     didn't review it in detail.



               8               MR. PHILLIPS:  Also objection form



               9     to the last question.



              10               MR. KELLY:  I think I misspoke with



              11     respect to the patent number, so I'm going to



              12     ask one more time.



              13     BY MR. KELLY:



              14               Q.   In preparing your declaration



              15     did you review the prosecution history of US



              16     Patent Number 10925664?



              17               A.   Yes.



              18               Q.   You reviewed the prosecution



              19     history of the 664 --



              20               A.   I'm sorry.  Could you ask the



              21     question again?



              22               Q.   Yes.  Sorry.  In preparing
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               1     your declaration did you review the



               2     prosecution history of U.S. Patent Number



               3     10,925,664?



               4               A.   Similar answer.  I had the



               5     prosecution history available to me.  I



               6     glanced at it, but I did not review it in



               7     detail.



               8     (Exhibit 1001 was marked for identification.)



               9     BY MR. KELLY:



              10               Q.   Mr. Crosby, I've handed you a



              11     copy of what has been previously marked as



              12     Exhibit 1001.



              13            Can you identify this document?



              14               A.   This appears to be a copy of



              15     U.S. Patent 10966782 B2.



              16               Q.   If you turn to the second page



              17     of the 782 Patent do you see a heading that



              18     reads, [As read] "Related U.S. application



              19     data"?



              20               A.   Yes.



              21               Q.   In the first full paragraph



              22     beneath that heading do you see three
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               1     provisional application numbers listed?



               2               A.   Paragraph Number 60 you're



               3     referring to?



               4               Q.   Yes.



               5               A.   Yes, I see that.



               6               Q.   And these are provisional



               7     application Number 61/357894, 61/357886 and



               8     61/347351, correct?



               9               A.   Yes.



              10               Q.   In preparing your declaration



              11     did you review any of these provisional



              12     applications?



              13               A.   No.



              14     (Exhibit 1002 was marked for identification.)



              15     BY MR. KELLY:



              16               Q.   Mr. Crosby, I've handed you



              17     copy of what's been previously marked as



              18     Exhibit 1002.  This is the 688 patent,



              19     correct?



              20               A.   It's U.S. Patent 10736688 B2.



              21               Q.   If you turn to page 2 do you



              22     see another heading that says, [As read]
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               1     "Related U.S. application data"?



               2               A.   Yes.



               3               Q.   And do you see provisional



               4     application number 61/280557 and provisional



               5     application number 61/347351 listed here in



               6     the 688 Patent?



               7               A.   Yes.



               8               Q.   In preparing your declaration



               9     did you review either of these provisional



              10     applications?



              11               A.   I don't believe so.  No.



              12               Q.   Let's turn back to your



              13     declaration and could you turn with me to



              14     paragraph 23.



              15               A.   This is Exhibit 2006?



              16               Q.   Yes.  Correct.



              17               A.   And what paragraph?



              18               Q.   23.  You see in the bullet



              19     points of paragraph 23 that you refer to the



              20     references Racz Ftz, Lee, Young 965 Scheibe,



              21     Cosman, Young 201 and Godara?



              22               A.   Yes, I see that.
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               1               Q.   In preparing your declaration



               2     did you review each of these references?



               3               A.   Yes.



               4               Q.   In paragraph 24 of your



               5     declaration you refer to Exhibit Numbers



               6     1031, 1032, 1033 and 1034, correct?



               7               A.   Yes.



               8               Q.   And these are the declarations



               9     of Dr. Tucker?



              10               A.   Yes.



              11               Q.   In preparing your declaration



              12     did you review each of these declarations?



              13               A.   Yes.



              14               Q.   Did you review each of them in



              15     their entirety?



              16               A.   Can you expand on that



              17     question?  I don't understand quite what you



              18     mean by that.



              19               Q.   Did you review each of Exhibit



              20     Numbers 1031, 1032, 1033 and 1034 in their



              21     entirety?



              22               A.   I understand the numbers but I
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               1     don't understand what you mean by, quote, in



               2     their entirety.



               3               Q.   Did you review the entire



               4     declaration or just part of it?



               5               A.   I reviewed the entire



               6     declaration.



               7               Q.   And that's true for each of



               8     Exhibits 1031, 1032, 1033 and 1034?



               9               A.   Yes.



              10               Q.   Other than lawyers for Stratus



              11     Medical, did you speak to anyone else about



              12     the substance of your testimony when you were



              13     preparing your declaration?



              14               A.   No.



              15               Q.   At any point did you speak to



              16     Cody Jorgensen at Stratus Medical about the



              17     testimony in your declaration?



              18               A.   About the testimony, no.



              19               Q.   During the time period you



              20     were preparing your declaration did you speak



              21     to Cody Jorgensen?



              22               A.   Yes.
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               1               Q.   And were lawyers for Stratus



               2     Medical present during those conversations?



               3               A.   Yes.



               4               Q.   I apologize.  I was looking



               5     for a document I could not locate, so I'll



               6     look for it during a break.



               7            At any point, have you spoken to Mark



               8     Russo about the testimony in your



               9     declaration?



              10               A.   No.



              11               Q.   Have you spoken to Mark Russo



              12     at all in relation to the IPR's addressed in



              13     your declaration?



              14               A.   No.



              15               Q.   During the time period during



              16     which you were preparing your declaration did



              17     you speak with Mark Russo?



              18               A.   No.



              19               Q.   Have you corresponded with



              20     Mark Russo by e-mail or text in relation to



              21     the IPR proceedings addressed in your



              22     declaration?
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               1               A.   No.



               2               Q.   Have you corresponded with



               3     Mark Russo by any other means in relation to



               4     the IPR proceedings addressed in your



               5     declaration?



               6               A.   Could you repeat that



               7     question?  It was compound, just the



               8     beginning.



               9               Q.   So earlier I asked if you had



              10     corresponded with Mark Russo by e-mail or



              11     text in relation to the IPRs addressed in



              12     your declaration.  I think your answer was,



              13     "No".  Correct?



              14               A.   Yes.



              15               Q.   So my question is:  Did you



              16     correspond with Mark Russo by any means other



              17     than e-mail or text in relation to the IPR



              18     proceedings addressed in your declaration?



              19               A.   No.



              20     (Exhibit 2001 was marked for identification.)



              21               Q.   Mr. Crosby, I handed you an



              22     exhibit previously marked as Exhibit 2001 in
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               1     these proceedings.



               2            Do you see that?



               3               A.   Yes.



               4               Q.   Have you ever seen this



               5     document before?



               6               A.   No.



               7               Q.   In preparing your declaration,



               8     did you, at any point, review this document?



               9               A.   No.  Hard to review if I



              10     haven't seen it.



              11               Q.   I agree.  In preparing your



              12     declaration, did you at any point review a



              13     draft of this document?



              14               A.   No.



              15               Q.   And in preparing your



              16     declaration, did you, at any point, review



              17     written materials that were prepared by Mr.



              18     Russo?



              19               A.   I did not review any written



              20     materials prepared by Dr. Russo, no.



              21               Q.   Did you review any written



              22     materials that were provided to you by
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               1     Mr. Russo?



               2               A.   No.  Let me modify one of



               3     those answers, if I may.  Dr. Russo published



               4     a paper some time ago.  I did review that



               5     paper but it's publically available, it was



               6     not provided by him.



               7               Q.   Do you remember what paper



               8     that was?



               9               A.   Oh, gosh, I think it was



              10     something like a history of radiofrequency



              11     neurotomy.



              12               Q.   And you recall whether that



              13     article by Mr. Russo was provided as an



              14     exhibit in these IPR proceedings?



              15               A.   If I remember correctly, I



              16     think it was referenced in the patent owner's



              17     response.  I don't know if it was in Dr.



              18     Russo's declaration because I haven't read



              19     it.



              20               Q.   And that would have been the



              21     only written material prepared by Dr. Russo



              22     that you reviewed as part of your preparing
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               1     your declaration?



               2               MR. PHILLIPS:  Objection.  Form.



               3               A.   Well, I reviewed it but it



               4     wasn't necessarily as part of preparing my



               5     declaration.



               6     BY MR. KELLY:



               7               Q.   Okay.  Okay.  I have some



               8     questions for you about your background and



               9     experiences.  Let's start in your declaration



              10     at paragraph 6, if you could turn there.



              11            And in paragraph 6 of your declaration



              12     you state that you are, [As read] "A named



              13     inventor on over 50 issued U.S. Patents and



              14     public applications and foreign equivalence",



              15     correct?



              16               MR. PHILLIPS:  Objection.  Form.



              17               A.   That's what it says on



              18     paragraph 6, yes.



              19     BY MR. KELLY:



              20               Q.   And you testified here in



              21     paragraph 6 that, [As read] "Some of my



              22     patents focus on the application of

�









                                                                 26







               1     electromagnetic energy to nerves and some



               2     focus on radiofrequency ablation"; is that



               3     correct?



               4               A.   That's correct.  That's what



               5     the words say.



               6               Q.   What in the difference between



               7     these things?



               8               A.   Between what?



               9               Q.   What is the difference between



              10     radiofrequency ablation and applying



              11     electromagnetic energy to nerves?



              12               A.   Radiofrequency energy is one



              13     type of electromagnetic energy and if it's



              14     applied to nerve or to any other tissue,



              15     radiofrequency energy can cause destruction



              16     of tissue.



              17          So you can apply electromagnetic energy



              18     to, for example, stimulate a nerve or destroy



              19     a nerve or to provide a sensory output from a



              20     nerve.  There are lots of applications.



              21               Q.   You mentioned destroying



              22     nerves just now.  Is that the same as
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               1     ablation?



               2               A.   It can be, but not



               3     necessarily.



               4               Q.   What's the difference between



               5     ablating a nerve and destroying a nerve?



               6               A.   My understanding, not being a



               7     physician, but my understanding is that with



               8     radiofrequency ablation of a nerve depending



               9     on how the energy is applied and for what



              10     duration and to what temperature the tissue



              11     is allowed to heat, it may completely destroy



              12     the nerve or destroy some of the fibers in



              13     the nerve.



              14          In some clinical applications the



              15     objective is to stand or stop conduction of



              16     same fibers while allowing the other fibers



              17     to continue to function.



              18          So if you completely destroy a nerve you



              19     might lose some functions that you want to



              20     keep.  So it's a precise application of



              21     energy to destroy just the functions you want



              22     to destroy.
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               1               Q.   And I believe you mentioned



               2     stimulating nerves also, right?



               3               A.   Yes.



               4               Q.   Is there a difference between



               5     stimulating the nerve and ablating the nerve?



               6               A.   There can be, yes.



               7               Q.   What is the difference?



               8               A.   The purpose of stimulating a



               9     nerve would be to more often than not produce



              10     an action potential that goes up or down a



              11     nerve.  So in other words, to provide an



              12     electrical stimulation which mimics or



              13     replaces a function of the nerve whereas



              14     radiofrequency ablation of a nerve, the



              15     intention would be to destroy a particular



              16     function of the nerve.



              17               Q.   In paragraph 6 where you



              18     indicate that some of my patents focus on



              19     radiofrequency ablation, you're not limiting



              20     that to ablation of nerve tissue, right?



              21               A.   I have several patents that



              22     refer to radiofrequency ablation.  One, if I
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               1     remember correctly refers to radiofrequency



               2     ablation for the destruction of breast cancer



               3     tissue and there are a couple of other



               4     patents refer to radiofrequency ablation of a



               5     nerve.



               6               Q.   So in paragraph 6 when you



               7     say, [As read] "Radiofrequency ablation," you



               8     mean ablating any kind of tissue with



               9     radiofrequency energy?



              10               A.   Well, not necessarily, no.



              11               Q.   Well, I'm trying to understand



              12     the distinction that you've made in paragraph



              13     6 between radiofrequency ablation and the



              14     application of electromagnetic energy to



              15     nerves.



              16            And it sounds like the application of



              17     electromagnetic -- I'll start over.  In



              18     paragraph 6 when you refer to the application



              19     of electromagnetic energy to nerves, that



              20     electromagnetic energy has to be applied to



              21     nerve tissue, right?



              22               A.   More often than not, yes.
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               1               Q.   But if you're applying



               2     electromagnetic energy to nerves that doesn't



               3     mean you're ablating the nerve tissue



               4     necessarily?



               5               A.   Not necessarily, no.



               6               Q.   When you say "radiofrequency



               7     ablation," that means the tissue that's



               8     receiving the radiofrequency energy must be



               9     ablated?



              10               A.   Not necessarily, no.



              11               Q.   Well, some of the tissue has



              12     to be ablated, right?



              13               A.   Well, yes but as I said



              14     sometimes the purpose of radiofrequency



              15     ablation of a nerve is not to destroy that



              16     tissue but the expand the tissue so it stops



              17     its function.



              18          It's a bit like saying, you know, you're



              19     a driver, so you can drive a motorcycle or a



              20     truck, right, it's the same thing as driving.



              21          Well, no, they're not.  So you have to



              22     understand what the application is to be able
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               1     to answer your question.



               2               Q.   Okay.  Let me see if I can ask



               3     it a little more clearly.  If a device is



               4     designed for radiofrequency ablation, it's



               5     not necessarily designed for ablating nerve



               6     tissue specifically?



               7               A.   Well, yes, of course it is.



               8     You can't design a device for ablation of a



               9     tissue without knowing the tissue you are



              10     trying to ablate.  The device you use for



              11     ablating something in the brain is going to



              12     be something quite different for use for



              13     ablating a liver cancer.  You can't just say



              14     design a device for radiofrequency ablation



              15     or for radiofrequency --



              16               THE COURT REPORTER:  I'm sorry.



              17     You're talking too fast.



              18               A.   They're not the same.



              19     BY MR. KELLY:



              20               Q.   Well, let me ask it another



              21     way.  If a device is designed for applying



              22     electromagnetic energy to nerves, that

�









                                                                 32







               1     doesn't necessarily mean the device is



               2     designed for ablating nerve tissue?



               3               A.   When you say a device designed



               4     for applying electromagnetic radiation to a



               5     nerve, there are multiple elements of that



               6     device.



               7          One is the electrode system which may be



               8     adjacent to the nerve.  The other is a source



               9     of the path.  I don't understand your



              10     question, which element are you talking



              11     about?



              12               Q.   You mention earlier that some



              13     devices are designed to stimulate nerves,



              14     right?



              15               A.   Correct.



              16               Q.   And some devices are designed



              17     to ablate nerve tissue, correct?



              18               A.   Yes.



              19               Q.   In both of those devices would



              20     be applying electromagnetic energy to nerves?



              21               A.   Yes, they may be.



              22               Q.   If we know that a device is
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               1     designed for applying electromagnetic energy



               2     to nerves, that doesn't necessarily mean that



               3     it's designed for ablating the nerve tissue?



               4               A.   Well, with respect it's a



               5     question that doesn't make sense.  As a



               6     BioMedic engineer you design a device knowing



               7     what the type of tissue and what the function



               8     is and knowing what the clinical application



               9     is.



              10          You don't design a device just for a



              11     particular mechanical or electrical function



              12     without knowing the application and the



              13     target tissue, that doesn't work like that.



              14               Q.   Really my question relates to



              15     paragraph 6 of your declaration, and I'm



              16     trying to understand when you say, [As read]



              17     "My patents focus on the application of



              18     electromagnetic energy to nerves."  That



              19     includes devices that are not designed for



              20     ablating nerve tissue?



              21               A.   That is true.



              22               Q.   Okay.  I think you mentioned
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               1     earlier that you have worked on devices for



               2     ablating breast cancer tissue, right?



               3               A.   That is true.  Yes.



               4               Q.   So a device designed for



               5     ablating breast cancer tissue and a device



               6     designed for ablating nerve tissue are both



               7     examples of radiofrequency ablation devices?



               8               A.   In the same way that a



               9     motorcycle and a semitrailer are both



              10     examples of transport, but they're completely



              11     different.



              12               Q.   Got it.  If a device is



              13     designed for RF neurotomy, then that device



              14     is also an RF ablation device, right?



              15               A.   I go back to my previous



              16     statement.  Which part of the device are you



              17     talking about?  In my world the device



              18     contains many elements.



              19          You could be talking about the



              20     generator, the cables, the wires, the



              21     temperature sensor, the user interface, I



              22     need some more specificity to be able to
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               1     answer that question.



               2               Q.   If a device -- let me see if I



               3     can make it clearer.  If you have a needle



               4     designed for RF neurotomy that needle is



               5     necessarily an RF ablation needle, correct?



               6               A.   For which application?



               7               Q.   If the needle is designed to



               8     achieve RF neurotomy then it must be capable



               9     of ablating tissue, right?



              10               A.   In which anatomical location?



              11               Q.   Any anatomical location.



              12               A.   Well, generally, yes.



              13               Q.   So I'm just trying to



              14     understand the words that you're using in



              15     paragraph 6.  And it sounds like ablation



              16     means that the nerve has to be destroyed or



              17     otherwise rendered inoperable?



              18               MR. PHILLIPS:  Objection.



              19     Mischaracterizes.



              20               A.   I'm reading paragraph 6 and



              21     trying to find those words and I can't find



              22     them.
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               1     BY MR. KELLY:



               2               Q.   Well, you used the word



               3     ablation and so I'm trying to understand --



               4     it sounds like there's a difference between



               5     stimulation and ablation; is that right?



               6               A.   In many circumstances, yes.



               7               Q.   So when you -- it sounds like



               8     some of your patents focus on applying



               9     electromagnetic energy to nerves but not



              10     necessarily ablating nerves?



              11               A.   That is true.



              12               Q.   And some of your patents focus



              13     on radiofrequency ablation of tissue but not



              14     necessarily nerve tissue?



              15               A.   That is true.



              16               Q.   If you look at paragraph 5 of



              17     your declaration I understand from this



              18     paragraph you have a Bachelor's Degree in



              19     Electrical Engineering and a Masters Degree



              20     in Engineering Science, correct?



              21               A.   Yes.



              22               Q.   Did you ever attend medical
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               1     school?



               2               A.   As part of my bio-medical



               3     engineering courses I attended several



               4     classes at the medical school at the



               5     University of Alban.



               6               Q.   Have you ever received a



               7     medical degree?



               8               A.   No.



               9               Q.   So you're not a medical



              10     doctor?



              11               A.   No.



              12               Q.   And I presume you do not hold



              13     any medical board licenses?



              14               A.   No.



              15               Q.   Have you ever performed an RF



              16     neurotomy procedure?



              17               A.   On what animal?



              18               Q.   On any animal.



              19               A.   Yes.



              20               Q.   What animal have you performed



              21     an RF neurotomy procedure on?



              22               A.   A goat.
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               1               Q.   And could you describe that



               2     procedure?



               3               A.   I try to not.  I have not



               4     performed radiofrequency neurotomy procedures



               5     on humans.  I've done some animal work on



               6     radiofrequency neurotomy on other animals.



               7               Q.   And in those animals you were



               8     ablating the nerve tissue of the animal?



               9               A.   Not necessarily.  It was



              10     experimental work to figure out what sort of



              11     stimulation, energy and tops of electrodes we



              12     might need for that.



              13          So the purpose wasn't necessarily to



              14     ablate the nerve it was to explore the types



              15     of designs that we might find most useful for



              16     doing that.



              17               Q.   Have you ever performed a



              18     procedure that resulted in the ablation of



              19     tissue?



              20               A.   I'm trying to understand your



              21     question.  A procedure that was the



              22     manipulation of tissue.
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               1               Q.   That ablated the tissue?



               2               A.   That ablated the tissue.  On



               3     which animal?



               4               Q.   Any animal.



               5               A.   Well, yes, some of the work



               6     that I talked about before we were trying



               7     to -- you know, part of the work of an



               8     engineer working as a research and



               9     development team with clinicians to come up



              10     with a design that meets the clinical need



              11     and if the -- it's a few years ago so I'm



              12     trying to remember.  If the objective was to



              13     design a device for ablation, then I would



              14     imagine that in some of those experiments we



              15     achieved that.  Yes.  I don't recall the



              16     exact thing at that point.



              17               Q.   Are you a member of any pain



              18     medicine association?



              19               A.   Not now.



              20               Q.   Have you ever been a member of



              21     any pain medicine association?



              22               A.   I used to be a member of the
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               1     North American Neuromodulation Society, NANS



               2     which focuses on neuromodulation primarily



               3     for pain.



               4               Q.   And during what time frame



               5     were you a member of the North American



               6     Neuromodulation Society?



               7               A.   Oh gosh.  I think I paid my



               8     first dues about 2011 thereabouts, and then I



               9     think I stopped paying my dues for the 2018



              10     year.



              11               MR. KELLY:  Mr. Crosby, I've handed



              12     you a document that has been previously



              13     marked Exhibit 2007.



              14     (Exhibit 2007 was marked for identification.)



              15     BY MR. KELLY:



              16               Q.   Do you recognize this



              17     document?



              18               A.   Yes, I do.



              19               Q.   Is this your CV?



              20               A.   It's my CV as of the date



              21     written on the bottom left-hand corner.



              22               Q.   Was this CV complete and
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               1     accurate as of May, 2025?



               2               A.   I believe so, yes.



               3               Q.   If you turn wit me to page 7



               4     of your CV there's a heading that reads:



               5     "Scientific Publications".



               6               A.   Yes.



               7               Q.   Do you see that heading?



               8               A.   I do.



               9               Q.   And is the list following the



              10     heading, Scientific Publications a complete



              11     list of scientific articles in which you are



              12     accredited as an author or contributor?



              13               A.   My recollection is this is a



              14     list of the publications which have been peer



              15     reviewed.  I have many other publications



              16     that are not peer reviewed, so I did not



              17     include them on that list.



              18               Q.   I have some questions about



              19     these publications and the subject matter



              20     that's addressed in them.



              21               A.   Okay.



              22               Q.   When I ask you these
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               1     questions, I'm going to use the term RF



               2     neurotomy.



               3               A.   Okay.



               4               Q.   What I mean by RF neurotomy is



               5     that there's ablation of nerve tissue.  Is



               6     that okay?



               7               A.   We can take that as a working



               8     definition, yes.



               9               Q.   If we assume that RF neurotomy



              10     refers to the ablation of nerve tissue are



              11     any of the scientific publications listed in



              12     your CV directed to RF neurotomy?



              13               A.   None of these publications,



              14     no.



              15               Q.   Are any of the scientific



              16     publications listed in your CV directed to RF



              17     ablation?



              18               A.   I'm trying to understand your



              19     question referring to -- you know, of any



              20     tissue?



              21               Q.   Yes, and I'm going to ask you



              22     this question repeatedly in relation to a lot

�









                                                                 43







               1     of documents so I want to make sure we're on



               2     the same page about what I mean.



               3            So when I say "RF neurotomy" I mean



               4     ablation of nerve tissue and when I say "RF



               5     ablation" I mean ablation of any kind of



               6     tissue.



               7            Do you understand the distinction?



               8               A.   I do.



               9               Q.   So just looking back at the



              10     scientific publications in your CV, I think



              11     you testified earlier that none of those



              12     scientific publications are directed to RF



              13     neurotomy?



              14               A.   Sorry.  Is that a question?



              15               Q.   Yes, is it correct that none



              16     of the scientific publications listed in your



              17     CV are directed to RF neurotomy?



              18               A.   That is correct.



              19               Q.   And are any of the scientific



              20     publications listed in your CV directed to RF



              21     ablation?



              22               A.   Not in this list, no.  Several
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               1     of my patents are, of course.



               2               Q.   I'm glad you brought it up.



               3     On page 6 of your CV there's a heading that



               4     reads: "Issued U.S. Patents."  Do you see



               5     that heading?



               6               A.   I do.



               7               Q.   And is the list following the



               8     heading issued U.S. Patents a complete list



               9     of issued U.S. Patents that name you as an



              10     inventor?



              11               A.   As of May, 2025, yes.



              12               Q.   Are any of these issued U.S.



              13     Patents directed to RF neurotomy?



              14               A.   Yes.



              15               Q.   Which ones?



              16               A.   10661078.  Sorry.  Can I go



              17     back to your question.  You have two types of



              18     questions.  Which one was that one again?



              19               Q.   So my question was:  Are any



              20     of the issued U.S. Patents listed in your CV



              21     directed to RF neurotomy?



              22               A.   Yes, that's what I thought.
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               1     So this is just a neurotomy question.  Okay.



               2     12048844.  There may be a couple others in



               3     that family but I cannot -- I'm just looking



               4     at the numbers in the titles.  I'm sorry.  I



               5     didn't realize this was a memory test on my



               6     50 patents or I would have prepared slightly



               7     differently.



               8               Q.   Off the top of your head do



               9     you recall whether your named inventor on



              10     U.S. Patents directed to RF neurotomy that



              11     are in more than one patent family?



              12               A.   I think there are two families



              13     but you're asking me to remember details of



              14     all these patents.



              15               Q.   So there's a lot of patents



              16     but we're sure 10661078 and 12048844 are



              17     directed to RF neurotomy?



              18               A.   Well, they include RF



              19     neurotomy as one of the things that's in the



              20     patent, yes.



              21               Q.   Perhaps you haven't reviewed



              22     it but do you recall generally the subject
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               1     matter addressed in 10661078?



               2               A.   My recollection is this is for



               3     an implantable device which includes several



               4     different ways of stimulating nerves and a



               5     module for generating greater frequency



               6     ablation of the nerve in an implantable



               7     device.  As the literature will show



               8     radiofrequency neurotomy for pain often needs



               9     to be repeated.



              10          So one of the basic ideas of this



              11     invention is that rather than having to bring



              12     a patient in every six months or so for



              13     another procedure, you could implant a device



              14     which includes a radio frequently generator



              15     which would deliver the radiofrequency signal



              16     to a permanently implanted electrode adjacent



              17     to the nerve.



              18          So this takes the idea of radiofrequency



              19     neurotomy one extra step to be able to do it



              20     with an implantable device.



              21               Q.   So the device is I guess



              22     surgically implanted into the patient?
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               1               A.   That is correct.



               2               Q.   And how long is it operable in



               3     the patient?



               4               A.   Ten years.



               5               Q.   Aside from the issued patents



               6     you've identified as being directed to RF



               7     neurotomy, are any of the issued U.S. Patents



               8     listed in your CV directed to RF ablation?



               9               A.   As I said before the patents



              10     aren't necessarily directed to RF ablation



              11     they include RF ablation.  It's one of the



              12     several things that are in the Patent



              13     disclosure and there's another patent which



              14     there is -- directed towards RF ablation but



              15     I have to remember which one it is.  That's



              16     6106524.



              17               Q.   Do you recall any others?



              18               A.   They're the few that spring to



              19     mind right now.



              20               Q.   On page 4 of your CV there's a



              21     heading that reads, "Select Expert



              22     Engagements and Testimony".
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               1               A.   Yes.



               2               Q.   Do you see that heading?



               3               A.   I do.



               4               Q.   Is it correct that you were



               5     retained as an expert witness in each of the



               6     engagements listed under this heading?



               7               A.   I was engaged as an expert,



               8     yes.



               9               Q.   So you weren't a fact witness



              10     in these cases?



              11               A.   I see what you're saying.  Are



              12     you asking -- I don't quite understand the



              13     question.



              14          Could you please be clearer on the



              15     question.



              16               Q.   So the heading says, "Select



              17     Expert Engagements and Testimony".



              18               A.   Yes.



              19               Q.   So from that heading I assumed



              20     that all of the cases that you've listed here



              21     you were an expert witness and I'm just



              22     wondering if my assumption is correct?
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               1               A.   I interpret it from a previous



               2     question there's a distinction between an



               3     expert witness and a fact witness.  Is that



               4     what you're asking because I wasn't sure?



               5               Q.   Yes.



               6               A.   I think that these are all



               7     expert witness cases, yes.



               8               Q.   In any of the expert



               9     engagements listed in your CV were you asked



              10     to opine on subject matter that included RF



              11     neurotomy?



              12               A.   Not for RF neurotomy, no.



              13               Q.   In any of the expert



              14     engagements listed in your CV were you asked



              15     to opine on subject matter that included RF



              16     ablation?



              17               A.   Yes.



              18               Q.   Which ones?



              19               A.   I knew you were going to ask



              20     that.  Now I got to go back again.



              21          On the bottom of page 5 Case 337 TA 1356



              22     in the International Trade Commission.  This
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               1     has to do with certain dermatological



               2     treatment devices and components.



               3          So the basic idea here is radiofrequency



               4     ablation for dermatological treatment,



               5     treatment of skin, skin resurfacing.  So that



               6     case in the International Trade Commission



               7     which then developed into an IPR.



               8          So I supported the declaration in



               9     support of the patent known as preliminary



              10     response and was deposed.  Appeared at trial



              11     in the RTC, three days; were deposed, two



              12     days; so that was about radiofrequency



              13     ablation of skin.



              14               Q.   So in that case --



              15               A.   There's one other but okay.



              16               Q.   I'm sorry.  You can finish.



              17     If there's more you wanted to identify, go



              18     ahead.



              19               A.   Yes, Case No. 21 STCV 30687.



              20     This was a product liability case in which a



              21     patient had a plastic surgery procedure which



              22     involved radiofrequency ablation of fat
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               1     tissue and she alleged an injury and I



               2     examined the electrosurgery equipment that we



               3     used for that and wrote a declaration in



               4     support of the MSJ.



               5               Q.   Okay.  Any others you can



               6     think of?



               7               A.   That's all for the moment,



               8     that I can talk about.



               9               Q.   So just to understand, in the



              10     ITC case you mentioned which ends in 1356,



              11     you said that involved RF ablation of



              12     dermatological tissue; is that correct?



              13               A.   Yes.  There's another one I



              14     just realized on the third one down on page



              15     5.  Case No. 337 TA 1262 also in the



              16     International Trade Commission which is a



              17     similar case regarding Imode and Illoda.  For



              18     this is about skin resurfacing devices which



              19     is radiofrequency ablation of skin.



              20               Q.   Is it true that in both of the



              21     ITC cases you mentioned the RF ablation at



              22     issue was ablation of skin tissue?
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               1               A.   Correct.



               2               Q.   And in the -- you mentioned



               3     the case in the Superior Court of Los Angeles



               4     ending in 30687 and that one involved



               5     ablation of fat tissue?



               6               A.   That is correct.



               7               Q.   Any others you can think of



               8     now?



               9               A.   Not that I can recollect



              10     today.



              11               Q.   On page 1 of your CV is a



              12     heading that reads:  "Professional



              13     experience".  Do you see that heading?



              14               A.   Yes.



              15               Q.   I've got several questions



              16     about your experience and about your



              17     professional experience which is wide and



              18     varied.  So if you want to take a break now



              19     we can or we can keep going and I can ask



              20     these questions.



              21               (Off record discussion was held at



              22     9:47 a.m.)
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               1     BY MR. KELLY:



               2               Q.   The professional experience in



               3     your CV is divided into current positions



               4     beginning on page 1 and prior positions



               5     beginning on page 2, correct?



               6               A.   Yes.



               7               Q.   Okay.  Let's start with



               8     current positions.  You're currently the CEO



               9     and managing partner of Bio Medical Business



              10     Resources, LLC; is that right?



              11               A.   Yes.



              12               Q.   And it looks like you've been



              13     running that consulting and advisory business



              14     since 1995?



              15               A.   Correct.



              16               Q.   Other than for your work on



              17     the IPR proceedings you're testifying on



              18     today, have you ever advised or consulted for



              19     Stratus Medical?



              20               A.   No.



              21               Q.   Have you ever advised or



              22     consulted for BioMerics?
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               1               A.   The name, please?



               2               Q.   BioMerics, B-I-O-M-E-R-I-C-S.



               3               A.   No.



               4               Q.   Have you ever advised or



               5     consulted for NIMBUS Concepts?



               6               A.   No.



               7               Q.   In your work for Bio Medical



               8     Business Resources, LLC, have you ever



               9     provided consulting or advisory services



              10     relating to an RF neurotomy device?



              11               A.   No.



              12               Q.   In your work for Bio Medical



              13     Business Resources, LLC, have you ever



              14     provided consulting or advisory services



              15     relating to an RF ablation device?



              16               A.   Other than the expert



              17     testimony that we've already talked about; is



              18     that what you're asking me?



              19               Q.   Anything that we haven't



              20     already discussed.



              21               A.   Okay.  No.



              22               Q.   In the current position
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               1     section of your CV, I see you currently hold



               2     positions at ClinNEXUS Inc., SimTutor Inc.,



               3     Quench Medical and the University of



               4     California Irvine; is that right?



               5               A.   Yes.



               6               Q.   Has your work for any of those



               7     entities involved RF neurotomy technology?



               8               A.   I work with several teams of



               9     students, often graduate students at the



              10     University of California Irvine who have



              11     ideas for new medical devices or medical



              12     procedures.



              13          I probably looked at 30 or 40 projects



              14     while I've been there.  I recollect vaguely



              15     one that had to do with radiofrequency



              16     neurotomy but that's about the extent of my



              17     recollection.



              18               Q.   So other than that you can't



              19     recall any that relate to RF neurotomy?



              20               A.   No.



              21               Q.   And has your work for any of



              22     those entities involved RF ablation
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               1     technology?



               2               A.   Similar answer.  At the



               3     University of California Irvine I recollect



               4     one team that was looking at RF ablation of



               5     skin.  That's about as much detail as I can



               6     remember.



               7               Q.   And other than that you can't



               8     recall any other examples related to RF



               9     ablation technology?



              10               A.   No.



              11               Q.   Turning to your prior



              12     positions in your CV, I see you were CEO and



              13     director of Main Stay Medical International,



              14     PLC from 2009 to 2017, correct?



              15               A.   Yes.



              16               Q.   Did your work from Main Stay



              17     Medical involve RF neurotomy?



              18               A.   In some type, yes.



              19               Q.   Could you describe the part of



              20     your work for Main Stay Medical that involved



              21     RF neurotomy?



              22               A.   Main Stay Medical was a
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               1     company that I founded with a scientific



               2     physician entrepreneur to provide treatment



               3     for chronic low back pain.



               4          As part of that work, I was aware of all



               5     possible treatments for chronic low back pain



               6     that were in current use including



               7     radiofrequency neurotomy and it was my work



               8     at Main Stay that led to the generation of



               9     those patents that we talked about which is



              10     an implantable device for radiofrequency



              11     neurotomy.



              12          So during those eight years I was deeply



              13     immersed in treatments for back pain



              14     including radiofrequency neurotomy.  I read a



              15     lot of literature, I've got about 5,000



              16     references in my library, went to many



              17     conferences, spoke to many physicians as part



              18     of my general work in the field of chronic



              19     low back pain.



              20               Q.   So other than what you just



              21     described, did your work for Main Stay



              22     Medical involve RF ablation technology?
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               1               A.   In part, yes.



               2               Q.   So I take from your answer



               3     that your work at Main Stay Medical involved



               4     partially ablating nerve tissue and partially



               5     ablating other types of tissue?



               6               A.   Partially ablating other types



               7     of tissue is one of the treatments for



               8     chronic low back pain that sometimes works.



               9               Q.   Does your work at Main Stay



              10     Medical involve ablating tissue that was not



              11     nerve tissue?



              12               A.   I'm not sure quite what you



              13     mean by "involve".  You mean, did I do the



              14     procedure, no.  Was I aware of it and saw it



              15     and knew about it and read the literature,



              16     yes.



              17               Q.   You've explained to me that at



              18     Main Stay you developed a device that is



              19     implantable that performs RF neurotomy,



              20     right?



              21               A.   I patented a device, yes.



              22               Q.   Did Main Stay Medical also
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               1     make a device that ablated non-nerve tissue?



               2               A.   No.



               3               Q.   So did Main Stay Medical ever



               4     work on a device for ablating tissue that was



               5     not nerve tissue?



               6               A.   What do you mean "work on"?



               7               Q.   Well, earlier I asked if your



               8     work for Main Stay Medical involved RF



               9     neurotomy and you explained that in fact it



              10     did and you gave some examples of that.



              11            And then I asked other than what you



              12     just described, did your work for Main Stay



              13     Medical involve RF ablation technology and I



              14     recall that you said to some degree, yes; is



              15     that right?



              16               A.   That's correct.



              17               Q.   So what I'm trying to



              18     understand is what piece of your work at Main



              19     Stay Medical involved RF ablation technology



              20     beyond RF neurotomy?



              21               A.   Your question was not that.



              22     Your question was did I work on.  So I'm not
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               1     quite sure what you mean "work on".  Did I



               2     develop devices, did I read about it, did I



               3     talk to physicians.  I don't understand your



               4     question.



               5               Q.   Did you -- well, you're an



               6     engineer by training, right?



               7               A.   Yes.



               8               Q.   Did you contribute to the



               9     engineering of any device used for ablating



              10     tissue other than nerve tissue at Main Stay



              11     Medical?



              12               A.   No.



              13               Q.   Did you work on designing a



              14     device for treating -- sorry.  I'll rephrase.



              15            Did you work on designing a device for



              16     ablating tissue other than nerve tissue at



              17     Main Stay Medical?



              18               A.   No.



              19               Q.   While you were working at Main



              20     Stay Medical, did the company Main Stay



              21     Medical design a device for ablating tissue



              22     other than nerve tissue?
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               1               A.   No.



               2               Q.   Can you give me any example of



               3     work that occurred at Main Stay Medical that



               4     involved ablating tissue other than nerve



               5     tissue?



               6               A.   As I said at Main Stay we had



               7     to be aware of the whole constellation of



               8     therapies and treatments for chronic low back



               9     pain.



              10          So I was aware of what those therapies



              11     were, I read the literature, I spoke with



              12     physicians, consultants, I sometimes observed



              13     procedures.  That doesn't mean I necessarily



              14     worked on developing a product to do that,



              15     but I had to be aware of all the competing



              16     therapies to the one that we were working on.



              17             One of those competing therapies is



              18     radiofrequency ablation of what's called the



              19     nucleus pulposa, P-U-L-P-O-S-A, of the disc



              20     between vertebra sometimes in what's called



              21     discogenic pain.  The nerves there can be



              22     overly sensitive and one treatment is
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               1     radiofrequency ablation of the interior of



               2     the disc to reduce the pain of back pain.



               3     So I was aware of that, read the literature



               4     on that, saw some procedures, spoke to some



               5     physicians, but to your specific question I



               6     didn't develop a device for that.



               7               Q.   Okay.  Let's move on to



               8     VentriCorp.  Your CV indicates you were the



               9     CEO and director of VentriCorp from 2005 to



              10     2009?



              11               A.   Yes.



              12               Q.   Did your work for VentriCorp



              13     involve RF neurotomy?



              14               A.   No.



              15               Q.   Did your work for VentriCorp



              16     involve RF ablation?



              17               A.   I'm sorry to do this to you.



              18     Define that term again, RF ablation in the



              19     context of VentriCorp?



              20               Q.   So again when I say "RF



              21     ablation" I mean, ablation using



              22     radiofrequency energy of any kind of tissue
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               1     not just nerve tissue.



               2               A.   Well, yes, of course.



               3               Q.   Okay.  Could you describe



               4     that?



               5               A.   Any surgical procedure that



               6     uses electrosurgery is by definition



               7     radiofrequency ablation of tissue.



               8          So if you're doing surgery to implant an



               9     artificial heart which is what we were doing



              10     at VentriCorp.  You are using electrosurgery



              11     radiofrequency ablation to open the wound



              12     cauterize the tissue and then close it up



              13     again.  In fact, any surgical procedure will



              14     use radiofrequency ablation in most of these



              15     businesses here.



              16               Q.   While you were at VentriCorp



              17     did they make or design any products used for



              18     RF ablation?



              19               A.   No.



              20               Q.   From 1999 to 2004 your CV



              21     indicates you were the CEO and director of



              22     Ischemia Technologies.  Did your work for
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               1     Ischemia Technologies involve RF neurotomy?



               2               A.   No.



               3               Q.   And did your work for Ischemia



               4     Technologies involve RF ablation?



               5               A.   No.



               6               Q.   From 1996 to 1997 you were CV



               7     indicates you were the CEO and director of



               8     NeoVision Corporation, correct?



               9               A.   Yes.



              10               Q.   And did your work for



              11     NeoVision involve RF neurotomy?



              12               A.   No.



              13               Q.   Did your work for NeoVision



              14     involve RF ablation?



              15               A.   In part, yes.



              16               Q.   Can you describe that?



              17               A.   NeoVision was a company we



              18     developed a device for three dimensional



              19     ultrasound image guidance of minimally



              20     invasive breast biopsy and sometimes



              21     radiofrequency ablation under ultrasound



              22     guidance of a suspected cancerous lump in the
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               1     breast.



               2          And it was this work that led to that



               3     patent we talked about before which is how to



               4     do cauterization of breast tissue under



               5     ultrasound guidance.



               6               Q.   That was U.S. Patent Number



               7     6106524?



               8               A.   I think that's the one.  Let



               9     me check.  Yes.



              10               Q.   Back to your CV.  From 1989 to



              11     1995 your CV indicates you held various VP



              12     level positions at Telectronics Pacing



              13     Systems; is that correct?



              14               A.   Yes.



              15               Q.   Did your work for Telectronics



              16     involve RF neurotomy?



              17               A.   Adjacently.



              18               Q.   In what way?



              19               A.   When I was the vice president



              20     of research and technology, we were doing



              21     some work exploring if ablation of some of



              22     the nerves to the heart muscle would alter
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               1     the heart function in animals; didn't go



               2     anywhere.



               3               Q.   You said ablation of nerves to



               4     the heart muscle?



               5               A.   Yes.



               6               Q.   So where are those nerves



               7     located?



               8               A.   In the chest.



               9               Q.   So they're adjacent to the



              10     heart?



              11               A.   To the heart muscle.



              12               Q.   Out of curiosity, what do



              13     those nerves do?



              14               A.   How long have you got?



              15               Q.   Not long.



              16               A.   They help regulate the heart



              17     beat.  Let's put it that way.



              18               Q.   And other than what you've



              19     just described did your work for Telectronics



              20     involve RF ablation?



              21               A.   Only as I talked about before.



              22     Any time you do surgery and using
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               1     electrosurgery they're using RF ablation.



               2               Q.   During your time at



               3     Telectronics, Telectronics did not make or



               4     design a device for RF ablation?



               5               A.   No.



               6               Q.   From 1981 to 1986 your CV



               7     indicates that you were a R&D executive at



               8     Cochlear Corporation; is that right?



               9               A.   Yes.



              10               Q.   Did your work for Cochlear



              11     involve RF neurotomy?



              12               A.   No.  Work with Cochlear



              13     involved placing electrodes adjacent to



              14     auditory nerves in the cochlear, the inner



              15     ear, and we work with nerves all the time but



              16     we were trying not to destroy them.



              17               Q.   What were you trying to do?



              18               A.   Restore hearing to people who



              19     were profoundly deaf.



              20               Q.   So when you're doing that what



              21     are you doing to the nerves if you're not



              22     ablating them?
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               1               A.   You're delivering electrical



               2     stimulation to the nerves to stimulate the



               3     signal that would have happened had the ear



               4     been working properly to fool the brain into



               5     thinking that it's hearing something.



               6               Q.   Okay.  So this is an example



               7     of stimulating nerves as opposed to ablating



               8     them?



               9               A.   Correct.



              10               Q.   From 1978 to 1981 your CV



              11     indicates that you held a -- sorry.  I'll



              12     rephrase.



              13            From 1978 to 1981 your CV indicates



              14     that you were a director Northern Region Bio



              15     Medical Engineering Service at RNSH, Sydney,



              16     correct?



              17               A.   Yes.  Royal North Shore



              18     Hospital.



              19               Q.   Did your work at Royal North



              20     Shore Hospital involve RF neurotomy?



              21               A.   Maybe.  I can't remember.  I



              22     was involved in many, many research projects.
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               1     It was a couple of years ago.



               2               Q.   You don't recall any from 1978



               3     to 1981?



               4               A.   Preferably not.



               5               Q.   And I think I know the answer



               6     but did your work for Royal North Shore



               7     Hospital involve RF ablation?



               8               A.   A lot.



               9               Q.   Could you describe that?



              10               A.   As we talked about before



              11     electrosurgery is the standard of care for



              12     surgical procedures.  I was responsible for



              13     purchasing, maintaining, training and the use



              14     of and sometimes designing electric surgical



              15     equipment or ablation equipment.



              16               Q.   You were designing ablation



              17     equipment at the hospital?



              18               A.   Some experimental equipment,



              19     yes.



              20               Q.   What was that equipment used



              21     for?



              22               A.   There were some that was used
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               1     for -- again, it's going long back in time.



               2     I did some work with the intensive care ward



               3     that was looking at RF ablation of decubitus



               4     ulcers, D-E-C-U-B-I-T-U-S, which is otherwise



               5     known as bed sores, particularly with



               6     paralyzed patients who lie in bed.



               7             So looking at radiofrequency ablation



               8     of the margins of bed sores; that's one



               9     particular project I can recall



              10               Q.   Do you recall any others?



              11               A.   I can't recall.



              12               Q.   Okay.  Okay.  I think we have



              13     made it through your CV.  Do you want to take



              14     a break before we switch subjects?



              15               THE WITNESS:  Excellent idea.



              16               MR. KELLY:  All right.  We'll go



              17     off the record.



              18          (A break was taken at 10:06 a.m.)



              19          (Proceedings resumed at 10:16 a.m.)



              20     BY MR. KELLY:



              21               Q.   Mr. Crosby, I've handed you a



              22     copy of a document marked Exhibit 2008.  Do
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               1     you recognize this document?



               2               A.   Yes.



               3     (Exhibit 2008 was marked for identification.)



               4     BY MR. KELLY:



               5               Q.   Can you describe it for me?



               6               A.   It's a document which is



               7     incorporated by a reference in my



               8     declaration, if I remember correctly, which



               9     analyzes Claim 1 of the three patented issues



              10     in this case and maps the claim language onto



              11     the Stratus NIMBUS device.



              12               Q.   Okay.  Let's keep that



              13     document handy and also turn to paragraph 21



              14     of your declaration.  You indicate in



              15     paragraph 21 that, [As read] "You personally



              16     inspected the NIMBUS device and compared it



              17     to the claims of the Stratus patents,



              18     correct?



              19               A.   Yes.



              20               Q.   Do you recall roughly when you



              21     personally inspected the Stratus device?



              22               A.   May 18th at about 3 o'clock in
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               1     the afternoon.



               2               Q.   It must have been a memorable



               3     experience.  Did you take any photos of the



               4     device that you personally inspected?



               5               A.   Yes.



               6               Q.   Did you include any of those



               7     photos in your declaration?



               8               A.   I think some of those photos



               9     are included in this claims chart.



              10               Q.   Which of the photos -- you're



              11     referring to Exhibit 2008?



              12               A.   Yes.



              13               Q.   Which of the photos in Exhibit



              14     2008 did you take?



              15               A.   I can't recall because some of



              16     the illustrations here are from the Stratus



              17     literature and some are from photographs that



              18     I took so I'm not sure I can exactly tell you



              19     which is which.



              20               Q.   Can you identify one example



              21     of a photo that you took in Exhibit 2008?



              22               A.   I think the photo on the

�









                                                                 73







               1     bottom of the front page is a photo I took,



               2     but I can't promise that to be true.  As I



               3     said, I took lots of photos.



               4               Q.   You're referring to page 1 of



               5     Exhibit 2008?



               6               A.   Yes.  The left-hand column is



               7     marked "Square parenthesis 1D".



               8               Q.   And the image included in 1D



               9     you believe is a photo you took of the device



              10     you personally inspected?



              11               A.   I believe so but I couldn't



              12     swear to it.



              13               Q.   Okay.  And so we're clear, you



              14     inspected a physical NIMBUS device, correct?



              15               A.   I inspected two physical



              16     NIMBUS devices.



              17               Q.   Okay.  What two NIMBUS devices



              18     did you inspect?



              19               A.   Yes.  There are two different



              20     lengths of the neurotomy needle and two



              21     different lengths of the disposable



              22     radiofrequency probe.  So when I say the
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               1     NIMBUS device I mean the needle with the



               2     probe but it was actually four separate



               3     packages because they're delivered in sterile



               4     packages.



               5               Q.   Do you recall the lengths of



               6     the needle and the probe that you personally



               7     inspected?



               8               A.   I think there was one of 10



               9     centimeters and one of 15 centimeters.



              10               Q.   So when you say the NIMBUS



              11     device, you mean a NIMBUS needle having a



              12     particular length and a NIMBUS probe having



              13     the same length?



              14               A.   Yes.



              15               Q.   And the ones that you



              16     inspected were 10 centimeters and 15



              17     centimeters?



              18               A.   My recollection, yes.



              19               Q.   And I just want to be clear



              20     about this.  You personally inspected both a



              21     NIMBUS needle and a NIMBUS probe?



              22               A.   Yes.
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               1               MR. PHILLIPS:  Objection.  Form.



               2               A.   But I think I said two needles



               3     and two probes.



               4     BY MR. KELLY:



               5               Q.   Okay.  Do you recall the model



               6     number of the NIMBUS needle you personally



               7     inspected?



               8               A.   No.



               9               Q.   Do you recall the model number



              10     of the NIMBUS probe you personally inspected?



              11               A.   No.



              12               Q.   Let's look back at Exhibit



              13     2008 which I handed you, that's your claim



              14     chart.  I think you have it right there.



              15               A.   Yes.



              16               Q.   Did you prepare Exhibit 2008



              17     yourself?



              18               A.   I had assistance with the



              19     Laurence & Phillips Law Firm in preparing



              20     this exhibit.



              21               Q.   Did you speak to anyone about



              22     Exhibit 2008 other than the lawyers at
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               1     Laurence & Phillips?



               2               A.   No.



               3               Q.   There's a number of images



               4     throughout Exhibit 2008, and if I understand



               5     your testimony earlier, some of them are



               6     photos that you took and some are not images



               7     that you took, correct?



               8               A.   That's correct.



               9               Q.   Can you give me some examples



              10     of photos that are -- or images in 2008 --



              11     sorry.  I'll rephrase.



              12            Can you identify some examples of



              13     images included in Exhibit 2008 that are not



              14     photos you personally took?



              15               A.   The illustration on page 7 of



              16     10 is not an illustration I personally took



              17     because it's a video.



              18               Q.   How about on page 1, the



              19     images of the probe included for element 1A.



              20     Are those photos that you took?



              21               MR. PHILLIPS:  Objection.  Form.



              22               A.   I can't recall.  I did take
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               1     images of the probes, but I don't know if the



               2     images in this document are the ones that I



               3     took or if there are -- there are quality



               4     images of this one or the other that was from



               5     some of the literature of Stratus.  I just



               6     don't recall.



               7     BY MR. KELLY:



               8               Q.   From what literature were



               9     these images obtained?



              10               A.   I don't recall if it was



              11     obtained from the literature or if these are



              12     pictures that I took.  Some of the images are



              13     from the Stratus literature, some of them



              14     marketing literature, some of them are



              15     indications for user manuals.  So I can't



              16     tell you exactly where each image came from.



              17     I just don't recall.



              18               Q.   So your understanding is that



              19     some of the images were taken from user



              20     manuals or marketing materials from Stratus?



              21               MR. PHILLIPS:  Objection.



              22     Foundation.
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               1               A.   My recollection it was



               2     materials from Stratus but I can't be



               3     specific as to which literature.  I don't



               4     recall.



               5     BY MR. KELLY:



               6               Q.   Did you obtain the images?



               7               A.   Did I what?



               8               Q.   Did you obtain the images that



               9     were taken from Stratus literature?



              10               A.   Documents were provided to me



              11     which contained the images.  I didn't obtain



              12     the documents myself.



              13               Q.   Are there any images in



              14     Exhibit 2008 that you did not copy and



              15     include into Exhibit 2008?



              16               MR. PHILLIPS:  Objection.  Form.



              17               A.   There may be.  As I said, I



              18     pointed out that illustration of the spine.



              19     I think it was -- have to be careful what I



              20     say because it may be a privileged



              21     conversation about how it was obtained.



              22     BY MR. KELLY:
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               1               Q.   So I'll be direct.  The images



               2     that are included, for example, with element



               3     1E and 1F, those appear to be



               4     computer-generated graphics to me and I just



               5     want to make sure that your testimony is that



               6     you believe these are photos of a physical



               7     product; is that right?



               8               A.   I don't think that's what I



               9     said.  I don't recall where those images



              10     arose from.  I don't think these are



              11     photographs that I took.



              12               Q.   Okay.  But you testified



              13     earlier that the image included with element



              14     1 D you believe was a photo you took,



              15     correct?



              16               A.   I think so.



              17               Q.   Sitting here today you can't



              18     identify any other photos in Exhibit 2008



              19     that you're confident that you personally



              20     took?



              21               A.   It's difficult for me to do



              22     so.  No.  I didn't realize it was going to be
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               1     a memory test.



               2               Q.   Do you know whether the



               3     Stratus literature that contained one or more



               4     of the images included in Exhibit 2008 was



               5     provided as an exhibit in these IPR



               6     proceedings?



               7               A.   I'm trying to understand the



               8     question.  Could you rephrase the question



               9     for me, please.



              10               Q.   So I understand from your



              11     testimony that you believe at least some of



              12     the images in Exhibit 2008 were obtained from



              13     Stratus literature, correct?



              14               A.   Yes.



              15               Q.   Was any of that Stratus



              16     literature submitted as an exhibit in these



              17     IPR proceedings?



              18               A.   I don't know.



              19               Q.   If you refer to page 1 of



              20     Exhibit 2008 there is an image of the needles



              21     tip provided in the row for claim element 1D,



              22     right?
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               1               A.   Yes.



               2               Q.   And here it appears the needle



               3     has a solid tip and two filaments in a



               4     deployed configuration; is that right?



               5               A.   Yes.



               6               Q.   When you personally inspected



               7     the needle -- I'll rephrase.



               8            When you personally inspected the



               9     NIMBUS needle did you ever deploy the needle



              10     filaments?



              11               A.   Can you repeat the question?



              12     I think you may have made a mistake in that



              13     question.



              14               Q.   When you personally inspected



              15     the NIMBUS needle, did you ever deploy the



              16     needles' filaments?



              17               A.   Yes.



              18               Q.   How did you deploy the



              19     filaments?



              20               A.   There's a hub at the proximal



              21     end of the needle which is rotatable and when



              22     it rotates in one direction the filaments or
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               1     times are deployed and when it rotates in the



               2     other direction the filaments or times are



               3     retracted.



               4               Q.   Did you both deploy and



               5     retract the filaments when you personally



               6     inspected the devices?



               7               A.   Yes, several times.



               8               Q.   If you refer to page 3 of



               9     Exhibit 2008 there's a row associated with



              10     Claim Element 1I in the 782 Patent; do you



              11     see that?



              12               A.   Let me read it first.  I've



              13     read it.  What's the question, please?



              14               Q.   Claim Element 1I requires that



              15     the radiofrequency probe is, [As read]



              16     "Accepted in the lumen and is in physical



              17     contact with the conductive portion at the



              18     distal end of the radiofrequency neurotomy



              19     needle," correct?



              20               A.   Yes.



              21               Q.   And in the far right column



              22     associated with Element 1I you indicate that
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               1     in the NIMBUS device you inspected, [As read]



               2     "The RF probe is inserted into the lumen and



               3     is in physical contact the conductive



               4     portion," correct?



               5               A.   Yes.



               6               Q.   Did you ever insert the NIMBUS



               7     probe into the NIMBUS needle?



               8               A.   Yes.



               9               Q.   When you did that how could



              10     you tell that the probe was in physical



              11     contact with the conductive portion of the



              12     distal end of the needle?



              13               A.   I looked at it under a



              14     microscope.



              15               Q.   You look at what a microscope?



              16               A.   The tip where I can see the



              17     probe in physical contact with the distal end



              18     of the needle.



              19               Q.   Did you disassemble any



              20     portion of the NIMBUS needle or NIMBUS probe?



              21               A.   Well, I removed the probe from



              22     the needle but I didn't disassemble the
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               1     needle.



               2               Q.   How could you see the probe



               3     inside the needle using a microscope?



               4               A.   I think I said I verified that



               5     the probe touched the tip of the needle I



               6     didn't look the entire length of the needle



               7     but I looked at a microscope.  I can see the



               8     tip of the probe had physical contact with



               9     the inside of the tip of the needle.



              10               Q.   So when the probe is inside



              11     the tip of the needle, how can you see it



              12     with a microscope?



              13               A.   You look at it.  I looked at



              14     the end.



              15               Q.   So did you remove the tip of



              16     the needle from the needle's cannula?



              17               A.   That doesn't make sense.



              18               Q.   So when I look at the image



              19     included with figure 1D, for example, the tip



              20     of the needle looks solid to me aside from



              21     the ports where the filaments exit.



              22               A.   Okay.

�









                                                                 85







               1               Q.   So if the probe is inside the



               2     needle's tip I'm not understanding how you



               3     can see the probe when it's inside a solid



               4     tip.



               5               A.   I understand your question.



               6               Q.   Can you explain to me how you



               7     could see the probe when it was inside the



               8     needle's tip?



               9               A.   I guess I couldn't.  The probe



              10     was extended its entire length and the length



              11     of the probe matched the length of the needle



              12     so it must have been on the inside of the



              13     tip.



              14               Q.   So you assumed that it



              15     contacted the tip because the probe was the



              16     same length as the needle?



              17               A.   Well, it couldn't have gone



              18     anywhere else.



              19               Q.   If the probe wasn't the same



              20     length as the needle would it contact the



              21     tip?



              22               A.   Well, it would have contacted
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               1     the inside of the needle.  By definition you



               2     can't leave a gap between the probe and the



               3     needle, so it contacted the needle in several



               4     places.



               5               Q.   But to contact the tip, the



               6     probe has to be the same length as the



               7     needle, right?



               8               A.   What do you define as the tip?



               9               Q.   You tell me.  This is in



              10     Exhibit 2008.  You refer to the Stratus



              11     NIMBUS RF neurotomy needle's tip?



              12               A.   The claim element 1D says the



              13     needle tip that is configured to pair (ph)



              14     tissue of a patient.



              15               Q.   Where is the tip in the image



              16     shown in 1D?



              17               A.   The part of the needle tip



              18     that's configured to pair tissue of the



              19     patient is the sharpened edge of that tip.



              20               Q.   So in the image included with



              21     figure 1D it's the silver part, right?



              22               A.   I can't hear you.
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               1               Q.   In the image included for



               2     element 1D in Exhibit 2008 the tip is the



               3     silver covered part of the needle, right?



               4               A.   Well, the filaments are also



               5     silver, but I guess you could say that the



               6     tip of the needle is the beveled end of the



               7     needle.



               8               Q.   Okay.  So not the black part



               9     of the needle in that image?



              10               A.   No.



              11               Q.   Okay.  So you're saying when



              12     you inserted the NIMBUS probe into the NIMBUS



              13     needle the probe contacted the tip portion



              14     that you just identified and the image



              15     associated with 1D?



              16               A.   Which claim element are you



              17     referring to?



              18               Q.   So you made this conclusion



              19     with respect to element 1I.



              20               A.   Okay.



              21               Q.   But there's no figure with 1I



              22     so I'm just trying to understand.
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               1            So if we refer back -- and if there's



               2     a better image you can tell me.  For example,



               3     the image associated with 1E has a label that



               4     says "tip".



               5            Do you see that?



               6               A.   Yes, but I'm trying -- you're



               7     bouncing around a bit.  I'm trying to



               8     understand where on 1I you're referring to



               9     the word "tip", I don't see the word "tip" in



              10     the claim language or beg your pardon



              11     (indiscernible).



              12               Q.   So in the image associated



              13     with figure 1E the tip is labeled in that



              14     image, correct?



              15               A.   Yes.



              16               Q.   Okay.  So if we refer to the



              17     image in figure 1E, my understanding is that



              18     when you inserted the probe, the NIMBUS probe



              19     into the NIMBUS needle, the NIMBUS probe



              20     contacted the tip that is identified in the



              21     image associated with 1E?



              22               A.   Well, that's not what claim

�









                                                                 89







               1     element 1I says.  It doesn't say it contacts



               2     the tip.  It says it's in physical contact



               3     with the conductive portion at the distal end



               4     of the radiofrequency neurotomy needle.



               5               Q.   The tip is at the distal end



               6     of the needle, right?



               7               A.   It is at the distal end but



               8     it's not the only part that's the distal end.



               9               Q.   So when you inserted the probe



              10     into the needle, where did the probe contact



              11     a distal end of the elongatement?



              12               A.   Because it's inserted into the



              13     lumen of the needle it must be in contact



              14     with the needle over much of its length



              15     including at the distal end.



              16               Q.   How do you know?



              17               A.   Well, you can feel it.  You



              18     can feel it rubbing on the inside surface.



              19     It's not floating in free air.  The diameter



              20     of the probe it matches pretty close to the



              21     internal diameter of the needle.



              22          It would be impossible to insert the
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               1     needle without it contacting the metal inside



               2     of the cannula.



               3               Q.   Yes, but the requirement in



               4     the claim is that the probe contacts a distal



               5     end of the elongate member, right?



               6               MR. PHILLIPS:  Objection.  Form.



               7               A.   The language says, [As read]



               8     "Is in physical contact with the conductive



               9     portion at the distal end of the



              10     radiofrequency neurotomy needle," which it



              11     is.



              12     BY MR. KELLY:



              13               Q.   If I had a 100 centimeter



              14     NIMBUS needle which you say you personally



              15     inspected, right?



              16               A.   No.  I understand it was a



              17     meter.



              18               Q.   Sorry.  10 centimeters.  If I



              19     have a 10 centimeter NIMBUS needle and I put



              20     a 1 centimeter probe into the needle, I think



              21     you'd agree that probe is not going to



              22     contact a conductive portion of the needle at
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               1     its distal end, right?



               2               A.   I don't know why you'd do



               3     that, firstly, but it may be in contact with



               4     the conductor portion of the lumen which



               5     would mean is by definition the electricity



               6     is transmitted to the distal end.



               7               Q.   But it wouldn't be touching



               8     the distal end.



               9               A.   It wouldn't be long enough.



              10     That is correct.



              11               Q.   So how long does the probe



              12     have to be to contact the distal end of the



              13     needle?



              14               MR. PHILLIPS:  Objection.  Form.



              15               A.   I haven't seen the engineering



              16     drawing so I don't know how to answer that



              17     but I guess the answer is just long enough.



              18          So I would imagine that it's been



              19     designed that the -- our probe when inserted



              20     will contact the distal end of the needle,



              21     the conductive portion.



              22     BY MR. KELLY:
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               1               Q.   Did you ever insert a 10



               2     centimeter NIMBUS probe into a 15 centimeter



               3     NIMBUS needle?



               4               A.   I don't think so.  I don't



               5     think I would have had any reason to do that.



               6               Q.   Why not?



               7               A.   Well, I think the question is



               8     why.  I don't have any reason to do that.



               9               Q.   If you inserted a 10



              10     centimeter NIMBUS probe into a 15 centimeter



              11     NIMBUS needle would the probe contact the



              12     conductive portion of the distal end of the



              13     needle?



              14               MR. PHILLIPS:  Objection.  Form.



              15               A.   Again, I think it comes down



              16     to the definition of conductive portion of



              17     the distal end.  If what you're implying is



              18     that it needs to contact the end of the



              19     lumen, it would not.



              20          If the answer is that it would contact



              21     the internal conductive portion and that



              22     electricity would be conducted to the distal
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               1     end then it would.



               2     BY MR. KELLY:



               3               Q.   So let me see if I can be a



               4     little more clear about what I'm getting at.



               5     You have testified that you inspected two



               6     different versions of the NIMBUS device.  One



               7     of which was 10 centimeters and one of which



               8     was 15 centimeters, right?



               9               A.   Yes.



              10               Q.   And in Exhibit 2008 there's no



              11     distinction between a 10 centimeter device



              12     and a 15 centimeter device, correct?



              13               A.   I don't think it refers to the



              14     length, no.



              15               Q.   But you're saying the device



              16     meets the limitation of element 1I, correct?



              17               MR. PHILLIPS:  Objection form and



              18     relevance and scope.



              19               A.   When I inspected the device



              20     and put the appropriate probe into the



              21     appropriate length needle it met the



              22     limitations of the claim, yes.
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               1     BY MR. KELLY:



               2               Q.   When you say "the appropriate



               3     length probe," what do you mean?



               4               A.   I mean, you have a 15



               5     centimeter probe for a 15 centimeter needle



               6     and a 10 centimeter probe for a 10 centimeter



               7     needle.



               8          And the same way you wouldn't put a 15



               9     centimeter probe into a 10 centimeter needle,



              10     you probably wouldn't put a 10 centimeter



              11     probe into a 15 centimeter needle, it would



              12     be against the labeling; you wouldn't do



              13     that.



              14               Q.   So if I understand your



              15     testimony, the limitation in element 1I is



              16     only met if the correct length probe is



              17     inserted into the correct length needle?



              18               MR. PHILLIPS:  Objection.  Form.



              19     Scope.  Relevance.



              20               A.   I don't think that's quite



              21     what I said.  Because you asked the question



              22     earlier.  If one were to put a smaller length
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               1     probe into the needle, would that make the



               2     claim limitation and we had a conversation



               3     about whether your view is that the probe end



               4     would have to touch the inside end of the



               5     lumen.



               6          And my understand was if it made



               7     physical an electrical contact with the



               8     interior of the metal lumen it will conduct



               9     electricity to the end of the probe.



              10     BY MR. KELLY:



              11               Q.   I'm trying to understand what



              12     combination of devices that you personally



              13     inspected you're saying satisfies element 1E.



              14     So I understand -- sorry.  Did you want to --



              15            So I understand you inspected four



              16     individual components, a NIMBUS needle that



              17     was 10 centimeters long, a NIMBUS probe that



              18     was 10 centimeters long, a NIMBUS needle that



              19     was 15 centimeters long and a NIMBUS that was



              20     15 centimeters long, correct?



              21               A.   That's my recollection, yes.



              22               Q.   And I'm trying to understand
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               1     what combination of those four components



               2     would satisfy element 1I in Exhibit 2008?



               3               MR. PHILLIPS:  Objection to form.



               4     Scope.  Relevance.



               5               A.   Any combination of the correct



               6     length probe with a reusable or disposable



               7     with the correct length needle for which it



               8     is matched would satisfy that claim



               9     limitation.



              10     BY MR. KELLY:



              11               Q.   When you say correct length,



              12     you mean a 10 centimeter needle with a 10



              13     centimeter probe or a 15 centimeter needle



              14     with a 15 centimeter probe, right?



              15               MR. PHILLIPS:  Same objection.



              16     Form.  Scope.  Relevance.



              17               A.   That's how they're labeled.



              18     BY MR. KELLY:



              19               Q.   For any of the NIMBUS needles



              20     that you personally inspected, did you ever



              21     activate the needle with RF energy?



              22               A.   No.
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               1               Q.   Did you ever direct fluid



               2     through any of the NIMBUS needles that you



               3     personally inspected?



               4               A.   No.



               5               Q.   Other than the NIMBUS needle



               6     and NIMBUS probe that you personally



               7     inspected did you rely on any documents or



               8     materials in preparing Exhibit 2008?



               9               A.   I think I testified that some



              10     of these illustrations are from materials



              11     that are provided by Stratus.



              12               Q.   Did you rely on those



              13     materials when you prepared Exhibit 2008?



              14               A.   To the extent that they're



              15     included in the document.  Yes.



              16               Q.   Have you identified where



              17     they're included in Exhibit 2008?



              18               MR. PHILLIPS:  Objection.  Form.



              19               A.   I'm not sure I understand the



              20     question.



              21     BY MR. KELLY:



              22               Q.   Have you indicated anywhere in
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               1     Exhibit 2008 which portions of your testimony



               2     are relying on documents or materials other



               3     than the devices you personally inspected?



               4               A.   No.



               5               Q.   If you turn to page 8 of



               6     Exhibit 2008 and this is a chart comparing



               7     the NIMBUS needle and NIMBUS probe to Claim 1



               8     of the 664 Patent; is that correct?



               9               A.   Yes.



              10               Q.   And Claim 1 of the 664 Patent



              11     is a method claim, correct?



              12               A.   Yes.



              13               Q.   And does claimed method



              14     involve inserting a needle into a patient and



              15     operating the needle with RF energy, right?



              16               MR. PHILLIPS:  Objection.  Form.



              17               A.   I'm sorry.  I got lost in the



              18     question.



              19     BY MR. KELLY:



              20               Q.   The method of Claim 1 in the



              21     664 Patent involves inserting a needle into a



              22     patient and activating the needle with RF
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               1     energy, correct?



               2               MR. PHILLIPS:  Objection.  Form.



               3               A.   I don't see the word



               4     "activating," I see the word "inserting a



               5     needle into a patient."



               6          Where do you find the word activating.



               7     BY MR. KELLY:



               8               Q.   Well, if you refer to element



               9     1H, I'll rephrase.  Well, have a look at



              10     element 1H first and let me know when you're



              11     done.



              12               A.   Yes.  I read it.



              13               Q.   Okay.  So the method of Claim



              14     1 in the 664 Patent involves inserting a



              15     needle into a patient and operating a needle



              16     with RF energy; is that right?



              17               MR. PHILLIPS:  Objection.  Form.



              18               A.   It's not quite what it says.



              19     It says operating the radiofrequency probe



              20     not the needle.



              21     BY MR. KELLY:



              22               Q.   Where does the energy go?
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               1               A.   Well, that's a different



               2     question.



               3               Q.   Does Claim 1 require



               4     transmitting RF energy from the probe to the



               5     needle?



               6               A.   Yes.



               7               Q.   Okay --



               8               MR. PHILLIPS:  Objection.  Form.



               9     BY MR. KELLY:



              10               Q.   And you were able to determine



              11     whether the NIMBUS needle and the NIMBUS



              12     probe are used in this way?



              13               MR. PHILLIPS:  Same objection.



              14               A.   I did not insert the needle



              15     into a patient or myself.



              16     BY MR. KELLY:



              17               Q.   In Exhibit 2008 you are



              18     testifying that the NIMBUS device satisfies



              19     the elements of Claim 1 of the 664 Patent,



              20     right?



              21               A.   Yes.



              22               Q.   And you are able to make that
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               1     determination even though Claim 1 is directed



               2     to a method of using the device?



               3               A.   Yes.



               4               Q.   But you're not an artherotomy



               5     physician, right?



               6               A.   Yes.



               7               Q.   And you were still able to



               8     understand the method of Claim 1 and compare



               9     it to the NIMBUS device?



              10               A.   Yes.



              11               MR. KELLY:  We're on to another



              12     section.  Do you want to keep going or take a



              13     break?



              14               THE WITNESS:  What time is it,



              15     please?



              16               MR. PHILLIPS:  10:50.



              17               THE WITNESS:  I'm okay for a bit



              18     more.



              19     BY MR. KELLY:



              20               Q.   Let's turn to paragraph 58 of



              21     your declaration.  I have some questions



              22     about your definition of level of skill in
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               1     the art.  So why don't we start by you



               2     reading paragraph 58 aloud for me into the



               3     record.



               4               A.   [As read] "In my opinion, the



               5     key attributes of a POSITA, which is the



               6     acronym for a person of ordinary skill in the



               7     art, in this case would be a combination of



               8     (1) an interventional pain specialist



               9     physician with significant experience



              10     performing RF neurotomy procedures, and (2)



              11     an engineer with a degree in biomedical



              12     engineering or a related field and experience



              13     in the design and development of devices and



              14     methods for applying electromagnetic energy



              15     to nerves.



              16             The POSITAs would have either a



              17     bachelor-level degree with three years of the



              18     design development experience noted above or



              19     an advanced degree with one year of the



              20     design development experience noted above.



              21     Such a POSITA could be a team of two or more



              22     people working together."
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               1               Q.   Thank you.  So I understand



               2     your definition of the level of skill to be a



               3     combination of physician experience, which



               4     you've labeled No. 1 in paragraph 58 and



               5     engineering experience which you've labeled



               6     number 2 in paragraph 58; is that correct?



               7               A.   Yes.



               8               Q.   So for simplicity, is it okay



               9     if I refer to these two skill sets as those



              10     of a physician POSITA and an engineering



              11     POSITA?



              12               A.   No.



              13               Q.   I'll confess, I'm looking for



              14     a shorthand way to refer to 1 and 2 in



              15     paragraph 58.  How would you refer to the



              16     skill set labeled one and skill set labeled



              17     two?



              18               A.   Well, the way you phrased it



              19     implies two separate POSITAs.  The way I



              20     define it is it's a single entity which



              21     consists of two people, not an engineering



              22     POSITA and a clinical POSITA but a POSITA who
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               1     has multiple attributes.



               2               Q.   So can I refer to number one



               3     in paragraph 58 as the physician skill set



               4     and No. 2 as the engineering skill set?



               5               A.   That would be acceptable, yes.



               6               Q.   When I refer to a POSITA with



               7     a physician skill set, I'm going to be



               8     talking about what you've labeled one in



               9     paragraph 58, and when I refer to a POSITA



              10     with the engineering skill set, I'm going to



              11     be referring to what you've labeled two in



              12     paragraph 58.  And I'm not suggesting when I



              13     ask these questions that it has to be one



              14     person or two people.  It could be either?



              15               A.   I'm still confused.  It seems



              16     you're referring to two individuals.  Are you



              17     referring to a single individual and two



              18     separate skill sets or are you referring to



              19     two individuals.  I'm still confused.



              20               Q.   It could be either.  So my



              21     questions relate to the skill set of the



              22     POSITA, and I think you testified here in
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               1     paragraph 58 such a POSITA could be a team of



               2     two or more people working together.  So I



               3     understand this could be two different



               4     people, but I have questions about the



               5     different skill sets that you've numbered one



               6     and two in paragraph 58?



               7               A.   All right.  If the questions



               8     are about the skill sets, I'm happy to take



               9     that shorthand.



              10               Q.   Okay.  So I'll try to be clear



              11     and let's see how this goes.  With respect to



              12     the physician skill set number one, I think



              13     we established earlier that you're not an



              14     interventional pain specialist physician,



              15     right?



              16               A.   That is correct.



              17               Q.   So you're not offering



              18     testimony from the perspective of someone



              19     with the physician skill set one?



              20               A.   No.



              21               Q.   Okay.  And in paragraph 60 of



              22     your declaration.
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               1               A.   50?



               2               Q.   60.  In paragraph 60 of your



               3     declaration you state [As read] "By May of



               4     2010 I had engineering skills and knowledge



               5     exceeding those needed by a POSITA." Correct?



               6               A.   Yes.



               7               Q.   So when you said, "you had



               8     skills and knowledge exceeding those needed



               9     by a POSITA", you mean the engineering skill



              10     set that you've labeled No. 2 in paragraph



              11     58.



              12               A.   Well, that's what paragraph 60



              13     ends with, quote, I am familiar with the



              14     engineering skills and knowledge of a POSITA



              15     at the relevant time.



              16               Q.   So the testimony in your



              17     declaration is from the perspective of a



              18     POSITA with an engineering skill set No. 2 in



              19     paragraph 58?



              20               A.   Yes, but of course I have



              21     awareness of the other areas of knowledge of



              22     a POSITA.  I'm just not claiming to be, and

�









                                                                107







               1     I'm not an interventional pain specialist



               2     physician.



               3               Q.   Okay.  Can you turn with me to



               4     50 of your declaration?



               5               A.   50, 5-0.



               6               Q.   50, 5-0, yes.



               7            In paragraph 50 you refer to the



               8     definition of a person of ordinary skill in



               9     the art that Dr. Tucker provides in his



              10     declaration, correct?



              11               A.   Yes.



              12               Q.   And at the end of paragraph 50



              13     you indicate that you disagree with Dr.



              14     Tucker's definition of the level of skill in



              15     the art, correct?



              16               A.   Yes.



              17               Q.   So your definition of the



              18     level of skill in the art is different from



              19     Dr. Tucker's definition, right?



              20               A.   Yes.



              21               Q.   In paragraphs 52 and 53 you



              22     are discussing Dr. Tucker's definition of the
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               1     level of skill in the art and you refer to



               2     quote [As read] "Dr. Tucker's definition of a



               3     POSITA/POSA."  Correct?



               4               A.   Where are you reading that,



               5     sir.



               6               Q.   It's in paragraph 52 and 53?



               7               A.   Okay.  I see that, yes.



               8               Q.   And I'm trying to be clear,



               9     whenever you're referring to Dr. Tucker's



              10     definition of the level of skill, you



              11     indicate that clearly in your declaration?



              12               MR. PHILLIPS:  Objection.  Form.



              13               A.   That's two examples.  I have



              14     to read all the other examples to be able to



              15     confirm the answer to your question.



              16     BY MR. KELLY:



              17               Q.   Well, you use the word POSITA



              18     a lot in your declaration.



              19               A.   Yes.



              20               Q.   Can you think of any example



              21     where you use the word POSITA and you're



              22     referring to Dr. Tucker's declaration but you
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               1     don't indicate that?



               2               A.   Well, I can't remember every



               3     word in the declaration, so I can't really



               4     answer your question.  I don't think so but I



               5     can't confirm that.



               6               Q.   If at any point in our



               7     conversation today we are talking about a



               8     POSITA in your declaration and the passage



               9     I'm referring to is not referring to your



              10     definition, will you please let me know?



              11               A.   I understand.  Yes.



              12               Q.   So I would like to understand



              13     better the difference between your definition



              14     and Dr. Tucker's definition of the level of



              15     skill, and I think you've repeated Dr.



              16     Tucker's definition at the end of paragraph



              17     50 and your definition in paragraph 58 of



              18     your declaration; is that right?



              19               MR. PHILLIPS:  Objection.  Form.



              20               A.   I have completed Dr. Tucker's



              21     definition in paragraph 50, and I have, in



              22     paragraph 58, my opinion of the key
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               1     attributes of a POSITA.  Yes.



               2               Q.   Can you take a minute to



               3     review Dr. Tucker's definition in paragraph



               4     50 of your declaration and then your



               5     definition again in paragraph 58 just to



               6     familiarize yourself with those two



               7     definitions?



               8               A.   Yes, I have done that.



               9               Q.   We discussed earlier your



              10     definition of a level of skill includes the



              11     skills of a physician, right?



              12               A.   Well, I think it's more



              13     specific than that, isn't it?  My definition



              14     says [As read] "An interventional pain



              15     specialist physician with significant



              16     experience performing radiofrequency



              17     neurotomy procedures."  That's more than just



              18     any old physician.



              19               Q.   And Dr. Tucker's definition



              20     does not include this physician skill that



              21     you've identified in paragraph 58?



              22               A.   That is correct.
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               1               Q.   So I would like to compare Dr.



               2     Tucker's definition of the level of skill



               3     with your definition of the engineering skill



               4     set that a POSITA would have in paragraph 58?



               5               A.   Are you confining your



               6     questions to the definition of the



               7     engineering skill set then?



               8               Q.   Yeah.  Well, in paragraph 58



               9     you've testified that a POSITA would have the



              10     physician skill set which you've indicated



              11     number one, and an engineering skill set



              12     which you've labeled No. 2, right?



              13               A.   Yes.



              14               Q.   And we agree that Dr. Tucker's



              15     definition does not include No. 1; the



              16     physician skill set?



              17               A.   Dr. Tucker's definition



              18     doesn't include the specific definition of



              19     the physician skill set that I list here.



              20     That is correct.



              21               Q.   Okay.  So what I'd like to do



              22     is understand the difference between the
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               1     engineering skills that your POSITA would



               2     have and the engineering skills that Dr.



               3     Tucker's POSITA would have?



               4               A.   Okay.



               5               Q.   That's the -- those are the



               6     nature of my questions.



               7               A.   I think I understand.



               8               Q.   Okay.  It seems that you and



               9     Dr. Tucker agree that a POSITA needs to have



              10     a degree in biomedical engineering or related



              11     field; is that correct?



              12               A.   Yes.



              13               Q.   And that degree can be a



              14     bachelor's degree or an advanced degree?



              15               A.   That is correct.



              16               Q.   That degree must be coupled



              17     with some practical experience?



              18               A.   Well, I think -- yes.



              19               MR. PHILLIPS:  Objection.  Form.



              20               A.   It must be coupled with some



              21     specific practical experience.



              22     BY MR. KELLY:
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               1               Q.   Okay.  And in Dr. Tucker's



               2     definition of the level of skill, the POSITA



               3     needs experience with "thermal ablation



               4     systems and methods." Correct?



               5               MR. PHILLIPS:  Objection.  Form.



               6               A.   I have no clue what he means



               7     by that.



               8     BY MR. KELLY:



               9               Q.   That's what he says, right?



              10               A.   That's what he says.



              11               Q.   In your definition of level of



              12     skill, the POSITA needs experience [As read]



              13     "In the design and development of devices and



              14     methods for applying electromagnetic energy



              15     to nerves."  Right?



              16               A.   That is correct.



              17               Q.   So under your definition, the



              18     POSITA doesn't necessarily need experience



              19     designing devices for ablating tissue, do



              20     they?



              21               A.   That's not quite what I said.



              22     Electromagnetic energy to nerves includes
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               1     applying radiofrequency electromagnetic



               2     energy.  So they could have ablation energy,



               3     they could have specific neurotomy



               4     experience.



               5               Q.   If a POSITA -- sorry.



               6               A.   I did not say they don't need



               7     it, which is how I interpreted your question.



               8               Q.   Well, if a POSITA only has



               9     experience stimulating nerves and not



              10     ablating nerves, then they fall within your



              11     definition, right?



              12               MR. PHILLIPS:  Objection.  Form.



              13               A.   They may.



              14     BY MR. KELLY:



              15               Q.   Okay.



              16               MR. KELLY:  Do you want to take a



              17     ten minute break before we move on?



              18               THE WITNESS:  Sure.



              19           (A break was taken at 11:05 a.m.)



              20          (Proceedings resumed at 11:22 a.m.)



              21     BY MR. KELLY:



              22               Q.   Welcome back, Mr. Crosby.
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               1     Could you refer back to Exhibit 2008 for me,



               2     and if you would look at the image included



               3     on page 2 next to element 1E.  Do you see



               4     that image?



               5               A.   Yes.



               6               Q.   This appears to be an image of



               7     a NIMBUS needle, correct?



               8               A.   Yes.



               9               Q.   And there are several labels



              10     on the image in white text.



              11            Do you see that?



              12               A.   Yes.



              13               Q.   Did you apply these labels to



              14     this image?



              15               A.   I don't recall.



              16               Q.   Do you know where this image



              17     came from?



              18               A.   I don't recall.



              19               MR. KELLY:  Okay.  Mr. Crosby, I



              20     have some questions for you about the Racz



              21     reference.  I've handed you a copy of what's



              22     been previously marked as Exhibit 1009.
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               1     (Exhibit 1009 was marked for identification.)



               2     BY MR. KELLY:



               3               Q.   Do you recognize this exhibit?



               4               A.   Yes, I do.



               5               Q.   And you discussed this Racz



               6     reference at length in your declaration,



               7     correct?



               8               MR. PHILLIPS:  Objection.  Form.



               9               A.   I discussed it in my



              10     declaration.  I don't know what you mean by



              11     at length, but yes, I discussed it.



              12     BY MR. KELLY:



              13               Q.   Let's turn to paragraph 98 of



              14     your declaration.



              15            And in paragraph 98, you opine that



              16     the bend at the tip of Racz is the raison



              17     d'etre of the invention; is that right?



              18               A.   Raison d'etre, yes.



              19               MR. KELLY:  My French is not as



              20     good as yours.  Sorry.



              21               THE WITNESS:  The reason to be.



              22     BY MR. KELLY:
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               1               Q.   I would like to explore that a



               2     little bit.  So why don't we turn to the



               3     background section of Racz and if you would,



               4     turn with me to column 1, line 33.  Let me



               5     know when you're there.



               6               A.   Yes.  How much do you want me



               7     to read?



               8               Q.   I'm going to refer to this



               9     passage, so I just want you to be able to



              10     look at it as I refer to it.  So in column 1,



              11     line 33, Racz explains that "Radiofrequency



              12     electrodes are commonly used.  These



              13     typically have an insulated straight tubular



              14     metal shaft with an electrically exposed



              15     tip."  Is that correct?



              16               A.   That's what it says.



              17               Q.   In the next paragraph, Racz



              18     refers to existing SMK needle from Radionics,



              19     correct?



              20               A.   I see.  You're looking at line



              21     43; is that correct?



              22               Q.   Yes.

�









                                                                118







               1               A.   Okay.  I missed it.



               2               Q.   In that portion of Racz, do



               3     you see that Racz describes the SMK needle as



               4     having a straight tip and a removable RF



               5     probe?



               6               A.   Yes.  At line 46 it says [As



               7     read] "An exposed tip is a straight extension



               8     of the metal tubing shaft of the needle."



               9     Yes.



              10               Q.   And an SMK needle had a



              11     removable RF probe, right?



              12               A.   Where do you see that?



              13               Q.   In the same paragraph in the



              14     background section of Racz.



              15               A.   Which line?  I'm trying to



              16     read where you're referring to.



              17               Q.   If you refer to column 1



              18     beginning at line 49 refers to an RF probe



              19     being inserted?



              20               A.   I see, yes.



              21               Q.   So Racz is describing an



              22     existing SMK needle that has a straight tip
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               1     and removal RF probe, right?



               2               A.   That's the background section,



               3     yes.



               4               MR. PHILLIPS:  Objection.  Form.



               5     BY MR. KELLY:



               6               Q.   In the next paragraph, which



               7     begins at column 1, line 55, do you agree



               8     that Racz explains the SMK needle was



               9     commonly used for denervation of a patient's



              10     spine?



              11               MR. PHILLIPS:  Objection.  Form.



              12               A.   Well, it says more than that.



              13     It's a common use is in the stimulation and



              14     denervation of a patient's spine.



              15     BY MR. KELLY:



              16               Q.   If you turn to the cover of



              17     Racz, the patent indicates that it was filed



              18     in 1998; is that right?



              19               A.   That's correct, yes.



              20               Q.   So Racz would have confirmed



              21     to a POSITA that in the 1998 time frame RF



              22     neurotomy needles with straight tips and
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               1     removable RF probes were known in the art.



               2               MR. PHILLIPS:  Objection.



               3     Foundation.



               4               A.   He describes in the background



               5     section one type of neurotomy needle, it's



               6     not all neurotomy needles.



               7     BY MR. KELLY:



               8               Q.   Would a POSITA reviewing Racz



               9     understand that RF neurotomy needles with



              10     straight tips and removable RF probes were



              11     known in the art?



              12               MR. PHILLIPS:  Objection.  Form.



              13     Objection.  Foundation.



              14               A.   A POSITA reading this would



              15     understand that Racz describes one example of



              16     a radiofrequency neurotomy needle from one



              17     company, yes.



              18     BY MR. KELLY:



              19               Q.   And that radiofrequency



              20     neurotomy needle has a straight tip and



              21     removable RF probe, right?



              22               MR. PHILLIPS:  Same objections.
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               1     Form.  Foundation.



               2               A.   It's described as having a



               3     straight extension of the metal tubing shaft



               4     and a -- with durable and insertable



               5     radiofrequency or stimulation probe.



               6     BY MR. KELLY:



               7               Q.   Is your understanding from



               8     Racz that the SMK needle has a curved tip?



               9               A.   I didn't understand that the



              10     SMK needle has a curved tip.  Racz's needle



              11     has a curved tip, that's his invention.



              12               Q.   But the SMK needle didn't?



              13               A.   It's not described -- the



              14     particular example that Racz described did



              15     not have a curved tip.  I did not know if



              16     there were any other needles that have a



              17     curved tip.  He didn't describe them.



              18               Q.   Okay.  So a POSITA reviewing



              19     Racz is going to understand that the SMK



              20     needle, which was available before 1998, has



              21     a straight tip, right?



              22               MR. PHILLIPS:  Same objections.
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               1     Form.  Foundation.



               2               A.   The SMK needle described by



               3     Racz in the background has a straight tip.



               4     Yes.



               5     BY MR. KELLY:



               6               Q.   Okay.  And Racz describes that



               7     SMK needle having a straight tip as being



               8     used for RF neurotomy procedures (inaudible)?



               9               A.   Which part are you referring



              10     to?



              11               Q.   I believe this is discussed at



              12     the bottom of column 1.



              13               A.   On the bottom of what?  Sorry?



              14               Q.   Column 1.



              15               A.   It says [As read]



              16     "Radiofrequency heat ablation of a portion of



              17     the patient's tissue near the tip of the



              18     needle is routinely performed."  And it says



              19     further on, [As read] "One limitation of



              20     the --"



              21                (Reporter interruption.)



              22               A.   "One limitation of the
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               1     straight electrodes typically used in such



               2     procedures is that the needle may not -- may



               3     need to be withdrawn and reinserted multiple



               4     times to achieve the proper target region for



               5     the needle tip."



               6     BY MR. KELLY:



               7               Q.   Would a person of ordinary



               8     skill reviewing Racz understand that before



               9     Racz was filed, straight tip RF neurotomy



              10     needles were used to perform RF neurotomy



              11     procedures?



              12               A.   A POSITA reading this would



              13     understand that certain one example of



              14     straight tipped RF neurotomy needles were



              15     used to perform ablation procedures on the



              16     spine and would also understand the



              17     limitations of that as described by Racz.



              18               Q.   Okay.  And I think you



              19     mentioned this earlier in your testimony but



              20     Racz explained that straight tip needles have



              21     some drawbacks for spinal neurotomy?



              22               A.   Racz describes at the end of
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               1     column 1, one limitation of straight



               2     electrodes.



               3               Q.   And that entire sentence which



               4     is at column 1, line 65, Racz states [As



               5     read] "One limitation of the straight



               6     electrodes typically used in such procedures



               7     is that the needles may need to be withdrawn



               8     and reinserted multiple times to achieve the



               9     proper target region for the needle tip."



              10     Correct?



              11               A.   The same sentence I read out



              12     before, yes.



              13               Q.   And in column 2 in the first



              14     full paragraph, Racz explains that when the



              15     neurotomy procedure involves complex



              16     structures, using a straight tip needle could



              17     require redirection and repeated



              18     manipulation, right?



              19               MR. PHILLIPS:  Objection.  Form.



              20               A.   Where in the -- I'm sorry.



              21     Can you highlight which line you're reading?



              22               Q.   I apologize.  I'll give you a
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               1     chance to review it.  So please read Racz



               2     column 2, line 3 to line 15?



               3               A.   (The witness complies.) I have



               4     read it.



               5               Q.   And a POSITA reading this



               6     portion of Racz would understand that when a



               7     neurotomy procedure involves complex



               8     structures, a straight tip needle might



               9     require redirection and repeated



              10     manipulation?



              11               A.   No.



              12               Q.   Why would they not understand



              13     that?



              14               A.   Because it's not talking about



              15     neurotomy.



              16               Q.   Okay.  What is it talking



              17     about?



              18               A.   They're talking about



              19     accessing lumbosacral discs, not a nerve.



              20               Q.   What is the Radionics SMK



              21     needle being used for when it's accessing a



              22     lumbosacral disc?
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               1               MR. PHILLIPS:  Objection.



               2     Foundation.



               3               A.   It's -- I don't have the



               4     instructions for use of the product in front



               5     of me, so I can't answer that question for



               6     that product.  But what I can talk about is



               7     what Racz is discussing in lines -- column 2,



               8     lines 3 to 15 is the need to access other



               9     complex structures such as the lumbosacral



              10     disc, that's not neurotomy.



              11     BY MR. KELLY:



              12               Q.   What is that?



              13               A.   Well, it's radiofrequency



              14     ablation of the disc.



              15               Q.   What is the disc made of?



              16               A.   A disc is a complex anatomical



              17     structure between to vertebrae.  It consists



              18     of a fibrous ring and a pulpi central section



              19     called the nucleus pulposus and sometimes



              20     that gets compressed.



              21          The layperson's description is a slipped



              22     disc.  Sometimes you can relieve pain from
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               1     that compressed disc by ablating the disc



               2     content itself.  Whereas when you use the



               3     term radiofrequency neurotomy in the context



               4     of these patents you are talking about



               5     ablating the medial branch of the dorsal



               6     ramous of the spinal nerve; it's a completely



               7     different anatomical location.



               8               Q.   So in column 2, from line 3 to



               9     line 15 Racz is not identifying any



              10     challenges present for RF neurotomy?



              11               A.   Well, he's not talking about



              12     RF -- he's not talking about radiofrequency



              13     neurotomy of the medial branch.  He's talking



              14     about accessing the lumbosacral discs, which



              15     is the disc between the bottom of the



              16     flexible spine L5 and the top of the sacrum,



              17     which is in your hip, for how to get to.



              18               Q.   So if a POSITA was designing



              19     an RF neurotomy needle, they would believe



              20     this portion of Racz is irrelevant?



              21               A.   Well, it depends on the



              22     application.

�









                                                                128







               1               THE COURT REPORTER:  Irrelevant or



               2     relevant?



               3               MR. KELLY:  Irrelevant.



               4               A.   The biomedical engineer has to



               5     think about the intersection between the



               6     engineering and the biology and the clinical



               7     situation; you can't separate them.  So a



               8     POSITA looking at this paragraph would



               9     understand the challenges of complex



              10     structures such as lumbosacral discs.  That's



              11     what this paragraph is about.



              12     BY MR. KELLY:



              13               Q.   And you're saying that has



              14     nothing to do with neurotomy?



              15               A.   No.  It's a completely



              16     different anatomy, completely different



              17     clinical situation.



              18               Q.   Would you agree that Racz



              19     never indicates its straight tip RF neurotomy



              20     needles do not work?



              21               A.   What do you mean do not work?



              22               Q.   Racz indicates that straight
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               1     tip neurotomy needles were used to routinely



               2     perform neurotomy procedures in its



               3     background section, right?



               4               A.   I think what Racz teaches is



               5     their exist straight tip needles that can be



               6     used for neurotomy but there are problems



               7     associated with him which his invention seeks



               8     to address.



               9               Q.   And are those problems present



              10     in all neurotomy procedures?



              11               MR. PHILLIPS:  Objection.  Form.



              12               A.   What do you mean by all



              13     neurotomy procedures?



              14     BY MR. KELLY:



              15               Q.   So Racz says that the straight



              16     tip needle might need to be reinserted



              17     multiple times to achieve a proper target



              18     ablation, right; and you mentioned that



              19     earlier?



              20               A.   Yes.



              21               Q.   And when Racz identifies that



              22     drawback of straight tip needles, he's
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               1     talking about denervation of a patient's



               2     spine, right?



               3               A.   Yes.



               4               Q.   And all neurotomies are not



               5     performed on spine, right?



               6               A.   All neurotomy is not performed



               7     on the spine, no.



               8               Q.   So Racz is identifying a



               9     drawback of straight tip needles when a



              10     straight tip needle is used near the spine?



              11               A.   Well, I'm trying to understand



              12     the question, because it's not really



              13     specific.  What Racz is talking about here is



              14     proper placement of the needle tip in the



              15     complicated structure of a patient's spine



              16     requires great skill by the treating



              17     physician -- clinician.



              18          He doesn't say it doesn't work.  He says



              19     it requires great skill.  And then he goes on



              20     to say [As read] "One limitation of the



              21     straight (inaudible) is typically used in



              22     such procedures" and continue as we both
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               1     read.  So he's not saying it doesn't work.



               2     He's talking about drawbacks and limitations.



               3               Q.   So what Racz would communicate



               4     to a POSITA is that a bent tip can be



               5     preferable to a straight tip in certain



               6     situations?



               7               MR. PHILLIPS:  Objection.  Form.



               8     Mischaracterize.



               9               A.   Well, Racz talks about solving



              10     a problem with his invention which is a



              11     medical or needle or cannula or stimulation



              12     or ablation that includes a rigid bent tip



              13     for simplified placement of target sites



              14     within a patient's anatomy; that's in the



              15     abstract.



              16     BY MR. KELLY:



              17               Q.   So you just mentioned Racz



              18     talks about solving a problem with his



              19     invention, right?



              20               A.   Yes.  I can't recall if they



              21     use the word problem, but yes, I'll agree



              22     with that.
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               1               Q.   In your opinion, what is the



               2     problem that Racz is solving with his



               3     invention?



               4               A.   Well, he described some of the



               5     problem in the passage to be read out earlier



               6     and I haven't read the entire invention today



               7     so I'm limiting my conversation to what we



               8     talked about already.  There may be more.



               9     But he says, "Proper placement of the needle



              10     tip in the complicated structure of a



              11     patient's spine requires great skill by the



              12     training clinician."



              13          So the problem implied by that is that



              14     not all clinicians might be able to do it,



              15     they might not have the skill.  And then he



              16     says, one limitation, and that's the problem,



              17     of the stride electrodes is the needles may



              18     need to be withdrawn and reinserted multiple



              19     times to achieve the proper target.  So



              20     that's another problem that he's talking



              21     about.



              22                (Reporter interruption.)
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               1             To achieve the proper target region



               2     for the needle tip.  So that's not a problem



               3     that he identifies.  He then talks about a



               4     problem with a nonneurotomy procedure which



               5     is going to lumbosacral discs.



               6             He then talks about another problem



               7     starting at line 16.  [As read] "Moreover the



               8     straight exposed tip of a straight needle



               9     cannot harm the contour of a curved burning



              10     structure such as the superior articular



              11     facet which proximates target nerves.  This



              12     can present a restriction to target location



              13     in some situations."



              14     So he's enumerated, listed multiple problems



              15     of straight tip needles for applying



              16     stimulation or radiofrequency energy.



              17               Q.   And each of those problems are



              18     associated with particular clinical



              19     applications, right?



              20               A.   The ones I just read, yes.



              21               Q.   In those applications, a



              22     POSITA would prefer the bent tip of Racz?
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               1               MR. PHILLIPS:  Objection.  Form.



               2               A.   I don't think that's what I



               3     said.  What Racz is suggesting his bent tip



               4     may have advantages.  I don't think the



               5     POSITA would know if he would prefer the bent



               6     tip of Racz without looking at more data.



               7     You're asking about a preference of a



               8     clinician or a clinician part of a POSITA,



               9     and clinicians wouldn't want to make that



              10     determination without trying it.



              11     BY MR. KELLY:



              12               Q.   What would a POSITA want to



              13     know if they were choosing between a straight



              14     tip and a bent tip for an RF neurotomy



              15     needle?



              16               A.   Are you referring to a



              17     clinical part of a POSITA in my definition?



              18               Q.   Sorry.  I'm referring to your



              19     definition.



              20               A.   My definition.  So the



              21     clinical part of a POSITA in my definition



              22     would want to know does it work?  Are there
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               1     any data to show that it works?  What are the



               2     risks associated with it?  How do the



               3     outcomes compare with a straight tip and a



               4     curve tip?  There might be all sorts of data



               5     a POSITA would want to know before using



               6     either of those devices on a patient.  Now, I



               7     would imagine you would want your physician



               8     to know that data before applying it to you.



               9               Q.   So you referred to the



              10     perspective of a physician, what would a



              11     POSITA looking at this from the engineering



              12     skill set want to know before designing a RF



              13     neurotomy needle with a straight tip or a



              14     curved tip?



              15               A.   I don't think a POSITA with



              16     the engineering skills could do it



              17     independently with the part of the POSITA



              18     with the clinical skills.  You can't design a



              19     medical device without input from the



              20     physician and an understanding of the



              21     anatomy, the desired clinical outcome, the



              22     limitations of the procedure; it's not as
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               1     simple as saying hey, I'll just look at this



               2     and from an engineering perspective it looks



               3     better.  Looks better in what context?  It



               4     doesn't make sense.



               5               Q.   So the engineering POSITA --



               6     well, a POSITA with an engineering skill set,



               7     as you've defined it in your declaration,



               8     would need information from the physician to



               9     decide whether to use a straight tip or a



              10     curved tip?



              11               MR. PHILLIPS:  Objection.  Form.



              12               A.   A POSITA as I describe it has



              13     two sets of skill.  So the engineering skill



              14     set links inextricably with the clinical



              15     skill set.  So the clinical skill set can't



              16     make a decision on whether to design a device



              17     without knowing if that device can be made in



              18     ones or in high volume, and an engineer



              19     wouldn't design a device without knowing from



              20     the clinical part of the skill set if it will



              21     serve a particular clinical function and



              22     achieve a clinical outcome; you can't
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               1     separate them.



               2     BY MS. KELLY:



               3               Q.   What I'm trying to understand



               4     is when would a POSITA want to use a bent tip



               5     instead of a straight tip?



               6               A.   For what procedure?



               7               Q.   For RF neurotomy?



               8               A.   I don't think I can answer



               9     that question without having more data.  I



              10     don't have enough data to show if the



              11     outcomes are different significantly from one



              12     or the other; if one is easy to do; if one



              13     has a larger pool of candidate population.



              14     There's not enough information to answer that



              15     question.



              16               Q.   So you're saying that's a



              17     compensated choice between straight tip and



              18     bent tip?



              19               A.   Well, but that's not quite



              20     what I said.  I said in order to answer that



              21     question I need more information.  I didn't



              22     say it was particularly complicated, it might
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               1     be very simple; you just can't do it with



               2     that information.



               3               Q.   So is it the case that a



               4     POSITA with the engineering skill set



               5     designing an RF neurotomy needle is not



               6     always going to select a bent tip for the



               7     needle?



               8               A.   Well, a POSITA designing an RF



               9     neurotomy needle is unlikely to always do



              10     anything.  The POSITA with the engineering



              11     skill set will talk with the POSITA with the



              12     clinical skill set and understand what the



              13     needs are and try to design a product to meet



              14     those needs.



              15               Q.   And you're saying that RF



              16     neurotomy needle product might have a



              17     straight tip or a bent tip depending on what



              18     the engineering POSITA learns from the



              19     physician POSITA?



              20               A.   It may, yes.



              21               Q.   The let's turn to Racz column



              22     2 around line 27 and could you please read
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               1     Racz column 22, line 27 to about line 38?



               2               A.   I see that.  Yes.



               3               Q.   In this portion of Racz, Racz



               4     indicates that [As read] "Stimulation in high



               5     frequency electrodes have an expandable and



               6     flexible curve tips are known." Is that



               7     right?



               8               A.   Yes.



               9               Q.   Just below this, Racz gives an



              10     example of the Radionics TEW Electrode Kit



              11     and the Radionics ZHK Electrode Kit, correct?



              12               A.   Yes.



              13               Q.   Are you familiar with features



              14     of the Radionics TEW Electrode Kit?



              15               A.   Vaguely.  I haven't looked at



              16     them for a long time.



              17               Q.   Do you know whether the



              18     Radionics TEW Electrode Kit has deployable



              19     nitinol electrodes?



              20               A.   I don't know.



              21               Q.   Do you know whether the



              22     Radionics TEW Electrode Kit has deployable
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               1     stainless steel electrodes?



               2               A.   I do not know.



               3               Q.   Are you familiar with the



               4     features of the Radionics ZHK Electrode Kit?



               5               A.   No.  Are these the ones that



               6     are used for trigeminal ganglion pituitary



               7     gland area that is referred to in this



               8     paragraph?



               9               Q.   I'm just asking you about the



              10     TEW Electrode Kit and the ZHK Electrode Kit



              11     that Racz called to?



              12               A.   So this paragraph does not



              13     talk about spinal neurotomy.



              14               MR. KELLY:  We're going to move on



              15     and talk about the Lee reference.  Do you



              16     want to break for lunch or do you want to --



              17               THE WITNESS:  What time is it?



              18               MR. KELLY:  11:53.



              19               THE WITNESS:  I'm happy -- what



              20     time do you think we will go until?



              21               MR. KELLY:  It's hard to say.  It's



              22     11:53 now.  This line of questioning might go
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               1     until 12:45, 12:30.



               2               THE WITNESS:  Do you have any



               3     projection of the end of day?



               4               MR. KELLY:  Not right now, but it



               5     will be past lunchtime.



               6               THE WITNESS:  Sure.  And the reason



               7     I ask -- are we off --



               8               MR. KELLY:  We can go off.  That's



               9     fine.



              10           (A break was taken at 11:54 a.m.)



              11            (Proceedings resumed at 11:55 a.m.)



              12     BY MR. KELLY:



              13               Q.   I have some questions for you



              14     now about the Lee reference.  I'm handing you



              15     a copy of what's been previously marked



              16     Exhibit 1009.



              17               MR. PHILLIPS:  Objection.  Form.



              18               MR. KELLY:  Sustained.  I'm handing



              19     you a copy of what's been previously marked



              20     Exhibit 1010.



              21     (Exhibit 1010 was marked for identification.)



              22     BY MR. KELLY:
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               1               Q.   Do you see this exhibit?



               2               A.   I do.



               3               Q.   Do you recognize this exhibit?



               4               A.   I do.



               5               Q.   I would like to start by



               6     referring to paragraph 127 of your



               7     declaration.  Here in paragraph 127 you



               8     indicate that [As read] "Lee is confined to a



               9     device for RF ablation of tumors;



              10     specifically uterine fibroids."  Correct?



              11               A.   Yes.



              12               Q.   Let's refer to paragraph 150



              13     of Lee.  Could you read paragraph 150 of Lee



              14     aloud into the record?



              15               A.   [As read] "While the inventive



              16     device has been illustrated for use in the



              17     ablation of uterine fibroids, it is



              18     understood that this particular



              19     implementation is exemplary and that the



              20     inventive device may be employed in a wide



              21     variety of circumstances."



              22               Q.   Wouldn't this paragraph make
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               1     it crystal clear to a POSITA that Lee is not



               2     confined to a device for RF ablation tumors?



               3               MR. PHILLIPS:  Objection.  Form.



               4               A.   Not to me.



               5     BY MR. KELLY:



               6               Q.   Why not?



               7               A.   Well, the description of Lee's



               8     or that uterine fibroids and the problems of



               9     ablating uterine fibroids and there may be



              10     other compilations like other hard organs or



              11     even soft organs like liver or kidney, but



              12     it's clear that it's confined to ablation of



              13     tumors of which uterine fibroids is the one



              14     example and the only one example that he



              15     describes.



              16               Q.   But that's not what paragraph



              17     150 says, right?



              18               A.   Well, 150 says it may be



              19     employed in a wide variety of circumstances



              20     but there is no description of what any other



              21     circumstances in Lee.  I didn't really know



              22     what that means in Lee.
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               1               Q.   It must be wider than ablation



               2     uterine fibroids, right?



               3               MR. PHILLIPS:  Objection. Form.



               4               A.   The description of Lee as I



               5     said is really confined to uterine fibroids.



               6     Yes, he has the throw away paragraph like



               7     many patents, including many of my own, which



               8     seek to expand the application but there's no



               9     information, examples, embodiments listed for



              10     any of those at a wide variety of



              11     circumstances that he mentioned.



              12     BY MR. KELLY:



              13               Q.   Would a POSITA ignore



              14     paragraph 150 in Lee?



              15               A.   A POSITA would look at



              16     paragraph 150 and say there may be



              17     applications in other circumstances but I



              18     don't know what they are.



              19               Q.   So if the POSITA understands



              20     that there may be applications in other



              21     circumstances why would they believe that Lee



              22     is confined to ablation of the uterine
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               1     fibroids?



               2               A.   Because that's all that Lee



               3     talks about.



               4               Q.   If you have a look at claim 1



               5     under paragraph 150 of Lee, please review



               6     that claim and let me know if you see



               7     anything in claim 1 that restricts the scope



               8     of Lee to the ablation of uterine fibroids?



               9               MR. PHILLIPS:  Objection.  Scope.



              10     Relevance.



              11               A.   Claim 1 is not restricted to



              12     uterine fibroids, no.



              13     BY MR. KELLY:



              14               Q.   So in this patent application



              15     Lee was pursuing protection of an ablation



              16     element that was not restricted to the use of



              17     uterine fibroids, right?



              18               MR. PHILLIPS:  Objection.  Form.



              19     Foundation.



              20               A.   You're asking me to form an



              21     opinion about what was in Lee's mind when he



              22     wrote this patent.  Is that what you're
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               1     asking?



               2     BY MR. KELLY:



               3               Q.   Well, this claim is included



               4     in the disclosure of Lee, right?



               5               A.   Claim 1 is included in this



               6     application, yes.



               7               Q.   And you understand the purpose



               8     of a claim in a patent application, right?



               9               A.   Yes.



              10               Q.   So if there's nothing in claim



              11     1 that restricts it to uterine fibroid it



              12     means that the applicant was seeking



              13     protection of an ablation element that was



              14     not restricted to uterine fibroids, right?



              15               A.   I understand your question.



              16               Q.   Would a POSITA have ignored



              17     that when they were reviewing Lee?



              18               A.   I don't think a POSITA would



              19     have ignored it.  A POSITA would have read



              20     this and said, okay, I'm interpreting the



              21     claim in light of the description and what



              22     else could this be used for, to your
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               1     question, if he says it may be employed in a



               2     wide variety of circumstances that the device



               3     claimed in claim 1, what other circumstances



               4     could that be used for?



               5          That's how a POSITA would look at it.



               6     It says could be employed in a wide variety



               7     of circumstances?  Well, like what?  Like, a



               8     discount, could be employed in brain surgery,



               9     could be employed in replacing a knee, it's a



              10     pointless statement.



              11               Q.   In your opinion from the



              12     perspective of a POSITA as you've defined it,



              13     what would a POSITA understand to be these



              14     other circumstances referred to by Lee?



              15               A.   I think a -- in order to



              16     understand what other wide variety of



              17     circumstances this invention might be



              18     applicable to, it would be important to look



              19     at a number of other circumstances and figure



              20     out if this invention could be used for them.



              21          Could, for example, this invention be



              22     used for knee surgery?  Well, no, but that
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               1     might be included in a wide variety of



               2     circumstances.  Could it be used for brain



               3     surgery?  Once.  Could it be used for surgery



               4     on your prostate?  Well, not on mine.



               5          So the wide variety of circumstances



               6     requires some interpretation.  It's not a



               7     completely open-ended, it can be used for



               8     anything.  A POSITA would look at that and



               9     say well, it doesn't say it can be used for



              10     anything.  It might be employed in a wide



              11     variety of circumstances for which this



              12     technology invention is applicable.



              13               Q.   I understand -- I'm asking you



              14     to interpret this statement from the



              15     perspective of a POSITA.  So can you tell me



              16     for the perspective of a POSITA what



              17     circumstances this portion of Lee would



              18     communicate to a POSITA that Lee's device



              19     could be used for?



              20               MR. PHILLIPS:  Objection.  Asked.



              21               A.   For a POSITA to answer that



              22     question, you'd have to do research on
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               1     different types of clinical circumstances



               2     which require radiofrequency ablation for



               3     which this invention might be employed.



               4          I have not done that research.  I don't



               5     know that, and it would take me several hours



               6     and some research to do that.  I can do it



               7     now if you would like.



               8     BY MR. KELLY:



               9               Q.   No, you don't need to do it



              10     now.  It's okay.  Let's refer to paragraph 84



              11     of Lee.  Beginning at paragraph 84, Lee



              12     states, [As read] "In accordance with the



              13     invention energy delivery devices are



              14     provided which are adapted to the destruction



              15     of target tissue at the site where the



              16     electrodes are located.



              17            Accordingly, the operator can deliver



              18     the treatment safely and effectively.  One



              19     such target tissue for the devices of the



              20     present invention is a uterine fibroid."



              21            Do you see that?



              22               A.   Yes, I see that.
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               1               Q.   And would you agree that in



               2     this portion of Lee the reference indicates



               3     that tumors are just one example of tissue



               4     that can be ablated with the disclosed RF



               5     ablation needle?



               6               A.   That's not what it says.  It



               7     says uterine fibroid are one example.  It



               8     doesn't say tumors.  Uterine fibroid is a



               9     subset of tumors, there are lots of other



              10     tumors.  I wouldn't use this on a brain



              11     tumor, for example.



              12               Q.   Would you agree that Lee



              13     indicates that uterine fibroids are just one



              14     example of tissue that can be ablating with



              15     the disclosed RF ablation needle?



              16               A.   That's not the language that



              17     Lee uses in that paragraph.  They describe it



              18     as one such target tissue.



              19               Q.   Is there anything in this



              20     paragraph that would communicate to a POSITA



              21     that Lee's device can only be used for



              22     uterine fibroids?
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               1               A.   This paragraph and in



               2     particular the last paragraph we were



               3     reviewing before would lead a POSITA to ask



               4     the question.  Knowing this device and how it



               5     works and how it's applied and the tissue



               6     it's designed for, what other tissues, what



               7     other situations or circumstances could this



               8     device be used for.



               9          And if Lee says one such target tissues



              10     a uterine fibroid, I would say to myself or a



              11     POSITA would say to one's self; what other



              12     tissues are like a uterine fibroid that this



              13     particular device could be used for.



              14               Q.   And when you were preparing



              15     your declaration, did you do that analysis?



              16               A.   No.



              17               Q.   Let's turn to paragraph 228 of



              18     your declaration.  I'll read paragraph 228.



              19     Let me know when you're done.



              20               A.   Paragraph 228 of my



              21     declaration.  If Racz's R-A-C-Z apostrophe S



              22     -- Sorry.
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               1               MR. PHILLIPS:  I thought you



               2     mispelled it but you did spell it correctly.



               3     Sorry.



               4               A.   If Racz's modified device is



               5     intended for use in neurotomy like Dr. Tucker



               6     says, then it would have to be as a much --



               7     should be at a much smaller scale than Lee's



               8     device for ablating uterine fibroids.  I



               9     understand that an RF neurotomy needle must



              10     be between 16 and 22 gauge in size.



              11          The smaller the gauge number the bigger



              12     the needle.  The 16 gauge needle has an outer



              13     diameter of approximately 1.651 millimeters



              14     with a wall thickness of 0.229 millimeters.



              15          A 22 gauge needle has an outer diameter



              16     of approximately 0.718 millimeters with a



              17     wall thickness of 08.152 millimeters.



              18               Q.   In this paragraph, you're



              19     opining that a device intended for neurotomy



              20     would have to be in a much smaller scale than



              21     Lee's device, right?



              22               A.   That's what I say, yes.
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               1               Q.   Isn't it true that Lee never



               2     discloses a required size for its RF ablation



               3     needle?



               4               A.   I don't recall seeing any



               5     dimensions in Lee.  I do recall seeing the



               6     device, the actual commercial device which



               7     was made from Lee at least in the information



               8     I could find which is much bigger than that.



               9               Q.   But there's no disclosure



              10     anywhere in Lee that requires the RF ablation



              11     needle to be a particular size?



              12               A.   I don't recall seeing that.



              13     If you're saying that's true, then sure.  I



              14     don't recall seeing anything.



              15               Q.   So based on Lee's disclosure,



              16     why would a POSITA conclude that a neurotomy



              17     needle must be a much smaller scale than Lee?



              18               MR. PHILLIPS:  Objection. Form.



              19               A.   I think you're mixing two



              20     things that don't make sense to me.  There's



              21     a separate statement about the size require



              22     ment of a neurotomy needle, and then your
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               1     question then had to do with what is the size



               2     of the Lee device, and are you asking then is



               3     the Lee device of a size suitable for



               4     neurotomy.  I'm not sure I understand your



               5     question.



               6               Q.   Well, I think we agree that



               7     Lee doesn't say how vague his RF ablation



               8     needle is?



               9               A.   I don't recall seeing



              10     dimensions in Lee, no.



              11               Q.   So if there's no dimensions in



              12     Lee, how is a POSITA making a conclusion



              13     about its size relative to a neurotomy



              14     needle?



              15               A.   A POSITA looking at this would



              16     look at this complicated mechanism and say,



              17     how can I build that and how big would it



              18     have to be for me to build that.  How big



              19     would it have to be for me to build one or



              20     build it in mass production.



              21          And a POSITA looking at this would say



              22     this is a pretty complicated device, and you
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               1     can like at all these illustrations here, all



               2     the multiple machine components and you can



               3     say, there's no way I can do that in a 22



               4     gauge needle.  I can't do it.  There's no



               5     technology that let's me do that on a 22



               6     gauge needle.



               7          Even 16 gauge needle is going to be



               8     really tough, maybe in a 16 gauge needle



               9     (inaudible) experimentation and work to find



              10     out if I could even make it in a 16 gauge



              11     needle.



              12          So somewhere who has the engineering



              13     skills of working with devices like this



              14     would say that's too big to be able to use



              15     for neurotomy.  I can't make that 16 gauge.



              16     I certainly can't make a 22 gauge.



              17               Q.   And a POSITA would make that



              18     determination without any dimensions at all



              19     in Lee?



              20               A.   Yes.



              21               Q.   Let's refer to paragraph 231



              22     of your declaration.
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               1               A.   I see that.



               2               Q.   Here you provide an image that



               3     purports to be from figure 12.1 of the Acessa



               4     user guide; is that right?



               5               A.   Yes.



               6               Q.   Did provide a copy of this



               7     Acessa user guide with your declaration?



               8               A.   I don't think so.  It's



               9     available online somewhere.



              10               MR. KELLY: Mr. Crosby, I have



              11     handed you a copy of what has been previously



              12     marked as Exhibit 2010.



              13     (Exhibit 2010 was marked for identification.)



              14     BY MR. KELLY:



              15               Q.   Do you recognize this



              16     document?



              17               A.   I do.



              18               Q.   Is this the Acessa user guide



              19     that you are referring to in paragraph 231 of



              20     your declaration?



              21               A.   Let me just check.  It maybe.



              22     I think so but what I was looking at is that
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               1     figure in the Acessa user guide which is on



               2     page 21 of 55 which is labeled in section



               3     12.2.



               4          So I'm not sure if this is the same



               5     version I looked at because my declaration



               6     said 12.1.  Having a said that, I might have



               7     made an error in the number.  So it looks the



               8     same but I can't represent that it is



               9     identical.



              10               Q.   Well, sitting here today, can



              11     you identify any difference between the image



              12     that you included in paragraph 231 of your



              13     declaration and the image that appears at



              14     page 21 of Exhibit 2010?



              15               A.   No, it appears the same.



              16               Q.   Could you turn with me to the



              17     very last page of exhibit 2010 which I think



              18     is page 55.  The copyright on this document



              19     is the year 2018; is that right?



              20               A.   Yes.



              21               Q.   So at the time of the



              22     invention for the Stratus patents a POSITA
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               1     would not have had access to Exhibit 2010,



               2     right?



               3               A.   I don't know if they were



               4     earlier versions of this with an earlier



               5     copyright.  This is the only version I could



               6     get online, there might have been a 2010



               7     copyright version.  I just don't know.



               8               Q.   But this version, Exhibit



               9     2010, has a 2018 copyright?



              10               A.   That is correct.



              11               Q.   So a POSITA would not have had



              12     access to Exhibit 2010?



              13               A.   He wouldn't have had access to



              14     this version of it, that is true, but what



              15     I'm saying to you I don't know if this is a



              16     document that's undergone revisions over the



              17     years and that particular illustration would



              18     have been in an earlier version that is not



              19     accessible to me.



              20               Q.   And you haven't provided an



              21     earlier version of this document?



              22               A.   I don't have an earlier
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               1     version, no.



               2               Q.   And in paragraph 231 you're



               3     relying on Exhibit 2010 to show the size and



               4     shape of the ablation volume produced by



               5     Lee's device, right?



               6               MR. PHILLIPS:  Objection to form.



               7               A.   I use that illustration for my



               8     next part of the declaration in paragraph



               9     232, yes.



              10     BY MR. KELLY:



              11               Q.   So a POSITA without Exhibit



              12     2010 wouldn't know what shape or size Lee's



              13     device produces with respect to



              14     its (inaudible) volume, right?



              15               A.   Not necessarily.  Based on the



              16     Lee patent you could certainly determine



              17     approximately the shape of an ablation zone



              18     and a POSITA could make some assumptions



              19     about the size of the Lee device and make



              20     some projections about the size of the



              21     ablation zone.



              22          Again, you talked about a document from
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               1     2018.  I do not know if there's an earlier



               2     document that would have been accessible to a



               3     POSITA to have come up with the same



               4     illustration.  I just don't know.



               5               Q.   At the time of the invention,



               6     would a POSITA have understood that Lee's



               7     advice produces the ablation shapes and sizes



               8     included in paragraph 231 of your



               9     declaration?



              10               A.   At the time of which



              11     invention?



              12               Q.   The invention of the Stratus



              13     patent?



              14               A.   It's possible.



              15               Q.   I'm asking you.



              16               A.   I don't know.  It's possible.



              17               Q.   I guess if you're not sure



              18     whether a POSITA would have understood that



              19     Lee's device produces these ablation shapes



              20     and volumes, then I struggle to understand



              21     why paragraph 231 was included in your



              22     declaration.  So maybe you can explain to me
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               1     why you included paragraph 231?



               2               MR. PHILLIPS:  Objection.  Form.



               3               A.   Can you repeat the first part



               4     of that question it was an if-then question.



               5     I missed the if part.



               6     BY MR. KELLY:



               7               Q.   I think we established that at



               8     the time of the Stratus patents invention



               9     Exhibit 2010 did not exist, correct?



              10               A.   What I've said is this version



              11     of the user manual for the 2018 copyright



              12     obviously did not exist.  There may have been



              13     other versions with an earlier copyright.  I



              14     do not know.



              15               Q.   Okay.  So if we're evaluating



              16     the Stratus patents from the perspective of a



              17     POSITA at the time of the invention of the



              18     Stratus patents, what is the relevance of



              19     paragraph 231 in your declaration?



              20               A.   It seems to me that's kind of



              21     linking two things.  If this is the Lee



              22     device, then it would have had this ablation
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               1     characteristics whether it was in 2011 or



               2     2018.  The copyright notice on the user guide



               3     doesn't change the ablation size and volume,



               4     it just changes when one would know better is



               5     what you're arguing from that document.  So



               6     if we assume that that is the ablation volume



               7     from the Lee device, then 232 is quite clear.



               8               Q.   Well, you said if this is the



               9     Lee device, but in paragraph 231 you say



              10     Acessa is the commercial embodiment of Lee?



              11               A.   That is correct.



              12               Q.   So is there any if?  You're



              13     not saying if, are you?



              14               A.   Acessa is the commercial



              15     embodiment of Lee.  The inventor Lee from the



              16     web page of the Acessa device saying this is



              17     my invention.  There shouldn't be any



              18     dispute, I would hope, that this is the



              19     commercial embodiment of Lee.



              20               Q.   So how would a POSITA have



              21     known about these ablation shapes and volumes



              22     at the time of the invention for the Stratus
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               1     patents?



               2               A.   Well, as I explained, I would



               3     imagine at the time the Acessa device became



               4     available, the user guide at that time would



               5     have become available.  The 510-K regulatory



               6     submission summary would have become



               7     available.  The POSITA would have known and



               8     could have known at the time of the



               9     availability of the Acessa device the



              10     ablation volumes from Lee.



              11               Q.   Let's look ahead one paragraph



              12     to 232 in your declaration.  Here you



              13     indicate that [As read] "A deployment of



              14     Lee's times at the minimum of 0.5 centimeters



              15     and energy time of 1 minute yields an



              16     ablation size of 1.9 centimeters by 1.7



              17     centimeters." Correct?



              18               A.   Yes.



              19               Q.   And that's, just so we're



              20     clear, that's.  19 millimeters by 17



              21     millimeters, correct?



              22               A.   Correct.
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               1               Q.   And there's no cite in



               2     paragraph 232 of your declaration.  So what



               3     is the source of this number?



               4               A.   It's my measurement from these



               5     pictures and the labels that they have of how



               6     big the ablation volume is.  I'll have to go



               7     back to the Acessa manual to look at that



               8     because I don't have it memorized in my head.



               9               Q.   Well, let's look at section



              10     12.4 of the Acessa manual.



              11               A.   There you go and there are the



              12     data.



              13               Q.   When I look at this table I



              14     see an indication of the major diameter and



              15     the minor diameter.



              16            Do you see that?



              17               A.   Yes.



              18               Q.   This table indicates that when



              19     the Acessa filaments are deployed 0.5



              20     centimeters, then the major diameter of the



              21     ablation size is 1.9 centimeters and the



              22     minor diameter of the ablation size is 1.7
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               1     centimeters; is that right?



               2               A.   That's what it says.



               3               Q.   Is your understanding that the



               4     major diameter and the minor diameter



               5     referred to in section 12.4 corresponds to



               6     the image that is provided in section 12.2?



               7               A.   Yes.



               8               Q.   So in paragraph 232 of your



               9     declaration when you say 1.9 centimeters, are



              10     you referring to the major dimension that is



              11     indicated on the diagram of page 21 of



              12     Exhibit 2010?



              13               A.   Yes.  I realize there's an



              14     error in my paragraph 232 because I say it's



              15     an ablation time of one minute but in fact



              16     this table refers to an ablation time of 30



              17     seconds.



              18               Q.   But the value of 1.9



              19     centimeters in paragraph 232 of your



              20     declaration is a major dimension of the



              21     ablation size?



              22               A.   Yes.
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               1               Q.   And the value of 1.7



               2     centimeters is the minor dimension of the



               3     ablation size?



               4               A.   Yes.  At 95 degrees Celsius.



               5               Q.   How would you describe the



               6     shape of the ablation volume shown in the



               7     diagram on page 21 of Exhibit 2010?



               8               A.   You're asking me for a



               9     geometrical description or what are you



              10     asking for?



              11               Q.   Well, it's not a circle,



              12     right, so I'm just wondering how would you



              13     describe that shape?



              14               A.   Well, it can't be a circle



              15     because it's a three-dimensional object.



              16               Q.   Sure.



              17               A.   So maybe oblate spheroid.



              18                (Reporter interruption.)



              19               A.   Oblate, O-B-L-A-T-E, spheroid,



              20     S-P-H-E-R-O-I-D.



              21     BY MR. KELLY:



              22               Q.   So when Lee's times are
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               1     deployed 0.5 centimeters, the result is an



               2     ablation size of 19 millimeters by 17



               3     millimeters.  That's your testimony?



               4               A.   And this is (inaudible)



               5     studies, this is beef liver as it says in



               6     12.4.



               7               Q.   Okay.  What's the relevance of



               8     it being beef liver?



               9               A.   When you're designing this



              10     type of device you can't obviously do



              11     experiments with humans to do this so you



              12     need an animal model and the animal model



              13     they've chosen is beef liver and beef liver



              14     is fairly uniform.



              15               Q.   Okay.  My question was when



              16     Lee's times are deployed 0.5 centimeters, the



              17     result is an ablation size of 19 milliliters



              18     by 17 millimeters, right?



              19               A.   And beef liver at 95 Celsius,



              20     yes.



              21               Q.   And the shape of that lesion



              22     is an oblate spheroid?
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               1               A.   It looks like it.  Yes.  What



               2     it's like in other tissue, we don't know.



               3               Q.   And your testimony in



               4     paragraph 232 of your declaration is that is



               5     this ablation size would be orders of



               6     magnitude larger than would be appropriate



               7     for RF neurotomy, right?



               8               A.   Certainly the 6 centimeters by



               9     5 centimeters is order of magnitude larger,



              10     my understanding.



              11               Q.   What about 1.9 centimeters by



              12     1.7 centimeters?



              13               A.   It's larger, probably not an



              14     order of magnitude larger because an order of



              15     magnitude would be 1.9 millimeters and you



              16     would want it bigger than that.



              17               Q.   How much larger is 1.9



              18     centimeters by 1.7 centimeters than would be



              19     appropriate for RF neurotomy?



              20               A.   I'm not the clinician to be



              21     able to answer the question of how much



              22     volume the clinician wants to trade with

�









                                                                169







               1     neurotomy.  You would have to ask the



               2     physician POSITA about that one.  But my



               3     understanding is that it's smaller than these



               4     numbers here.



               5               Q.   Well, you've testified in



               6     paragraph 232 that these are orders of



               7     magnitude larger than would be appropriate



               8     for RF neurotomy, right?



               9               A.   Yes.



              10               Q.   So you yourself must have some



              11     concept of the size that is appropriate for



              12     RF neurotomy, right?



              13               A.   I have some concept, yes.



              14               Q.   Okay.  What is the size that



              15     is appropriate for RF neurotomy?



              16               A.   It's in the order of a few



              17     millimeters, maybe 10 millimeters by maybe 8



              18     millimeters, that sort of size but again,



              19     it's not a hard and fast number.  Depends on



              20     the tissue, the temperature that you're



              21     talking about and how much time you apply the



              22     energy.
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               1               Q.   When you use the words [As



               2     read] "These are orders of magnitude larger



               3     than would be appropriate for RF neurotomy"



               4     in paragraph 232, are you referring to both



               5     the ablation sizes that you included earlier



               6     in the paragraph?



               7               A.   I think I testified that 1.9



               8     by 1.7 centimeters is probably not an order



               9     of magnitude larger but the 6.5 centimeters



              10     would be an order of magnitude larger.



              11               Q.   So the smaller ablation size



              12     of 1.9 centimeters by 1.7 centimeters is much



              13     closer to the size that would be appropriate



              14     for RF neurotomy, correct?



              15               MR. PHILLIPS:  Objection.  Form.



              16               A.   It may be.



              17               MR. KELLY:  Okay.  I'm handing you



              18     a new exhibit that's been marked Exhibit No.



              19     1051.



              20     (Exhibit 1051 was marked for identification.)



              21     BY MR. KELLY:



              22               Q.   Have you ever seen this
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               1     document before?



               2               A.   No.



               3               MR. PHILLIPS:  Objection. Scope.



               4     BY MR. KELLY:



               5               Q.   Can you read aloud the title



               6     of this document as it appears on the cover



               7     page?



               8               A.   The title is RadioFrequency



               9     Ablation in Interventional Pain Management



              10     Using RF Multitined Expandable Electrode.



              11     First edition.



              12               Q.   Who is the author indicated on



              13     the cover page of Exhibit 1051?



              14               A.   Robert E. Wright, MD.  Edited



              15     by Aaron Calodney, MD.



              16               Q.   And if you turn to the



              17     copyright page of this document, the



              18     copyright owner is indicated as Stratus



              19     Medical, LLC; is that correct?



              20               A.   Yes, I'm looking for the date.



              21     Can you tell me the date of this?



              22               Q.   I can't.
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               1               A.   Pardon.



               2               Q.   I don't have the date with me.



               3               A.   Usually the cover page has a



               4     date on it but okay.



               5               Q.   So this is Stratus Medical's



               6     book, right?



               7               A.   I don't know.  You've just



               8     presented it to me.  I've never seen it



               9     before.



              10               Q.   The copyright holder is



              11     Stratus Medical, LLC.  Would you agree it's



              12     probably Stratus Medical's book?



              13               A.   Probably.



              14               MR. PHILLIPS:  Objection.  Scope.



              15     BY MR. KELLY:



              16               Q.   If you can turn to the page



              17     labeled No. 3 which I believe shows the image



              18     of the NIMBUS device.



              19            Do you see that?



              20               A.   Which page number are you



              21     talking about?



              22               Q.   It's three here.
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               1               A.   Yes.



               2               Q.   Does the device shown on page



               3     3 of the Stratus book appear to be the NIMBUS



               4     device that you personally inspected?



               5               A.   It appears --



               6               MR. PHILLIPS:  Objection.  Scope.



               7     I'm going to have a running objection to all



               8     questions concerning this document.



               9     BY MR. KELLY:



              10               Q.   Does the device shown on page



              11     3 of the Stratus book appear to be the NIMBUS



              12     device that you personally inspected?



              13               A.   It appears to be.



              14               Q.   Let's turn to page one which



              15     has the heading introduction.  Do you see



              16     that page?



              17               A.   I do.



              18               Q.   Could you take a moment to



              19     review page 1 including the images below the



              20     heading NIMBUS lesion geometry and let me



              21     know when you're done?



              22               A.   I see that.
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               1               Q.   Looking at the left-most



               2     lesion image on page 1 of the Stratus book,



               3     would you agree this depicts a lesion that is



               4     indicated as being 11 millimeters long and 10



               5     millimeters wide?



               6               A.   It does, but it's missing some



               7     other information to be able to evaluate that



               8     image.  I don't know what the temperature is,



               9     I don't know what tissue it's in, I don't



              10     know how long the radiofrequency energy was



              11     applied for.



              12               Q.   But the lesion that's



              13     illustrated is indicated as being 11



              14     millimeters long and 10 millimeters wide,



              15     right?



              16               A.   The one on the left, yes, of



              17     both of them, yes.



              18               Q.   How would you describe the



              19     shape of that lesion?



              20               MR. PHILLIPS:  Objection.  Form.



              21               A.   Rounded cone.



              22     BY MR. KELLY:
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               1               Q.   Does it not appear to be an



               2     ablate spheroid?



               3               A.   Possibly.



               4               Q.   I'm asking for your opinion.



               5               A.   It could be -- you could



               6     describe it as an ablate spheroid but you're



               7     asking how I would describe it.  To me it



               8     looks more like a flat bottom rounded cone, a



               9     circular cross section.



              10               Q.   Okay.  I'm asking you to



              11     describe the shape of the two-dimensional



              12     image on the left-most portion of page 1 of



              13     Exhibit 1051?



              14               MR. PHILLIPS:  Objection.  Form.



              15     Foundation.



              16               A.   You're asking me for the



              17     two-dimensional step.



              18     BY MR. KELLY



              19               Q.   Well, earlier we looked at the



              20     Acessa guide and I asked you to describe the



              21     shape of the lesion that you saw in the



              22     Acessa guide, right, and you described it as
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               1     an ablate spheroid.  So what I'd like to know



               2     is whether the lesion that is depicted on



               3     page 1 of the Stratus book is also an ablate



               4     spheroid?



               5               A.   They are similar shapes, yes.



               6               Q.   So let's refer back to the



               7     Acessa guide which is Exhibit 2010, page 22.



               8               A.   Yes.



               9               Q.   And I would like to compare



              10     the dimensions here to what is indicated in



              11     the Stratus book.  So in the Stratus book,



              12     Exhibit 1051, it indicates the NIMBUS lesion



              13     can be at 11 millimeters long, correct?



              14               A.   11 millimeters, yes.



              15               Q.   And the Acessa guide Exhibit



              16     2010 indicates the Lee lesion can be 19



              17     millimeters long, right?



              18               A.   Well, again, I think you're



              19     comparing apples and oranges.  I don't know



              20     because it doesn't provide the information



              21     how much time the energy was applied, what



              22     the temperature was to describe that shape,
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               1     what tissue it's in.  I don't know how to



               2     make that comparison without more



               3     information.



               4               Q.   Well, I'm asking you to



               5     compare the dimensions that are indicated in



               6     the documents.



               7               A.   Yes.  I can tell you the



               8     length of a banana and the length of an



               9     orange, it doesn't mean they're comparable.



              10     What -- the Acessa document is very specific



              11     in explaining that this is representative



              12     ovation sizes and X, V vary, in other words,



              13     dead, cow liver.  I don't know how these were



              14     produced.  Can you tell me how these were



              15     produced?



              16               Q.   Is 19 millimeters an order of



              17     magnitude difference for 11 millimeters?



              18               A.   An order of magnitude is



              19     usually taken to be three, so not three



              20     times, no.



              21               Q.   So you're saying an RF --



              22     strike that.  You're suggesting that a Lee --
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               1     I'm trying to rephrase to be clear.  In



               2     paragraph 232 of your declaration, you



               3     indicate that the ablation sizes produced by



               4     Lee are orders of magnitude larger than would



               5     be appropriate for RF neurotomy.



               6            So are you saying that the ablation



               7     sizes produced by Lee are three times the



               8     size of the lesions indicated on page 10 --



               9     on page 1 of Exhibit 1051 of the Stratus



              10     book?



              11               A.   If you look at that table on



              12     section 234 about half are at least three



              13     times the size -- two thirds are at least



              14     three times the size shown in this Stratus.



              15     So if you look at table in 2.4, the fourth



              16     entry is 3.3 which is an order of magnitude



              17     bigger than 11.  That's 3 times 11.



              18               Q.   So we had to increase the



              19     deployment of Lee's filaments to two



              20     centimeters before the ablation size gets an



              21     order of magnitude larger than would be



              22     appropriate for RF neurotomy?
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               1               A.   Well, I'm just reading the



               2     numbers that are in this table.



               3               Q.   Is it true that if I take the



               4     lesion geometry that is indicated on page 1



               5     of the Stratus book and I make it three times



               6     larger, I now have ablation volume that would



               7     make sense for tumor ablation?



               8               A.   I didn't hear the end of your



               9     question.



              10               Q.   If I take the NIMBUS lesion



              11     geometry indicated at page 1 of the Stratus



              12     book and I make it three times larger, is it



              13     now appropriate for tumor ablation?



              14               MR. PHILLIPS:  Objection.  Form.



              15     Foundation.



              16               A.   Is it now you appropriate for



              17     tumor ablation.  Well, which tumors, which



              18     organ.  There's no until way I'm answering



              19     that question without more information.



              20     BY MR. KELLY:



              21               Q.   Well, you're testifying



              22     there's a difference between the size of
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               1     ablations that are appropriate for tumors and



               2     the size of ablations that are appropriate



               3     for RF neurotomy, right?



               4               A.   Well, what I said is that the



               5     difference in size of the ablation produced



               6     by Lee's device and the size that's



               7     appropriate for a neurotomy.  I'm not saying



               8     that there's a difference in size for



               9     ablation of all tumors.  Your question was



              10     much more encompassing than that.



              11               Q.   Is it your understanding that



              12     the lesion produced by Lee when its filaments



              13     are deployed 0.5 centimeters is appropriate



              14     for tumor ablation?



              15               A.   I don't know.  That's a



              16     clinical question, not an engineering



              17     question.



              18          You're asking me is the size of the



              19     ablation here suitable for tumor?  Again, the



              20     question has to go back to which tumor and in



              21     which organ and what type of tumor.



              22          Would I use a thing like that on a
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               1     highly vascular tumor, probably not, would I



               2     use it on a fibroid; maybe.  There's no



               3     simple answer to that question.  It's not



               4     answerable without more information.



               5               Q.   In your declaration you felt



               6     comfortable testifying that the ablation



               7     sizes produced by Lee were bigger than would



               8     be appropriate for RF neurotomy, right?



               9               MR. PHILLIPS:  Objection.  Form.



              10               A.   I said that, yes.



              11     BY MR. KELLY:



              12               Q.   But you can't tell me what



              13     ablation size is appropriate for tumor



              14     ablation?



              15               A.   I think I replied that that's



              16     a question that is unanswerable.  Which



              17     tumor, and which organ, how big, how



              18     vascular, it's not possible to answer that



              19     question without knowing more clinical



              20     information or anatomical or physiological.



              21               Q.   How can you say that these



              22     tumor ablation volumes indicated in the
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               1     Acessa guides are not appropriate for RF



               2     neurotomy?



               3               MR. PHILLIPS:  Objection.  Form.



               4     Foundation.  Mischaracterization.



               5               A.   RF neurotomy is one particular



               6     example with one particular anatomical



               7     location, actually there's several, for one



               8     particular purpose.



               9          The term "tumor ablation" covers a



              10     multitude of clinical applications a



              11     multitude of organs, a multitude of types of



              12     tissue.



              13          You're saying is one device suitable for



              14     one application the same as one device for 50



              15     applications?  That's a non-answerable



              16     question.



              17     BY MR. KELLY:



              18               Q.   You've made a conclusion about



              19     what ablation sizes are and are not



              20     appropriate for RF neurotomy in paragraph



              21     232, correct?



              22               A.   Correct.
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               1               Q.   And in the NIMBUS book it says



               2     the ablation volume is 601 millimeters cubed,



               3     right?



               4               A.   Correct.



               5               Q.   How much larger does that



               6     volume have to be before it's not appropriate



               7     for RF neurotomy?



               8               A.   I don't have an answer to that



               9     question.



              10               Q.   Then how can you determine



              11     what ablation sizes are and are not



              12     appropriate for RF neurotomy?



              13               MR. PHILLIPS:  Objection.  Form.



              14               A.   Well, my understanding of RF



              15     neurotomy is that you're trying to target a



              16     particular small anatomical location with



              17     multiple structures around it and a nerve



              18     passing through.



              19          So you're trying to find a very small



              20     pace of a very small nerve to provide the



              21     neurotomy to ablate that piece of nerve.



              22          That's a completely different clinical
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               1     and anatomical situation than trying to get



               2     ablate a tumor which has usually a uniform



               3     tissue structure.



               4          Some what might be appropriate for RF



               5     neurotomy with a very world defined location



               6     and clinical outcome is completely different



               7     from a tumor.



               8     BY MR. KELLY:



               9               Q.   My question was:  How can you



              10     determine what ablation sizes are and are not



              11     appropriate for RF neurotomy?



              12               MR. PHILLIPS:  Same objections.



              13               A.   I have looked at -- from my



              14     experience of looking at RF neurotomy and



              15     understanding where the anatomical location



              16     target is, it's clear to me that the ablation



              17     sizes provided by the Acessa device



              18     particularly the last ones would not be



              19     appropriate for RF neurotomy.



              20          So I can tell you that 6 centimeters by



              21     5 centimeters is actually not appropriate for



              22     RF neurotomy, but I'm not answering the
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               1     question as to what is the maximum size for



               2     RF neurotomy, that's a clinical question.  I



               3     think it's more than 6-by-5.



               4     BY MR. KELLY:



               5               Q.   Is it your testimony that an



               6     ablation size of 1.9 centimeters by 1.7



               7     centimeters is not appropriate for RF



               8     neurotomy?



               9               A.   The physical embodiment of Lee



              10     can be deployed up to five centimeters and



              11     what I'm saying is did a deployment at the



              12     times at minimum of half a centimeter, 5



              13     millimeters used in ablation size of 1.9 by



              14     1.7 centimeters and a deployment of 5



              15     centimeters used an ablation size of 6



              16     centimeters by 5 centimeters, in my view



              17     those are larger than would be appropriate



              18     for RF neurotomy.



              19               Q.   So the major diameter



              20     dimension of Lee's ablation volume is 8



              21     millimeters more than what is in the NIMBUS



              22     book, right?
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               1               MR. PHILLIPS:  Objection.  Form.



               2               A.   Where are you looking?



               3     BY MR. KELLY:



               4               Q.   In the Acessa guide, it says,



               5     [As Read] "The major diameter of Lee's



               6     ablation volume when the filaments are



               7     deployed 0.5 centimeters is 1.9 centimeters",



               8     right?



               9               A.   In cold beef liver in a



              10     laboratory at 95 celsius.



              11               Q.   In the Stratus book it says



              12     the major dimension of the NIMBUS lesion is



              13     11 millimeters?



              14               A.   I don't know under what



              15     circumstances that's taken.  So, again, I



              16     think I've tried to say this a few times,



              17     it's comparing apples and oranges.



              18          Until I know how those were generated, I



              19     don't know how to compare it with what's in



              20     the Acessa device.



              21          What I know is that if these were the



              22     ablation volumes that are representative if
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               1     you tried to use it on neurotomy, then



               2     these -- most of these volumes, all these



               3     volumes would be too big.



               4               Q.   So sitting here today you



               5     cannot articulate for me at what point an



               6     ablation volume becomes inappropriate for RF



               7     neurotomy with respect to its size?



               8               MR. PHILLIPS:  Objection.  Form.



               9     Asked.



              10               A.   I can give you the same answer



              11     I said before.  It depends on the clinical



              12     situation and which particular vertebrae



              13     you're at.  The anatomical situation, there's



              14     no simple answer to that question.



              15          There's no bright line difference to say



              16     anything below this is fine and anything



              17     bigger than this is not fine.  It's not a



              18     question that has an answer.



              19     BY MR. KELLY:



              20               Q.   But you've opined on that very



              21     thing in your declaration, right?



              22               A.   No.  I've said these are too
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               1     large.  I didn't opine on what is the maximum



               2     volume for neurotomy ablation.  I didn't



               3     provide any opinion about that.



               4          And that seemed to be what you're asking



               5     me about.  I don't have an opinion.



               6               Q.   You're saying you can opine on



               7     what is not appropriate for RF neurotomy but



               8     you can't opine on what is appropriate for RF



               9     neurotomy?



              10               A.   I have opined on what's not



              11     appropriate for RF neurotomy.  I have not



              12     opined on what is appropriate.



              13               MR. KELLY:  Okay.  All right.  It's



              14     12:52.  Shall we break for lunch?



              15               THE WITNESS:  Let's do that.



              16            (A break was taken at 12:52 p.m.)



              17           (Proceedings resumed at 1:45 p.m.)



              18               MR. KELLY:  Welcome back, Mr.



              19     Crosby.



              20               THE WITNESS:  Thank you.



              21     BY MR. KELLY:



              22               Q.   Before we move on to our next
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               1     topic I just want to ask you one more



               2     question about paragraph 232 your



               3     declaration.



               4               A.   Yes.



               5               Q.   In paragraph 232 the last



               6     sentence as we discussed reads, [As read]



               7     "These the orders of magnitude larger than



               8     would be appropriate for RF neurotomy."  And



               9     you emphasized orders of magnitude in this



              10     sentence, correct?



              11               A.   Yes, it's in italics.



              12               Q.   When you wrote "orders of



              13     magnitude," what did you mean mathematically?



              14               A.   Well, mathematically in order



              15     of maintenance you did something E which is a



              16     number larger.  So three and a bit times



              17     larger.  It's a general kind of definition.



              18               Q.   So if one ablation volume is



              19     three times larger than another, you would



              20     regard that as an order of magnitude



              21     difference?



              22               A.   Yes, thereabouts.
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               1               Q.   And an order of magnitude is



               2     not a difference of a factor of 10, in your



               3     opinion?



               4               A.   No, of course not.



               5               Q.   Let's turn to paragraph 127 of



               6     your declaration.  I would like you to look



               7     at the last sentence in paragraph 127 and



               8     here in paragraph 127 of your declaration you



               9     state, [As read] "In my opinion a POSITA



              10     would not have found Lee in a search for



              11     prior art on RF neurotomy and would not have



              12     looked to the field of Lee"; is that right?



              13               A.   Yes.  Second to last sentence.



              14               Q.   In your opinion Lee's field is



              15     far off ablation of tumors?



              16               A.   Well, let's look at what he



              17     says on the patent rather than just trying to



              18     remember.



              19          All right.  It doesn't have a separate



              20     field section but it's pretty clear that it's



              21     about RF ablation and tumors.  It's paragraph



              22     0 -- 008 the summary of the invention talks
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               1     about tumors.



               2               Q.   So it's your opinion that a



               3     POSITA working on an RF neurotomy device



               4     would simply not consider references directed



               5     to tumor ablation devices?



               6               A.   No.  I don't think a POSITA



               7     would, no.  That's a double negative.  I'm



               8     agreeing with your statement.  The POSITA



               9     would not have found Lee.



              10               MR. KELLY:  Okay.  Mr. Crosby, I've



              11     handed you a copy of a new exhibit that's



              12     been marked Exhibit No. 1050.



              13     (Exhibit 1050 was marked for identification.)



              14     BY RM. KELLY:



              15               Q.   And this exhibit is US patent



              16     Number 10661078, correct?



              17               A.   Yes.



              18               Q.   And you're a named inventor on



              19     this patent, correct?



              20               A.   Yes.



              21               Q.   And I think you referenced



              22     this one earlier today, correct?
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               1               A.   Yes, I think this is a



               2     continuation of an earlier one, if I remember



               3     directly.



               4               Q.   If you look at the second page



               5     of 078 patent I think you'll see the earliest



               6     claim priority date for this patent is March



               7     11, 2010; is that right?



               8               A.   Yes.



               9               Q.   And do you recall earlier



              10     today testifying that this patent was



              11     directed to RF neurotomy?



              12               A.   The path of this patent is



              13     directed to RF neurotomy.  Yes.



              14               Q.   Let's turn to figure 6 of your



              15     078 patent.



              16               A.   You're taking me back a while.



              17               Q.   Hopefully it's fun memories.



              18     And here in figure 6 this illustrates an



              19     implantable device 70.



              20            Do you see that?  That?



              21               A.   Yes.



              22               Q.   And the implantable device 70
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               1     illustrated in figure 6 includes an RF



               2     ablation circuitry module 78, correct?



               3               A.   Yes.



               4               Q.   Let's turn to column 16, line



               5     38 of this patent.  And at column 16, line 38



               6     the 078 patent describes figure 6's



               7     implantable device --



               8               A.   Can I read it?



               9               Q.   Sure.



              10               A.   (Witness reads document.)



              11     Okay.



              12               Q.   And at column 16 beginning at



              13     line 38 the patent indicates that, [As read]



              14     "The implantable device is intended for



              15     chronic implantation to perform serial RF



              16     ablations in scenarios where it is necessary



              17     to repeat RF ablation of tissue in a



              18     particular region of the body after certain



              19     periods of time."



              20            Do you see that?



              21               A.   Yes.



              22               Q.   Let's move a little ahead to
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               1     column 17 around line 10.  You're welcome to



               2     read that as well.



               3               A.   (The witness complies.)  I've



               4     read that.



               5               Q.   And around column 17 line 10



               6     the patent indicates that the implantable



               7     device 70, [As read] "Further comprises RF



               8     ablation circuitry module 78 coupled to



               9     controller and designed to periodically



              10     ablate tissue or never fibers using RF



              11     energy."  Correct?



              12               A.   Yes.



              13               Q.   So this is describing the



              14     implantable device 70 and its ability to be



              15     used for RF neurotomy, right?



              16               A.   Yes, it's periodically ablate



              17     tissue or nerve fibers using RF -- yes.



              18               Q.   Let look back at column 16.



              19     Let me know when you see a heading that



              20     reads, "Stimulator with RF ablation



              21     capability" around line 3?



              22               A.   Okay.
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               1               Q.   And this portion of the patent



               2     is again talking about the implantable device



               3     70 that's shown in figure 6, right?



               4               A.   Let me just read this, yes.



               5               Q.   If you look at column 16 line



               6     6 of the 078 patent.



               7               A.   Yes.



               8               Q.   This reads, [As read]



               9     "Although a primary application of the



              10     inventive technology is pain reduction in



              11     connection with improving stability of the



              12     spine, the inventive technology may be



              13     advantageously applied in other areas."  And



              14     then it gives some examples, right?



              15               A.   Yes, I see that.



              16               Q.   In one of those other areas is



              17     RF ablation of tumors; is that right?



              18               A.   Yes.



              19               Q.   And in column 16, line 26, do



              20     you find that line?



              21               A.   I do.



              22               Q.   It lists passages 078 patent
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               1     says, [As read] "The field of RF ablation is



               2     well developed in parameters suitable for



               3     ablating nerve fibers and other tissues such



               4     as RF energy and intended issues is well



               5     known to those of ordinary skill in the art,"



               6     correct?



               7               A.   Yes, that's referring to the



               8     radiofrequency energy parameters.



               9               Q.   Okay.  And in the sentence



              10     immediately after that passage, the 078



              11     patent sites to an article titled:  "Tumor



              12     ablation with radiofrequency energy."



              13     Correct?



              14               A.   Yes.



              15               Q.   So when you co-invented a



              16     device for RF neurotomy, you didn't ignore



              17     tumor ablation, right?



              18               A.   Your question's incorrect.  I



              19     didn't invent a device just for RF neurotomy.



              20     I invented a device with multiple



              21     applications of which RF neurotomy is one



              22     which is what it clearly says on the face of

�









                                                                197







               1     the patent.



               2               Q.   So in your patent you're



               3     discussing RF neurotomy and RF ablation



               4     tumors in relation to the same device?



               5               A.   That's some examples of what



               6     it's used for.  If you read the whole patent



               7     that is only part of it.  It provides



               8     multiple therapeutic parameters.



               9               Q.   And you testified in your



              10     declaration that, [As read] "Lee has little



              11     to no relevance to the Stratus patents



              12     because it's directed to tumor ablation,"



              13     right?



              14               MR. PHILLIPS:  Objection.  Form.



              15     Mischaracterizes.



              16               A.   I said in my declaration, [As



              17     read] "In my opinion a POSITA would not have



              18     found Lee in search for prior art on RF



              19     neurotomy.  I would not have looked to the



              20     field of Lee."  I stand by that.  This patent



              21     is not just about RF neurotomy, it's got



              22     multiple things.
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               1     BY MR. KELLY:



               2               Q.   So your testimony is that a



               3     POSITA at the time of the invention of the



               4     Stratus patents would have done the opposite



               5     of what is disclosed in this patent, right?



               6               MR. PHILLIPS:  Objection.  Form.



               7               A.   I'm not clear what you mean by



               8     opposite.  What are you suggesting?



               9     BY MR. KELLY:



              10               Q.   Well, you have testified that



              11     a POSITA interested in RF neurotomy doesn't



              12     look at RF tumor ablation references, right?



              13               A.   What I said is in my opinion a



              14     POSITA would not have found Lee in a search



              15     for prior art or RF neurotomy.  This is



              16     not -- the 078 patent is not a patent just



              17     for RF neurotomy it's about multiple things.



              18          So the search for prior art would



              19     include multiple things, not just RF



              20     neurotomy.



              21               Q.   Let's look at column 20 Claim



              22     1 of your 078 patent.
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               1               A.   Claim 1?



               2               Q.   That's column 20 and then look



               3     at Claim 1 and read Claim 1 and let me know



               4     when you're done.



               5               A.   Yes, I've read that.



               6               Q.   And Claim 1 is directed to a



               7     method to alleviate back pain, correct?



               8               A.   Yes.



               9               Q.   So when you're investigating a



              10     method for alleviating back pain you were



              11     interested in RF neurotomy and tumor



              12     ablation?



              13               MR. PHILLIPS:  Objection.



              14     Foundation.



              15               A.   Claim 1 has nothing to do with



              16     RF neurotomy.



              17     BY MR. KELLY:



              18               Q.   So you told me earlier today



              19     that the 078 patent was directed to RF



              20     neurotomy.  And you're telling me now that



              21     Claim 1 has nothing to do with RF neurotomy?



              22               A.   That's not what I said.  I
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               1     said this patent includes something with RF



               2     neurotomy.  It's not directed at or just to



               3     RF neurotomy.



               4          Claim 1 has got nothing to do with RF



               5     neurotomy.  This is also a continuation.  The



               6     previous patent also issued had a different



               7     set of claims.



               8               Q.   When you were co-inventing the



               9     devices described in the 078 patent, you



              10     looked to the field of Lee, right?



              11               A.   No.



              12               MR. PHILLIPS:  Objection.  Form.



              13     Foundation.



              14               A.   I beg your pardon.  No.



              15     BY MR. KELLY:



              16               Q.   We discussed earlier the field



              17     of Lee is tumor ablation, right?



              18               A.   Yes.



              19               Q.   And there are repeated



              20     references to tumor ablation in the 078



              21     patent?



              22               A.   I think the patent stands on

�









                                                                201







               1     its own.  There are multiple references in



               2     here.  I can go through them all if you'd



               3     like.  There are multiple publications here,



               4     references, I've got two pages of it.



               5          I needed a search for multiple



               6     references in multiple fields including



               7     neuromuscular electrical stimulation of



               8     nerves, radiofrequency neurotomy, tumor



               9     ablation, motor control of nerves to control



              10     the back.  This is a pretty broad patent of



              11     which RF neurotomy is one part.



              12               Q.   Let's turn to paragraph 47 of



              13     your declaration.  I'd like you to read



              14     paragraphs 47 through 49 to refresh your



              15     recollection.  Just read them to yourself.



              16               A.   (The witness complies.)  I've



              17     read it.



              18               Q.   In these paragraphs you're



              19     testifying that there's no overlap between RF



              20     neurotomy and RF ablation of tumors, right?



              21               A.   Where do you see the word



              22     overlap in these paragraphs?  I couldn't find
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               1     that.



               2               Q.   It appears in paragraph 48.



               3               A.   48?  What I said is, [As read]



               4     "Specialist doctors have practically no



               5     overlap with each other and have no overlap



               6     with pain medicine specialists."



               7          So the doctors who treat tumors don't



               8     have overlap with those who treat back pain.



               9     That's what I'm talking about.  I think the



              10     words are pretty clear.



              11               Q.   But there is overlap between



              12     engineering of RF neurotomy devices and



              13     engineering of tumor ablation devices, right?



              14               A.   There may be, depends on the



              15     engineer.



              16               Q.   You say maybe but that's



              17     exactly what's in the 078 patent, right?



              18               MR. PHILLIPS:  Objection.  Form.



              19               A.   The 078 patent is directed to



              20     multiple therapeutic modalities including



              21     radiofrequency ablation.  I am a biomedical



              22     engineer and I've worked in multiple fields.

�









                                                                203







               1     BY MR. KELLY:



               2               Q.   So in the engineering



               3     community it's common for engineers to work



               4     on tumor ablation devices and RF neurotomy



               5     devices?



               6               MR. PHILLIPS:  Objection.



               7     Foundation.  Form.



               8               A.   I don't know what you mean by



               9     common.



              10     BY MR. KELLY:



              11               Q.   Well, you gave me an example



              12     that you've had a varied career, right, in



              13     multiple fields?



              14               A.   Are you suggesting I'm common?



              15               Q.   Well, I'm saying the testimony



              16     in your declaration is that a POSITA would



              17     never look to Lee because Lee is directed to



              18     tumor ablation, right?



              19               A.   Well, that's actually not what



              20     I said.  If you direct me to those words



              21     again.



              22               Q.   Look in paragraph 129.
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               1               A.   Yes, paragraph 127 in my



               2     opinion a POSITA would not have found Lee a



               3     search for prior art on RF neurotomy.  That



               4     doesn't mean the person doing the search



               5     doesn't have other skills.



               6          But if you're doing a search on RF



               7     neurotomy it's unlikely you would have found



               8     Lee I don't think you would have.



               9               Q.   So you're saying a POSITA



              10     wouldn't have looked at Lee's field, right,



              11     at all?



              12               A.   No, I don't think so.



              13               Q.   And that's despite the fact



              14     that your own patent talks about both RF



              15     neurotomy and tumor ablation?



              16               MR. PHILLIPS:  Objection.  Form.



              17               A.   Well, my own patent is talking



              18     about multiple things.  My own patent is not



              19     just about RF neurotomy.  My own patent is



              20     talking about several different therapeutic



              21     modalities so I would have been interested as



              22     I was in prior art in multiple therapeutic
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               1     modalities.



               2          My statement here in paragraph 127 in my



               3     declaration is, [As read] "A POSITA would not



               4     have found Lee in a search for prior art on



               5     RF neurotomy.



               6          In my path now we're doing a search for



               7     prior art in multiple therapeutic modalities,



               8     they're not comparable.



               9     BY MR. KELLY:



              10               Q.   So when you were developing a



              11     device for RF neurotomy you considered



              12     whether that device could be used for



              13     multiple modalities, right?



              14               A.   I wasn't developing a device



              15     for RF neurotomy.  I was developing a device



              16     with multiple modalities of which RF



              17     neurotomy was one.



              18               Q.   But you're saying that the



              19     POSITA at the time of the invention of the



              20     Stratus patents wouldn't have even considered



              21     other modalities other than RF neurotomy,



              22     right?
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               1               MR. PHILLIPS:  Objection.  Form.



               2               A.   Well, I think I'm pretty



               3     clear.  A POSITA would not have found Lee in



               4     a search for prior art on RF neurotomy.  If I



               5     were doing a search for prior art or other



               6     things I might have found Lee.



               7          But if I'm doing a search for prior art



               8     on RF neurotomy I don't think you would have



               9     found Lee and you would not have looked to



              10     the field of Lee.



              11          We're talk about my patent.  My patent



              12     is not a search for prior art and RF



              13     neurotomy, it's a search for prior art on



              14     multiple therapeutic modalities because the



              15     device has got multiple modalities.



              16     BY MR. KELLY:



              17               Q.   Let's look at paragraph 86 of



              18     your declaration.  And read paragraph 86 and



              19     let me know when you're done?



              20               A.   Yes.



              21               Q.   At the end of paragraph 86 you



              22     conclude [As read] "The delivery of RF
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               1     electromagnetic energy and RF neurotomy must



               2     be precisely controlled which is



               3     fundamentally different from RF ablation to



               4     destroy tumors."  Correct?



               5               A.   Yes.



               6               Q.   In your 078 patent you



               7     described a device that actually does both of



               8     these things, right?



               9               MR. PHILLIPS:  Objection.  Form.



              10               A.   Well, I'll draw your attention



              11     to it.  My patent the bit you read out before



              12     column 16, line 10.  A sensory nerve is



              13     ablated to prevent sensory signals from



              14     reaching the brain.



              15          Such as Rhizotomy at the medial branch



              16     of the dorsal ramus and I'm trying to find



              17     somewhere else because we read that before



              18     where we talked about affecting afferent



              19     nerve fibers only but I don't have this whole



              20     patent memorized so I can't remember where it



              21     is.  But it is fundamentally different.



              22     BY MR. KELLY:
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               1               Q.   But I think the conclusion



               2     you're reaching in your declaration is that



               3     RF neurotomy and tumor ablation are so



               4     fundamentally different that a POSITA looking



               5     at RF neurotomy just ignores tumor ablation



               6     prior art, right?



               7               A.   That's not what I said.  I'll



               8     go back and read what I said again.  That is



               9     a person -- let me find it.  [As read] "A



              10     POSITA would not have found in a search for



              11     prior art on RF neurotomy would not have



              12     found Lee."



              13               Q.   And you also state in



              14     paragraph 127 that POSITA would not have



              15     looked to the field of Lee?



              16               A.   Yes.  I don't think a POSITA



              17     would have looked to the field of Lee if



              18     you're doing a search for RF neurotomy.



              19               Q.   So that's ignoring the field



              20     of Lee, right?



              21               A.   Not looking for and ignoring



              22     are different constructs.  Not looking for
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               1     doesn't mean I -- ignoring implies that I



               2     found something and I ignore it.  I'm saying



               3     you wouldn't look for it.  It's a different



               4     meaning.



               5               Q.   So your POSITA would not even



               6     look to tumor ablation technology?



               7               A.   For -- I don't understand that



               8     question.



               9               Q.   A POSITA at the time of the



              10     invention of the Stratus patents, if it was



              11     working on a RF neurotomy device, would not



              12     have even investigated tumor ablation



              13     efforts?



              14               A.   I don't think so.  No.  That's



              15     my opinion.



              16               Q.   And that is in spite of the



              17     fact that you've described in your patent one



              18     device that does both RF neurotomy and tumor



              19     ablation?



              20               MR. PHILLIPS:  Objection.  Form.



              21               A.   My device has multiple



              22     therapeutic modalities.  I would have done --
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               1     did a search for prior art on each of those



               2     therapeutic modalities whereas what I'm



               3     talking about is if you're doing a search for



               4     prior art on RF neurotomy you would not have



               5     looked for the field of Lee and would not



               6     have found Lee.



               7          I'm doing a search for multiple



               8     modalities; it's not comfortable.



               9     BY MR. KELLY:



              10               Q.   Why would a POSITA have



              11     limited their search to prior art directed to



              12     RF neurotomy only?



              13               A.   Well, if that's the objective



              14     of doing the invention to improve RF



              15     neurotomy that's why I would have done a



              16     search for RF neurotomy.



              17          I wouldn't have done a search including



              18     orthopedics either.



              19               Q.   Is it your opinion that the



              20     Stratus patents have no other modalities than



              21     RF neurotomy?



              22               A.   Which Stratus patent are you
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               1     referring to?



               2               Q.   The ones addressed in your



               3     declaration?



               4               A.   Well, there are three and they



               5     have slightly different claims so I'm not



               6     sure which one you're referring to.



               7               Q.   Let's look at the 688 patent.



               8     I think I already handed you that.



               9               A.   I have it.



              10               Q.   And let's look to Claim 1 of



              11     the 688 patent.



              12               A.   Before we go to Claim 1 let's



              13     look at the abstract which says, [As read]



              14     "Methods and systems for spinal



              15     radiofrequency neurotomy."



              16               Q.   Okay.  Could you go to column



              17     31 and review Claim 1 of the 688 patent and



              18     let me know when you're done.



              19               A.   I've read Claim 1.



              20               Q.   Claim 1 in the 688 patent is



              21     not limited to RF neurotomy, is it?



              22               A.   I don't see that it's limited
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               1     to RF neurotomy, that's correct.



               2               Q.   There's not a single element



               3     of Claim 1 that requires it to be configured



               4     to RF neurotomy, right?



               5               A.   The words RF neurotomy do not



               6     appear in Claim 1; that is correct.



               7               Q.   Is there any aspect of Claim 1



               8     that tethers it to RF neurotomy?



               9               MR. PHILLIPS:  Objection.  Form.



              10               A.   I'm not sure what you mean by



              11     "tethers to".  Is that a legal term?



              12     BY MR. KELLY:



              13               Q.   I'm just trying to confirm



              14     that Claim 1 is not in any way limited to RF



              15     neurotomy?



              16               MR. PHILLIPS:  Objection.  Asked.



              17               A.   Claim 1 does not have



              18     limitations of RF neurotomy.  I agree with



              19     that.



              20     BY MR. KELLY:



              21               Q.   Okay.  Let's look at Claim 53.



              22               A.   I've read Claim 53.
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               1               Q.   And Claim 53 is not limited to



               2     RF neurotomy, is it?



               3               A.   I don't see any claim



               4     limitations in 53 for RF neurotomy.



               5               Q.   Let's look at Claim 56.



               6               A.   I've read Claim 56.



               7               Q.   And Claim 56 is not limited to



               8     RF neurotomy, right?



               9               A.   I do not see any limitations



              10     on RF neurotomy in Claim 56.



              11               Q.   So the 688 patent claims could



              12     cover tumor ablation device, right?



              13               A.   Perhaps.  As the abstract says



              14     this is about methods and systems it's not a



              15     radiofrequency neurotomy.



              16               Q.   Is it your understanding that



              17     the abstract limits the scope of the patent?



              18               A.   No.



              19               Q.   So if the claims could cover



              20     tumor ablation devices why are you suggesting



              21     that a POSITA would not have looked to tumor



              22     ablation?
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               1               MR. PHILLIPS:  Objection.  Form.



               2               A.   I think that's kind of



               3     inverted logic.  A POSITA writing this patent



               4     would have looked for prior art for methods



               5     and system of spinal radiofrequency neurotomy



               6     and then thought about how else could use



               7     this invention and maybe think about writing



               8     some claims which would expand the original



               9     invention which was targeted at radio



              10     frequency neurotomy.



              11     BY MR. KELLY:



              12               Q.   Let's turn to paragraph 278 of



              13     your declaration.  In paragraph 278 you



              14     evaluate some properties of a Nitinol



              15     filament, right?



              16               A.   That's correct.



              17               Q.   And in your example you assume



              18     the Nitinol filament has a diameter of 0.2



              19     millimeters, right?



              20               A.   Yes.



              21               Q.   Nitinol is N-I-T-I-N-O-L.  And



              22     you also assume that the Nitinol filament has
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               1     a deployed length of 10 millimeters, correct?



               2               A.   Correct.



               3               Q.   And you calculate the maximum



               4     bending force on this Nitinol filament,



               5     right?



               6               A.   Yes.



               7               Q.   Did you rely on any textbooks



               8     when you were making these calculations?



               9               A.   Oh, gosh.  The state of



              10     engineering, mechanical engineering



              11     textbooks.  I can't remember which ones I



              12     looked at.



              13               Q.   You didn't identify any of



              14     those textbooks in your declaration, right?



              15               A.   No.



              16               Q.   From those textbooks is that



              17     where the formulas that are provided in



              18     paragraphs 277 and 278 came from?



              19               A.   Well, these are kind of



              20     engineering 101 mechanical engineering



              21     formulas that'd be in multiple textbooks.



              22               Q.   I'm just asking what you
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               1     relied on?



               2               A.   I relied on my own knowledge



               3     which I refreshed with doing a search for



               4     online textbooks on how to do these



               5     calculations.



               6               Q.   What did you rely on to



               7     identify the material properties of Nitinol?



               8               A.   There are many, many



               9     publications on the material properties of



              10     Nitinol.  If I remember correctly, I looked



              11     up multiple references on Nitinol mechanical



              12     properties.  I don't recall which ones.



              13               Q.   You didn't identify any of



              14     those in your declaration, correct?



              15               A.   No.



              16               Q.   In paragraph 278 you conclude



              17     that a 0.2 millimeter diameter Nitinol



              18     filament would not work for a RF neurotomy



              19     device, right?



              20               A.   What I said is a force of 16



              21     grams or about half an ounce simply would not



              22     work.  It's not enough force to penetrate

�









                                                                217







               1     tissue and a physician could not regulate the



               2     applied force with that accuracy.



               3               Q.   So are you saying that a RF



               4     neurotomy device with .2 millimeter diameter



               5     Nitinol filaments would not be useable by a



               6     physician?



               7               A.   Well, I was responding to Dr.



               8     Tucker's declaration and doing some



               9     calculations which he did not about the



              10     forces associated with his example.



              11               Q.   I'm asking about your



              12     conclusion from those calculations?



              13               A.   My conclusion is that Dr.



              14     Tucker's example would not work.



              15               Q.   So if a POSITA prepared an RF



              16     neurotomy device with deployable filaments



              17     made of Nitinol that were .2 millimeters in



              18     diameter, your opinion is that that device



              19     would not work?



              20               A.   Well, that's not quite what I



              21     said.  I was referring really to Dr. Tucker's



              22     declaration and what I'm saying is the
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               1     example in his declaration I think would not



               2     work.



               3          If you have another theoretical device



               4     that you want to talk to me about I'll have a



               5     look at that one.



               6               Q.   Well, you're saying that any



               7     Nitinol filament that is .2 millimeters in



               8     diameter and has the length of 10 millimeters



               9     is not strong enough to work in an RF



              10     neurotomy device, right?



              11               A.   I said it's not enough force



              12     to penetrate tissue and a physician could not



              13     regulate the implied force.  In some



              14     circumstances it might work.  It certainly



              15     would be risky to rely on that to work in all



              16     circumstances.



              17               Q.   Well, your declaration doesn't



              18     say it might work, right?  It just says it



              19     wouldn't work?



              20               A.   Well, yes, it's --



              21               MR. PHILLIPS:  Never mind.



              22               A.   It simply -- it would not work
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               1     of the device that you certainly want to



               2     commercialize.  It might not work in



               3     particular patients.  There may be one or two



               4     patients in which it might work, but when I



               5     say it simply would not work, it's a is this



               6     a device of someone who started multiple



               7     medical device companies where Trump would



               8     want to rely on to start to sell?  No.



               9               Q.   Your opinions are being



              10     offered from the perspective of a POSITA,



              11     right?



              12               A.   Correct.



              13               Q.   So your testimony is that a



              14     POSITA would not implement Nitinol filaments



              15     that were .2 millimeters in diameter and 10



              16     millimeters long in a RF neurotomy device?



              17               MR. PHILLIPS:  Objection.  Form.



              18               A.   I well, that's not quite what



              19     I said.   I was responding to the example in



              20     Dr. Tucker's declaration.  I'm not making a



              21     general statement about any particular



              22     neurotomy device.  There might be a different

�









                                                                220







               1     type of design in which these dimensions



               2     might work.



               3          Again, if you tell me the device that



               4     you have in mind, I can do an analysis but



               5     I'm responding to Dr. Tucker's example.



               6     BY MR. KELLY:



               7               Q.   But your conclusion is based



               8     on the calculation in paragraph 278, right?



               9               A.   For Dr. Tucker's example, yes.



              10               Q.   What aspects of Dr. Tucker's



              11     example are included in your analysis of



              12     paragraph 278?



              13               A.   I think they refer to Dr.



              14     Tucker's example.  If the filaments are .2



              15     millimeters in diameter as suggested by Dr.



              16     Tucker, Exhibit 1031 at paragraph 228, so I'm



              17     referring specifically to his example.



              18               Q.   And it sounds like the only



              19     parameter that you've drawn from his example



              20     is the diameter of the filaments; is that



              21     right?



              22               MR. PHILLIPS:  Objection.  Form.
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               1               A.   I think he also suggested the



               2     material.



               3     BY MR. KELLY:



               4               Q.   Okay.  Anything else?



               5               A.   I've made some assumptions



               6     from his example because -- so I'm clear



               7     about the filament length and I say assuming



               8     a filament length.  So I made an assumption



               9     about length.



              10               Q.   So based on the material



              11     Nitinol, the diameter of the filament, the



              12     length of the filament, and the ultimate



              13     yield strength of Nitinol you concluded that



              14     Dr. Tucker's example would not work?



              15               A.   That's my conclusion.



              16               Q.   Okay.  Since you reached that



              17     conclusion based only on those four



              18     parameters, it would make sense to me that



              19     any other device that satisfied those four



              20     parameters would also be inoperable?



              21               MR. PHILLIPS:  Objection.  Form.



              22     BY MR. KELLY:
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               1               Q.   Right?  Right?



               2               A.   You're asking me if it's



               3     correct that it makes sense to you?



               4               Q.   I'm asking what your opinion



               5     is.



               6               A.   I can't answer that question



               7     until knowing the exact configuration of that



               8     device.  The configuration is important.



               9               Q.   But the configuration was not



              10     accounted for in paragraph 278, right?



              11               A.   Yes, it is because it refers



              12     to Dr. Tucker's device and that has a



              13     specific configuration as the circled Racz



              14     modified device.  If you want to show me a



              15     different type of configuration, we can do a



              16     different type of analysis.



              17               Q.   But in this calculation, the



              18     only parameters from Dr. Tucker's device that



              19     you relied on were the diameter filaments,



              20     the material of the filaments, the length of



              21     the filament and the ultimate yield strength



              22     of the material, right?
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               1               A.   And the configuration of Dr.



               2     Tucker's device which equals the Racz's



               3     modified device.



               4               Q.   Where is that accounted for in



               5     paragraph 278?



               6               A.   I refer to Dr. Tucker's



               7     declaration.  It's pretty clear to me -- if I



               8     hadn't written it so that it's clear, I



               9     apologize, but this is talking about Dr.



              10     Tucker's so-called Racz's modified device and



              11     I'm trying to figure out because his



              12     explanation is so unclear, what he actually



              13     means about it.



              14               Q.   Okay.



              15               A.   So it depends on the



              16     configuration as well.



              17               Q.   I would like you to turn to



              18     the 782 patent, Exhibit 1001.  If you would



              19     turn to column 21, line 49.  So here the 782



              20     Patent indicates that the deployable



              21     filaments may be constructed from a material



              22     operable to conduct RF energy, for example, a
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               1     metal such as stainless steel, such as 303



               2     stainless steel, Nitinol or shape memory



               3     alloy.  Do you see that?



               4               A.   I see that.



               5               Q.   So the 702 Patent says Nitinol



               6     works for its filaments?



               7               A.   Well, the 782 Patent says that



               8     the material may be used in this



               9     configuration with this design may include



              10     Nitinol.



              11               Q.   Okay.



              12               A.   Do you have information on the



              13     dimensions in this patent of the filament?



              14               Q.   Yes.  Can you turn to column



              15     22, line 37?



              16               A.   Okay.



              17               Q.   The 782 Patent in column 227



              18     indicates that the filaments each have a



              19     diameter between .025 -- excuse me.  I'm just



              20     going to read the metric range so that it's



              21     not confusing.



              22            In column 22, the 782 Patent indicates
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               1     that the filaments each have a diameter



               2     between about .06 millimeters and about 1



               3     millimeter.



               4            Do you see that?



               5               A.   Yes.



               6               Q.   So the 782 Patent says that



               7     the filaments can be made of Nitinol and they



               8     can be substantially smaller than what is



               9     proposed in Dr. Tucker's declaration, right?



              10               A.   No.



              11               MR. PHILLIPS:  Objection.  Form.



              12               A.   Sorry.  No, because this just



              13     talks about diameter which is also a



              14     parameter.



              15     BY MR. KELLY:



              16               Q.   In the Stratus patents a .06



              17     millimeter filament is workable, right?



              18               A.   At what length.



              19               Q.   This is what the patent says?



              20               A.   That's my point.  The



              21     workability, to use your term, depends on the



              22     diameter and the length.  If you have a

�









                                                                226







               1     filament of a small diameter that doesn't



               2     extend far it might work.  If you want to



               3     have a small diameter that extends a large



               4     distance it probably won't work.  They're not



               5     independent.



               6               Q.   What we can assume, at some



               7     length the filament can be .06 millimeters in



               8     diameter, right?



               9               A.   Well, the patent uses that as



              10     an example as between .06 and about 1



              11     millimeter.  I don't see here where the



              12     length is associated with that.  And the



              13     bending in my declaration, length is a



              14     crucial parameter.



              15               Q.   But we know from the Stratus



              16     patent that at some length of filament a .06



              17     millimeter filament works in an RF neurotomy



              18     device, right?



              19               A.   We know that the Stratus



              20     Patent described filaments that as small as



              21     .06 millimeter.  It doesn't say that they



              22     work.  I don't see any information here that
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               1     says clinical results or experimental results



               2     on that and at what length.



               3          So what we can say is that the Stratus



               4     patent describes some filaments as small as



               5     .06 millimeters at some length we don't know



               6     what it is and that it might work.



               7               Q.   So you're suggesting that the



               8     Stratus patents disclose embodiments of the



               9     invention that do not work?



              10               MR. PHILLIPS:  Object to form.



              11     Mischaracterizes.



              12               A.   I don't think that's what I



              13     said.  I said there's not enough information



              14     here.  You need to know the length as well.



              15     Think of an example take a drinking straw.



              16     If I have a drinking straw which is an inch



              17     long, it would probably support this can.



              18          If I have a drinking straw that's 3 feet



              19     long, it won't.  But the diameter and the



              20     length indirect with each other to yield



              21     information about the strength.  You can't



              22     look at one without the other.
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               1     BY MR. KELLY:



               2               Q.   Okay.  Let's look back at



               3     paragraph 278 of your declaration.



               4               A.   78.



               5               Q.   278.  And when you were



               6     performing your calculations, you assumed a



               7     filament length of 10 millimeters, correct?



               8               A.   Yes.



               9               Q.   Why did you assume a filament



              10     length of 10 millimeters?



              11               A.   Dr. Tucker circled Racz



              12     modified device doesn't give any dimensions.



              13     I tried to guess from the information he



              14     provided what a length might be and I use



              15     that assumption.  If you want to take a



              16     different assumption, leave that with a



              17     different answer.



              18               Q.   Why did you chose 10



              19     millimeters?



              20               A.   It was what's known in



              21     engineering as a W-A-G.



              22               Q.   I'm a lawyer, so you'll have
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               1     to --



               2               A.   Wild ass guess.



               3               Q.   Let's look at paragraph 93 of



               4     your declaration.  And you indicate that



               5     removable RF probe is "highly advantageous



               6     for neurotomy procedures" in paragraph 93,



               7     right?



               8               A.   Yes.



               9               Q.   And you explain in paragraphs



              10     -- strike that.  You explain in paragraph 94



              11     one of the reasons a removable RF probe is



              12     advantageous is because it reduces the



              13     overall cost, correct?



              14               A.   Yes.



              15               Q.   You explain further in



              16     paragraph 95 that the removable RF probe



              17     allows the needles moving to be used to



              18     infuse fluids when the probe is removed,



              19     right?



              20               A.   Yes.



              21               Q.   Is it your opinion that a



              22     person of ordinary skill in the art would
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               1     have appreciated these vantages at the time



               2     of the invention?



               3               A.   Certainly a person of skill in



               4     the art would have appreciated the advantage



               5     of being able to instill fluid such as



               6     anesthetic.  The cost difference is depends a



               7     little bit on what manufacturing techniques



               8     might be used, but a person of skill in the



               9     art at the time of the invention would have



              10     considered that.



              11               Q.   Let's refer back to Racz



              12     reference?



              13               A.   I have Racz.



              14               Q.   If you turn to figure 2 B of



              15     Racz?



              16               A.   Yes.



              17               Q.   Racz discloses that it's



              18     needle has a removable RF probe, correct?



              19               A.   Yes.



              20               Q.   If a person of ordinary skill



              21     appreciated the advantages of a removable RF



              22     probe, then they would have had good reason
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               1     not to eliminate Racz's removable RF probe,



               2     correct?



               3               A.   I'm sorry.  Have to try that



               4     one more time.



               5               Q.   Sure.  If a person of ordinary



               6     skill appreciated the advantages of a removal



               7     RF probe, then they would have had good



               8     reason not to eliminate Racz's removable RF



               9     probe in any modification of that device,



              10     right?



              11               MR. PHILLIPS:  Objection.  Form.



              12               A.   Well, I don't actually agree



              13     with that statement.  It depends what you're



              14     trying to modify the device for.   As I've



              15     said a couple of times, biomedic engineering



              16     is the intersection of engineering and



              17     clinical medicine and anatomy and physiology.



              18          You can't answer that question without



              19     knowing what the device is destined for.  Or



              20     what its clinical use is, what part of



              21     anatomy it's going to.



              22     BY MR. KELLY:
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               1               Q.   Let's turn to paragraph 172 of



               2     your declaration.  Just take a second to



               3     refresh your recollection on what this is



               4     discussing?



               5               A.   Okay.  I've read 172.



               6               Q.   In this portion of your



               7     declaration you're suggesting that a POSITA



               8     desiring to increase the ablation volume of



               9     Racz would have done so by adding deployable



              10     electrodes from Fitz instead of Lee, correct?



              11               MR. PHILLIPS:  Objection.  Form.



              12               A.   I can read the paragraph.



              13     What these three documents might have



              14     suggested to a POSITA desiring to increase



              15     the ablation volume would have been to



              16     reconfigure Racz's needle to have multiple



              17     desilapitures (ph) as taught by Fitz and



              18     replace Racz's single removable probe with a



              19     multiple deployable RF electrode probe to



              20     Fitz.



              21     BY MR. KELLY:



              22               Q.   So in your modification of
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               1     Racz discussed in paragraph 172 you have



               2     eliminated Racz's removal RF probe?



               3               A.   Oh, I see where you're



               4     confused. No, not at all.  What I've said is



               5     to replace Racz's single probe with multiple



               6     probes.  It hasn't eliminated anything.  It's



               7     added to.



               8               Q.   Okay.  So how many probes are



               9     there in your proposed modification of Racz?



              10               A.   Three, (inaudible) Fitz.



              11               Q.   How are those three probes



              12     inserted into the devices?



              13               A.   I don't provide information on



              14     how they were inserted into the device but I



              15     say the removable with a -- it replaces



              16     Racz's single removable probe with multiple



              17     deployable RF electrodes.  So the single



              18     probe of Racz could be replaced with an



              19     equivalent structure which has three probes,



              20     not just one.



              21               Q.   So are you suggesting three



              22     separate removal RF probes or one RF probe
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               1     that has three electrodes.  I'm just trying



               2     to understand.



               3               A.   I'll read it again.  It says



               4     it replace Racz's single removable RF probe



               5     with a multiple deployable RF electrode that



               6     fits.  And the purpose of this paragraph and



               7     this section is to explain my opinion that a



               8     person of skill in the art who is trying to



               9     increase the ablation volume would have found



              10     an easier way than the very complicated Dr.



              11     Tucker's, Racz modified device.  You don't



              12     have to have it as complicated as that to



              13     achieve the stated objective, the motivation



              14     to combine these things.



              15               Q.   Okay. So in paragraph 172 when



              16     you say you're replacing Racz's single



              17     removable RF probe with multiple deployable



              18     RF electrodes of Fitz, you're suggesting that



              19     these multiple deployable RF electrodes that



              20     you refer to are disclosed in Fitz, right?



              21               A.   Well, Fitz discloses three RF



              22     electrodes in one embodiment of his
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               1     invention.  I can show you if you want.



               2               Q.   Yes.  So if I understand your



               3     testimony, you're saying that Fitz discloses



               4     multiple removable RF probes?



               5               MR. PHILLIPS:  Objection.  Form.



               6     Foundation.  Mischaracterizes.



               7               A.   I think you're referring to



               8     Exhibit 1011 which is the Fitz patent.



               9               MR. KELLY:  Yes, and I apologize



              10     Mr. Crosby, I've handed you a copy of what's



              11     been previously marked Exhibit 1011.



              12     (Exhibit 1011 was marked for identification.)



              13     BY MR. KELLY:



              14               Q.   And Exhibit 1011 is the Fitz



              15     reference, correct?



              16               A.   Correct.



              17               Q.   So could you show me where in



              18     Fitz are the multiple deployable RF probes



              19     that you are suggesting adding to Racz in



              20     paragraph 172 of your declaration?



              21               A.   If you look at the



              22     illustration figure 4 it shows three
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               1     radiofrequency probes.  And paragraph 20



               2     describes figure 4.  Figure 4 illustrates a



               3     further alternative embodiment of the



               4     invention particularly applicable to side



               5     port introduction.



               6          In this case, the introducer 402 is



               7     curved and a plurality of electrodes are



               8     employed through the tip or multiple side



               9     ports.



              10               Q.   And your understanding is that



              11     those electrodes consist of removable RF



              12     probes?



              13               MR. PHILLIPS:  Objection.  Form.



              14     Mischaracterize.



              15               A.   So would you ask your question



              16     again I forgot the question while reading the



              17     patent.



              18     BY MR. KELLY:



              19               Q.   Sure.  Is it your



              20     understanding that the plurality of



              21     electrodes discussed in paragraph 20 of Fitz



              22     and illustrated in figure 4 are removable RF
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               1     probes?



               2               MR. PHILLIPS:  Same objections.



               3               A.   Fitz doesn't use the word



               4     removable but he does I think use the word I



               5     have to find it again, deploy.  So in the



               6     abstract he talks about an introducer used to



               7     deploy a set of electrodes to an area to be



               8     treated.



               9          So I think a person of skill in the art



              10     would understand that the introducer is



              11     introduced into the tissue and then the



              12     electrodes are deployed through the



              13     introducer, that's what he says.



              14               Q.   In your example that you



              15     describe in paragraph 172 of your



              16     declaration, can those deployable electrodes



              17     be removed from the device?



              18               A.   I don't think it really



              19     matters.  They may be.



              20               Q.   Earlier I think you testified



              21     there were three removable RF probes in your



              22     proposed modification of Racz; is that not
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               1     accurate?



               2               A.   No.  Can I read it again,



               3     replace Racz's single removal RF probe with a



               4     multiple deployable RF electrodes of Fitz.



               5               Q.   When you start with Racz's



               6     device you have a device that has a single



               7     removable RF probe, right?



               8               A.   Yes.



               9               Q.   And that removable RF probe



              10     has several advantages, right?



              11               A.   Yes.



              12               MR. PHILLIPS:  Objection.  Form.



              13     BY MR. KELLY:



              14               Q.   We're removing that removable



              15     RF probe from Racz --



              16               MR. PHILLIPS:  Objection to form.



              17     BY MR. KELLY:



              18               Q.   -- and replacing it with



              19     electrodes that are not removable?



              20               MR. PHILLIPS:  Objection.



              21     BY MR. KELLY:



              22               Q.   Is that what you're suggesting
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               1     in paragraph 172?



               2               MR. PHILLIPS:  Objection.  Form.



               3               A.   I did not say they're not



               4     removable.  I used the words that Racz



               5     uses -- excuse me, Fitz uses which is



               6     deployable.  I say we would look at that at



               7     the invention of Fitz and say he uses the



               8     word deployable but I understand that I have



               9     to put the introducer into the body first and



              10     then put the electrodes in.



              11          So I would try to be very careful in my



              12     language to use only the language of Fitz but



              13     I'm not saying that you're removing the



              14     deployable electrode of Racz, that's a



              15     mischaracterization of what I said.



              16     BY MR. KELLY:



              17               Q.   Where is the deployable



              18     electrode of Racz in this example that you



              19     have in paragraph 172?



              20               MR. PHILLIPS:  Objection.  Form.



              21               A.   Where is the deployable



              22     electrode of Racz?
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               1     BY MR. KELLY:



               2               Q.   Excuse me.  Where is -- you



               3     just testified a moment ago, I'm not saying



               4     that you're removing the deployable electrode



               5     of Racz.  And I think you may have misspoke.



               6     So Racz has a removable RF electrobe, right



               7     or RF probe right?



               8               A.   Racz describes it as a removal



               9     RF probe, yes.



              10               Q.   And that removable RF probe is



              11     not present in the modification of Racz that



              12     you suggest in paragraph 172?



              13               A.   That's not what I said.  I



              14     said a person of skill in the art would



              15     understand from reading Fitz that you have to



              16     insert the radiofrequency after inserting the



              17     introducer.  But Racz doesn't use the word



              18     "removable," right -- excuse me, Fitz.  Let



              19     me start that again.



              20          A person of skill in the art would



              21     understand that Fitz describe as cannula



              22     which is put into the body and introducer and
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               1     then electrodes deployed in that cannula.  So



               2     I was very careful to use the language of



               3     Fitz which is deployable, but that doesn't



               4     mean they're not removable.



               5          You seem to be drawing an inference



               6     because I use his language, that I have taken



               7     away the words of Racz which is a removable



               8     RF probe.  That's not what I said.



               9               Q.   Well, you said here in



              10     paragraph 172 that you replaced Racz's single



              11     removable RF probe with the multiple



              12     deployable RF electrodes of Fitz, right?



              13               A.   Correct.



              14               Q.   In your proposed device,



              15     Racz's single removable RF probe is gone, and



              16     in its place are multiple deployable RF



              17     electrodes of Fitz, correct?



              18               A.   Yes, but there's multiple



              19     deployable RF electrodes of Fitz may be



              20     removable too.  In which case, a single



              21     removable electrode of Racz is replaced by



              22     three deployable, also known as removable,
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               1     electrodes of Fitz.



               2               Q.   Do you indicate in your



               3     declaration that the multiple deployable RF



               4     probe electrodes of Fitz are removal RF



               5     probes?



               6               A.   As I said, I -- let me read a



               7     little bit more because you're asking about



               8     one paragraph, and rather than focusing on



               9     one paragraph, let me read the context of



              10     this.  I draw your attention to paragraph 174



              11     where I say, [As read] "At the end of this,



              12     thus replacing Racz's temperature sensing



              13     probe with Fitz's electrodes could be seen as



              14     a reasonable functional trade off if the



              15     POSITA's objective were solely a expansion of



              16     the ablation volume."



              17               Q.   Could you describe the



              18     functional trade off that you're referring



              19     to?



              20               A.   The functional trade off goes



              21     back to what I have been saying, and that is,



              22     if you're designing a medical device, it's
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               1     the intersection of the engineering, the



               2     clinical application and the anatomy and



               3     physiology.



               4          So the clinician may have been prepared



               5     to trade off something like, hey, I would



               6     accept larger ablation volume, but not have



               7     temperature sensing.  That is a trade off



               8     that a physician might have been prepared to



               9     make, which is basically what I say I think.



              10               Q.   So when you indicate in



              11     paragraph 174 that replacing Racz's



              12     temperature sensing probe with Fitz's



              13     electrodes could be seen as a reasonable



              14     functional trade off, what are the functions



              15     that are being traded off?



              16               MR. PHILLIPS:  Objection.



              17     Answered.



              18               A.   Racz's single RF probe



              19     provides a fairly small you ablation volume.



              20     Fitz's multiple RF probes provide a larger



              21     ablation volume.  Fitz's RF probe has a



              22     temperature sensor.  If it were necessary to
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               1     make the RF probe smaller and it was



               2     necessary thereby to eliminate the



               3     temperature sensor, it may have been a



               4     reasonable functional trade off for a



               5     physician to expect -- to accept larger



               6     ablation volume, but not have a temperature



               7     sensor.  That's all I'm saying in that



               8     paragraph.



               9     BY MR. KELLY:



              10               Q.   So you're saying in your



              11     proposed modification of Racz, there is no



              12     longer a temperature sensing probe?



              13               A.   I don't think that's exactly



              14     what I say.  If you look at more of paragraph



              15     174, I say -- I also note that [As read]



              16     "Fitz alleges that it is able to achieve an



              17     enlarged ablation volume with its design and



              18     does not require temperature sensing with its



              19     design."



              20          So if the Fitz design is multiple RF



              21     probe with that temperature sensing,



              22     incorporating those multiple RF probes of

�









                                                                245







               1     that temperature sensing may have been a



               2     reasonable functional trade off.  That's all



               3     I'm saying.



               4               Q.   What I'm trying to understand



               5     is that the temperature sensing probe that



               6     you're saying you're replacing here is the



               7     one that's disclosed in Racz, right?



               8               A.   Yes.  The RF probe, yes.



               9               Q.   So that RF probe is gone in



              10     your proposed modification of Racz?



              11               A.   Well, in the sense that the



              12     precise exact RF probe of Racz is no longer



              13     there and is replaced by three RF probes of



              14     Fitz, yes, I have replaced one single



              15     temperature sensing probe with three



              16     non-temperature sensing RF probe to Fitz, if



              17     that's what you're asking.



              18               Q.   But Fitz doesn't describe them



              19     as probes, right?  Fitz describes them as



              20     electrodes?



              21               A.   It's to say one would



              22     understand they're indistinguishable.
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               1               Q.   Can you tell me how many



               2     removable RF probes are in the device that



               3     you have illustrated after paragraph 172 in



               4     your declaration?



               5               A.   It shows the three that you



               6     see in Fitz figure four.  I took the end of



               7     Fitz figure four and added it to Racz, so



               8     it's exactly what's in figure four of Fitz.



               9               Q.   And your testimony is that all



              10     three are removable probes?



              11               A.   My testimony is that all three



              12     are deployable as Fitz describes them which



              13     may mean they are removable.  Fitz does not



              14     specifically say they are removable, and what



              15     I think I testified before is that a POSITA



              16     would understand that the introducer of Fitz



              17     has to be put in the body and then the



              18     problems to deployed.



              19          The POSITA would understand that those



              20     probes are deployed by inserting them.  If



              21     they're insertable, then they are removable.



              22     I think we have answered this question ten
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               1     different ways the same way so far.



               2               Q.   You haven't yet told me based



               3     on my understanding of your testimony how



               4     many removable RF probes are in this picture.



               5               A.   I thought I said three, the



               6     same as Fitz.



               7               Q.   You said three, but then you



               8     told me a minute ago that Fitz does not



               9     disclose removable probes.



              10               A.   Okay.  Sorry.  I may --



              11               MR. PHILLIPS:  Objection.



              12     Mischaracterizes.



              13               A.   I may have misunderstood your



              14     question.  Would ask you it again?



              15     BY MR. KELLY:



              16               Q.   How many removable RF probes



              17     are in the device that you have illustrated



              18     in paragraph 172 in your declaration?



              19               A.   There are three deployable



              20     probes from Fitz in this illustration, and a



              21     POSITA would understand that a deployable



              22     probe is likely to be removable.  So the
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               1     answer to your question is if you want to



               2     relabel Fitz's deployable probes as



               3     removable, then the answer is three.



               4               Q.   Are there deployable probes in



               5     the Stratus patents?



               6               MR. PHILLIPS:  Objection.  Form.



               7     Scope.



               8               A.   The Stratus patent talks about



               9     a probe which is inserted into the cannula,



              10     if I remember correctly.  So it is deployed



              11     into the cannula.  Sure, it's deployable.



              12     BY MR. KELLY:



              13               Q.   Deployable where?



              14               A.   What do you mean "where"?



              15     Deploy means make available for use.  That's



              16     the -- how I understand it, the English



              17     language definition of that word.  So its



              18     made available for use by inserting it into



              19     the cannula.



              20               Q.   Okay.  So a deployable



              21     filament doesn't have to exit the cannula at



              22     any point?
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               1               A.   Where did I say that?



               2               Q.   You have said that the deploy



               3     just means "make available for use," and so



               4     an RF probe that is inserted into the cannula



               5     and never outside of it is deployed.



               6               A.   It could be, yes.



               7               Q.   Okay.  So a deployable



               8     filament doesn't ever have to exit the



               9     cannula?



              10               MR. PHILLIPS:  Objection.  Form.



              11               A.   I'm completely baffled by that



              12     question.



              13     BY MR. KELLY:



              14               Q.   I'm as baffled by your answer



              15     because I'm having trouble understanding what



              16     you mean by "deploy".  So deploy does not



              17     mean deploy out of something else?



              18               A.   Well, depends what the use is.



              19     Deploy means make available for use.  If the



              20     use is, it needs to be out off, then



              21     deployable means out off.  If deploy means --



              22     sorry.  If the use is to not go out of
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               1     something, then deploying it means making it



               2     available for that use.  You deploy troops to



               3     use in an army.  You deploy -- it means make



               4     available for use.  It doesn't means comes



               5     out of.



               6               Q.   I think we agree that Fitz



               7     does not disclose removable electrodes; is



               8     that right?



               9               A.   No.



              10               Q.   Where does Fitz disclose



              11     removable electrodes?



              12               A.   Fitz discloses deployable



              13     electrodes.  An entry used to deploy a set of



              14     electrodes to an area to be treated.  So if



              15     they're deployed, they're from one position



              16     to another position of use.  That could mean



              17     that the introducer is put into the body, and



              18     then the electrodes deployed meaning into the



              19     introducer.



              20               Q.   So the word "deploy" did not



              21     appear anywhere in my question to you.  My



              22     question was, where does Fitz disclose
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               1     removable electrodes?



               2               A.   I think the word "deploy"



               3     could include the idea of removable



               4     electrodes.  That's what I have been trying



               5     to say for sometime.  If it's English



               6     language word definition, maybe we can look



               7     up a dictionary.



               8          But certainly, in my mind and to a



               9     person of skill in the art, Fitz describes a



              10     cannula which is inserted into the body and



              11     then has electrodes that are deployed through



              12     that cannula.  If they're deployed there at



              13     one point, and not there at another point,



              14     then by definition, they're removable.



              15               Q.   So you don't need a precise



              16     description of a features function and a



              17     reference for a POSITA to understand it?  Is



              18     that what you're saying?



              19               MR. PHILLIPS:  Objection.  Form.



              20     Foundation.  Scope.



              21               A.   Understand what?  You said



              22     "understand it".  What's "it"?
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               1     BY MR. KELLY:



               2               Q.   Well, you have testified that



               3     Fitz doesn't explicitly say that its



               4     electrodes are removable, right?



               5               A.   Yes.



               6               Q.   And even though Fitz doesn't



               7     say its electrodes are removable, you're



               8     saying that a POSITA would understand that



               9     the electrodes could be removable, right?



              10               A.   Well, let's look at the words



              11     of the patent again, rather than just talking



              12     about something else.  Paragraph 19 of Fitz



              13     refers to Figure 3 and says [As read]



              14     "Allowing the electrodes to be independently



              15     or collectively slidingly received therein."



              16             To me, that says the cannulated sleeve



              17     is introduced, then the electrodes are



              18     received into the cannula.  Under paragraph



              19     20, it says [As read] "The introducer is



              20     curved and a plurality of electrodes are



              21     deployed through the tip and multiple side



              22     ports."
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               1     So when it talks about "slidingly received"



               2     or "electrode deployed through the tip," a



               3     POSITA would look at that and think, well,



               4     they could be removed to be slidingly



               5     received -- sorry.  They could be removed not



               6     inserted in advance, in which case they are



               7     removable.



               8     The inserter is put in, then the electrodes



               9     are put in, the therapy is provided, then the



              10     whole thing is removed.  So although the Fitz



              11     references Spas, I think its fair to say a



              12     POSITA would understand that those electrodes



              13     which are received or deployed through the



              14     tip could be removable.



              15     So your question seem to imply it's one or



              16     the other.  I'm saying that's not true.  I



              17     think the word deployable could include



              18     removable.



              19               Q.   And the electrodes that are



              20     slidingly received described with respect to



              21     Fitz's Figure 3; is that right?



              22               A.   That's correct.
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               1               Q.   And are those the electrodes



               2     that you proposed adding to Racz's device?



               3               A.   Well, if you look at the



               4     figures of Fitz and the description of Fitz,



               5     all the electrodes are described as being the



               6     same sort of thing.  They're insulated



               7     electrodes, so the electrodes in Figure 3,



               8     and Figure 2 and Figure 4 are equivalent, and



               9     he describes them as being equivalent.



              10               Q.   In figure -- or in paragraph



              11     172 of your declaration, you have arranged



              12     these images as a mathematical equation which



              13     reads based on the images Racz's device plus



              14     Figure 4 of Fitz equals your proposed



              15     combination, right?



              16               A.   That's what the figure shows,



              17     yes.



              18               Q.   Figure 3 is not in that



              19     equation, is it?



              20               A.   I beg your pardon?



              21               Q.   Figure 3 is not in the



              22     equation that you put this page 172 of your
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               1     declaration, is it?



               2               A.   No.



               3               Q.   Okay.



               4               A.   Figure 4 is backwards and



               5     Figure 4 contains same electrodes that are in



               6     Figure 3 and Figure 2 of -- and figure 5 of



               7     Racz, so they're the same -- excuse me, of



               8     Fitz, so they're the same electrodes.



               9               Q.   Where does it say they're the



              10     same?



              11               A.   Under paragraph 9, it says [As



              12     read] "Each electrode has a proximal end



              13     configured for attachment to a source of



              14     energy and an exposed distal tip to deliver



              15     the energy to a localized region, and each



              16     electrode slides within its respective



              17     cannula to enhance the energy coverage area."



              18          So that description of the electrodes is



              19     universal for all of the embodiments, each



              20     electrode.



              21               Q.   So the electrodes show in



              22     figure 5 slide within their respective
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               1     cannula, correct?



               2               MR. PHILLIPS:  Objection.



               3     Foundation.



               4               A.   Paragraph 21 says, turning now



               5     to figure 5 -- turning now to figure 5, [As



               6     read] "Yet a further alternative embodiment



               7     of the invention is depicted.  In this case



               8     utilizing an introducer having a tip and



               9     sufficient side port to form an array of



              10     electrodes once deployed."



              11          So if those are electrodes are deployed



              12     in the same word that's used in previous



              13     embodiments, then those electrodes are



              14     sliding within that cannula, yes.



              15               MR. KELLY:  Okay.  Let's take a



              16     break.



              17            (A break was taken at 3:09 p.m.)



              18            (Proceedings resumed at 3:31 p.m.)



              19     BY MR. KELLY:



              20               Q.   Welcome back Mr. Crosby.



              21    (Exhibit 1003 was marked for identification.)



              22     BY MR. KELLY:
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               1               Q.   I have handed you an exhibit



               2     that's been previously marked Exhibit 1003 in



               3     this case.  This is the 664 patent; is that



               4     right?



               5               A.   Yes.



               6               Q.   Okay.  I just have a couple of



               7     questions for you about this patent.  Could



               8     you turn to column 31 and review Claim 1 of



               9     the 664 patent?



              10               A.   I read Claim 1.



              11               Q.   Is Claim 1 of the 664 patent



              12     directed to -- excuse me.  Is Claim 1 of the



              13     664 patent limited to RF neurotomy?



              14               A.   I don't see any limitations



              15     for RF neurotomy in Claim 1.



              16               Q.   Could you review claim 21



              17     beginning on column 32?



              18               A.   I reviewed 21.



              19               Q.   And is claim 21 in the 664



              20     patent limited to RF neurotomy?



              21               A.   I don't see any limitations to



              22     RF neurotomy.
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               1               Q.   Okay.  Let's turn back briefly



               2     in your declaration to paragraph 278, and I



               3     just had a couple minor questions to clarify



               4     your testimony on paragraph 278.  When you



               5     say you assumed the filament link was 10



               6     millimeters in paragraph 278, is that the



               7     length of the filament extending beyond the



               8     tip of the device?



               9               A.   Yes.



              10               Q.   Okay.  And at the end of



              11     paragraph 278, you suggest the filament is



              12     not strong enough to penetrate tissue; is



              13     that right?



              14               A.   A .2 millimeter -- let me read



              15     this again.  A .2 millimeter diameter



              16     filament -- where I say is half an ounce



              17     applied to the filament is not enough force



              18     to penetrate tissue.



              19               Q.   So, in what direction is that



              20     force acting on the filament?



              21               A.   In a longitudinal direction.



              22               Q.   So your testimony is that the
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               1     maximum bending moment is measuring the



               2     resistance to force in a direction that is



               3     parallel to the longitudinal access of the



               4     filament?



               5               MR. PHILLIPS:  Objection.  Form.



               6               A.   What I'm saying is, if you



               7     take a ten millimeter piece of wire that's.2



               8     millimeters in diameter, and you apply a



               9     longitudinal compressive force to it, it will



              10     bend if the forces are greater than.2 or 16



              11     kilograms.



              12     BY MR. KELLY:



              13               Q.   In that example, where does



              14     the force apply to the filament, and in what



              15     direction relative to the filament?



              16               A.   The force would be applied



              17     along the long axis of the filament.



              18               Q.   In a direction that is



              19     perpendicular to the filament?



              20               A.   No.  Along the long axis of



              21     the filament.



              22               Q.   So this is a force that is
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               1     compressing the filament; is that right?



               2               A.   Correct.



               3               Q.   And you believe this -- the



               4     maximum bending force is a measurement of the



               5     filament's resistant to compression?



               6               A.   No.  It's a resistance to



               7     bending.



               8               Q.   If it's resistant to bending,



               9     then wouldn't the force be applied



              10     perpendicular to the longitudinal access of



              11     the filament?



              12               A.   I don't understand your



              13     question.  The filament is a one dimensional



              14     object.  The force is applied in the



              15     direction of the length of the object.



              16     You're asking about another force applied



              17     lateral to it?



              18               Q.   Well, when I think of -- when



              19     I think of maximum bending moment, I think of



              20     a diving board at a swimming pool, so the



              21     diving board is can't leave it off over the



              22     swimming pool, right?

�









                                                                261







               1               A.   You can't leave it like that.



               2               Q.   Right.  And the diving board



               3     bends when someone stands on the end of the



               4     diving board, and in that example, the force



               5     is perpendicular to the longitudinal access



               6     of the diving board, right?



               7               A.   Yes, but that's got nothing to



               8     do with this example.



               9               Q.   Okay.  So the here the --



              10     here, maximum bending force is not measuring



              11     that force?



              12               A.   No.  Go back to the example I



              13     gave before.  Take a drinking straw.  If you



              14     stand a drinking straw up on the table and



              15     put your force on it with your hand, it will



              16     bend probably in the middle.  The longer that



              17     is, the thinner it is, the less force you



              18     need to bend.



              19          So it's -- to get into the mathematics



              20     and the engineering is called Euiler's



              21     moment, E-U-I-L-E-R, he's the mathematician



              22     who figured it out, so any column, whether
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               1     it's a column that supports a building like



               2     these one here will bend if the force in the



               3     longitudinal axis is enough based on the



               4     length, the diameter, and the material



               5     properties.  It's not lateral force, it's



               6     longitudinal force.



               7               Q.   Okay.  And these calculations



               8     assume that the filament is essentially



               9     floating in air, right?



              10               A.   No.  It's assuming that



              11     there's a -- you're applying force in the



              12     longitudinal access, and there's resistance



              13     to that force which is either from the end or



              14     something else.  If it's from the end, which



              15     is what this calculation is based on, then



              16     that will bend about halfway alone the axis



              17     with about 16 grams of force.



              18               Q.   Okay.  If the filament length



              19     is ten millimeters and the filament is being



              20     used in an RF neurotomy device, then at that



              21     point, it would be surrounded by tissue along



              22     its length, right?
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               1               A.   Well, if it's inside the body,



               2     it's surrounded by something, yes.



               3               Q.   And would the fact that the



               4     filament is surrounded by tissue impact its



               5     resistance to bending?



               6               A.   It may depending on tissue.



               7     If it's surrounded by fluid, if it's in a



               8     blood vessel, it wouldn't have any



               9     difference.



              10               Q.   Okay.



              11               A.   If it's in bone, of course, it



              12     would.



              13               Q.   Let's turn back to Exhibit



              14     1002.  This is the 688 patent.



              15               A.   The 688 patent.  I have it.



              16               Q.   Okay.  Let's begin with



              17     figures 2A, 3A, and 3B in this 688 patent,



              18     and if you would have a look at those figures



              19     and just refresh your recollection of what is



              20     illustrated there.  Let me know when you're



              21     done.



              22               A.   2A, 3A, and 3B?  Which figures
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               1     again, please?



               2               Q.   2A, 3A, and 3B.



               3               A.   Okay.  I have it.



               4               Q.   And if you turn to column 5 of



               5     the 688 patent, about line 25.  I think



               6     around line 25 is when the 688 patent offers



               7     some description on what is shown at figure



               8     2A, thereafter figure 3A and 3B.



               9               A.   Column 5, line 25.  Okay.  I



              10     see.



              11               Q.   Okay.



              12               A.   Let me read it.  How much do



              13     you want me to read?



              14               Q.   Well, I have questions for you



              15     that relate to what is shown in figures 3A,



              16     3B and 2A, but this is an open book test, so



              17     feel free to refer to the description of



              18     what's this those figures in the patent.  I



              19     wanted to give you a heads up to where a lot



              20     of it is described.



              21               A.   Okay.



              22               Q.   Okay.  Let's start with figure
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               1     2A.



               2            And figure 2A is illustrating a needle



               3     103; is that correct?



               4               A.   Yes, that's described on line



               5     48, the needle 103.



               6               Q.   Okay.  And among other things,



               7     the needle 103 includes an elongate member



               8     203 tip 201?



               9               A.   Where are you reading from,



              10     please?



              11               Q.   I'm just looking at the figure



              12     2A, but I think you can a description in



              13     column 5.



              14               A.   Okay.  I see.  Column 5, line



              15     27, [As read] " The needle 103 may further



              16     include an elongate member 203."



              17               Q.   And a tip 201, correct?



              18               A.   Connected to the tip 201 at



              19     the distal end 202 of the needle.



              20               Q.   Do you see the elongate member



              21     on the tip illustrated in figure 2A?



              22               A.   203 is the elongate member in
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               1     figure 2A, yes.



               2               Q.   And do you see the tip 201?



               3               A.   I beg your pardon?



               4               Q.   Do you see the tip 201 in



               5     figure 2A?



               6               A.   Yes.



               7               Q.   Okay.  [As read] "And the



               8     illustration embodiment of figure 2A, the



               9     needle 103 includes two deployable filaments



              10     labeled 206A, 206B."  Let me know if that's



              11     correct.



              12               A.   Yes, I see that.



              13               Q.   Okay.  [As read] "And these



              14     deployable filaments are deployed in and out



              15     of the needle by an actuator."  And I think



              16     that is 216.  Let me know if that's correct.



              17               A.   Yes, it's line 45 on column 5.



              18     [As read] "The filaments may be deployable



              19     and/or retractable by moving an actuator 216



              20     relative to the hub 204."



              21               Q.   Okay.  And at the proximal end



              22     of the needing, there's a luer fitting 220;
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               1     is that right?



               2               A.   I'm trying to find where it's



               3     -- 220.  Can you save me sometime and tell me



               4     where you find that in the description,



               5     please?



               6               Q.   Column 17, line 47.



               7               A.   17, 27?



               8               Q.   47.  Line 47.



               9               A.   I beg your pardon.



              10          A luer fitting 220.  Yes, I see that.



              11               Q.   And the luer fitting allows



              12     the RF probe to be inserted into the needle;



              13     is that right?



              14               A.   Well, yes and no.  The whole



              15     point of a luer fitting is that it is a



              16     tapered fitting that connects with a syringe.



              17     It's typical for communicating fluids, and I



              18     think that's what it says on line 48 on



              19     column 17.



              20          [As read] "The luer fitting may be in



              21     fluid communication with the lumen and



              22     provoke a connection such that fluid may be
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               1     delivered into the lumen and to the fluid



               2     port of the tip.  The luer fitting may also



               3     be configured to allow for the insertion of



               4     the FR probe 401 into the lumen."  So there's



               5     two functions.



               6               Q.   Okay.  So the fitting allows



               7     for insertion of the RF probe into the lumen?



               8               A.   Yes.



               9               Q.   Okay.  And so we have got --



              10     if you look back at figure 2A, let me just



              11     recap what we just discussed, figure 2A



              12     illustrates a needle 103, right?



              13               A.   Yes.



              14               Q.   And elongate number 203,



              15     right?



              16               A.   Yes.



              17               Q.   And tip 201?



              18               A.   Yes.



              19               Q.   Deployable filaments 206A and



              20     206B?



              21               A.   Yes.



              22               Q.   And actuator 216, correct?
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               1               A.   Yes.



               2               Q.   And a luer fitting 220?



               3               A.   Yes.



               4               Q.   Okay.  Let's turn now to



               5     figure 3A, and I think this is a more



               6     detailed view of the tip and deployable



               7     filaments of the needle of figure 2A; is that



               8     right?



               9               A.   It appears to be, yes.



              10               Q.   Okay.  [As read] "In figure



              11     3A, the tip 201 show with a tapered portion



              12     302 and a sharpened point 301?"



              13               A.   Where are you reading from?



              14               Q.   Look at column 6, line 25.



              15               A.   A sharpened point 301, yes, a



              16     tapered portion 302, yes, I see that.



              17               Q.   Okay.  And you see those in



              18     figure 3A?



              19               A.   I do.



              20               Q.   And a tip in figure 3A



              21     includes a fluid port 210?



              22               A.   I'm looking at reference 210.
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               1     Where did you find that one?



               2               Q.   I'm looking at column 7, line



               3     38.



               4               A.   210.  Fluid port 210, yes, I



               5     see that.



               6               Q.   And if you look at figure 3A



               7     the filaments 206A and 206B are shown a



               8     deployed configuration; is that right?



               9               A.   Yes.



              10               Q.   And the tip 201 includes slots



              11     304A and 304B.  I think 304B is shown in



              12     figure 3A; is that right?



              13               A.   Where do you see those?  Okay.



              14     Column 6, line 44, [As read] "The tip may



              15     include portal slot 304A and filament portal



              16     slot 304B."



              17          Yes, I see that.



              18               Q.   And the slots 304A, 304B are



              19     guiding the filaments in and out of the



              20     needle 103; is that right?



              21               MR. PHILLIPS:  Object to form.



              22               A.   Where do you see the word
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               1     "guiding"?



               2     BY MR. KELLY:



               3               Q.   I'm just asking if that's what



               4     they did.



               5               A.   Well, I'm looking at the words



               6     in the patent.  What the words in the patent



               7     says is -- this is on column 6, line 46 [As



               8     read] "The geometry of the filament slots may



               9     be selected to allow the filament to be



              10     adequately retracted such that they dispose



              11     within a cross sectional envelope of the body



              12     portion of the tip while the needle is



              13     inserted into the body."



              14          I haven't read it all, but I don't see



              15     the word "guiding," the descriptor is fairly



              16     specific about the purpose of those slots.



              17               Q.   Well, in your opinion, are the



              18     slots guiding the filaments out of the



              19     needle?



              20               A.   What's your definition of word



              21     "guiding"?



              22               Q.   Whatever a POSITA would
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               1     understand it to mean.



               2               A.   Yes, I could say that they're



               3     guiding the version of filaments.



               4               Q.   Okay.  As you look at figure



               5     3B, it shows another view similar to figure



               6     3A but there are filaments are retracting; is



               7     that right?



               8               A.   Yes, that's correct.



               9               Q.   I would like you to consider



              10     all of the elements of the needle, one of the



              11     three that we just discussed, and those that



              12     are illustrated in figures 2A 3A and 3B,



              13     okay?



              14               A.   Yes.



              15               Q.   And also consider your



              16     definition of a POSITA that you have offered



              17     in your declaration.



              18               A.   Yes.



              19               Q.   Given the disclosure of the



              20     688 patent, would a POSITA, at the time of



              21     the invention, have had significant skill to



              22     make the needle shown in figures 2A, 3A and

�









                                                                273







               1     3B?



               2               MR. PHILLIPS:  Objection.  Scope.



               3               A.   Well, a POSITA wouldn't be



               4     restricted to just those illustrations



               5     because there are other illustrations in this



               6     patent which are also helpful.  So I think



               7     the totality of the illustrations and the



               8     description in my view would be sufficient



               9     for a POSITA to make this.



              10     BY MR. KELLY:



              11               Q.   So a POSITA skill, as you



              12     defined it in your declaration, is sufficient



              13     for them to make the needle is that is shown



              14     and described in figures 2A, 3A, 3B of the



              15     688 patent?



              16               MR. PHILLIPS:  Objection.  Scope.



              17               A.   Given the totality of the



              18     illustrations and the descriptions in the 688



              19     patent, yes.



              20     BY MR. KELLY:



              21               Q.   Okay.



              22               A.   If you're asking me, is 2A, 3A
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               1     and 3B enough on its own, I don't know.



               2               Q.   Yeah.  I'm not asking you on



               3     its own.  It's asking, given the disclosure



               4     of 688 patent in its entirety, would a POSITA



               5     have been able to make the needle that's



               6     shown in figures 2A, 3A, 3B?



               7               MR. PHILLIPS:  Objection.  Scope.



               8               A.   That's a slightly different



               9     question, but I understand the question.  I



              10     think that given the illustrations and the



              11     totality of the disclosure, a POSITA would



              12     have been able to make this.



              13     BY MR. KELLY:



              14               Q.   Okay.  If we consider the



              15     totality of the 688 patent's disclosure,



              16     would you agree with me that the 688 patent



              17     is silent on how to manufacture the needle?



              18               A.   On how to what?  Sorry?



              19               Q.   Manufacture the needle.



              20               MR. PHILLIPS:  Objection.  Scope.



              21     Form.



              22               A.   I'm not sure I understand the
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               1     question.  You're saying -- can you repeat



               2     the question?



               3     BY MR. KELLY:



               4               Q.   Would you agree that the 688



               5     patent is silent on how to manufacture the



               6     needle shown in figure --



               7               A.   Oh, is silent.  I didn't hear



               8     the word "silent".



               9               MR. PHILLIPS:  Same objection.



              10               A.   The 688 patent does not give



              11     details of manufacturing techniques, no.



              12     BY MR. KELLY:



              13               Q.   Okay.  And despite that, a



              14     POSITA would have been able to make the



              15     needle that cease shown in the patent?



              16               MR. PHILLIPS:  Objection.  Scope.



              17               A.   I believe so because the



              18     description is fairly detailed.  A POSITA



              19     reading this in a large patent application



              20     and looking at all illustrations I think



              21     would have been able to make this.



              22     BY MR. KELLY:
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               1               Q.   Okay.



               2               A.   At least the first few.



               3               Q.   If you look through the



               4     figures of the 688 patent, and I invite you



               5     to look at all of them, there's not a single



               6     illustration that shows the RF probe inserted



               7     into the needle 103; is that correct?



               8               A.   Figure 1, yes.  Figure 4 is



               9     the illustration, and I'm trying to find the



              10     part in the description which is applicable



              11     to Figure 4.  You might be able to save me



              12     time if you know exactly where it is.



              13               Q.   I think the RF probe is



              14     element 400 and that's discussed beginning at



              15     the bottom of column 4.



              16               A.   Column -- 400, you said?



              17               Q.   Yes.



              18               A.   Yes.  That describes the



              19     bottom of column 4, it says [As read]



              20     "Turning to Figure 4 and exemplary -- probe



              21     assembly 400 compatible with the needle 103



              22     as illustrated.  The RF probe assembly 400
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               1     includes an RF probe 401 that maybe inserted



               2     into a patient (EX:  Through needle 103) and



               3     may direct RF energy to the target tissue."



               4          So it's pretty clear from the



               5     description that the RF probe is inserted



               6     through the needle 103.



               7               Q.   Okay.  And the RF probe is



               8     labeled 400 in Figure 4?



               9               A.   Yes.  The RF probe assembly is



              10     labeled 400, if I remember correctly, yes.



              11     RF probe 400.



              12               Q.   And all the components of RF



              13     probe assembly are given 400 series numbers?



              14               A.   I believe so, yes.



              15               Q.   Okay.  So my first question



              16     is, is there any illustration anywhere in the



              17     688 patent that shows the RF probe inserted



              18     into the needle?



              19               A.   I can't find an illustration



              20     with the probe inserted into the needle, but



              21     it's not clear in any of these -- well, I



              22     don't think so.  The answer to your question,
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               1     I don't think so.



               2               Q.   Okay.  And so the position of



               3     the probe relative to the deployable



               4     filaments is never illustrated; is that



               5     right?



               6               A.   That's no illustration of



               7     probe relative to the filaments.



               8               Q.   And the 688 patent never



               9     indicates what the size of the filaments are,



              10     correct?



              11               A.   The size, did you say?  I



              12     haven't read it all again, so are you



              13     representing that to me or do you want me to



              14     read it and find out?



              15               Q.   Well, let me ask you -- I know



              16     we're a little pressed for time, so I don't



              17     want you to read the entire patent.  I think



              18     we agree that the 688 patent never



              19     illustrates the RF probe inserted into the



              20     needle, right?



              21               A.   It doesn't illustrate it, but



              22     it certainly describes it.
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               1               Q.   Okay.  It never illustrates



               2     the position of probe relative to the



               3     filaments?



               4               A.   Again, I can't say that



               5     without reading it.  Will you represent that



               6     to me?



               7               Q.   No.  I'm asking, does the 688



               8     patent illustrate the position of the probe



               9     relative to the filaments?



              10               A.   I don't believe so, no.



              11               Q.   Okay.  And despite that, a



              12     person of ordinary skill in the art at the



              13     time of the invention would have been able to



              14     make this needle?



              15               A.   I believe so.



              16               MR. PHILLIPS:  Objection.  Form.



              17     BY MR. KELLY:



              18               Q.   Let's turn back to the Racz



              19     reference.  Exhibit 1009.



              20               A.   I have it.



              21               Q.   We talked a lot about Racz, so



              22     I assume you're fairly familiar with its
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               1     disclosure by now.



               2               A.   Let's see.



               3               Q.   Well, have a look just briefly



               4     at figures 1 through 3B.  That's all of them.



               5               A.   Yes.



               6               Q.   Given the disclosure of the



               7     entirety of Racz, do you believe a person of



               8     ordinary skill would have been able to make



               9     the needle is that is shown and described in



              10     Racz?



              11               MR. PHILLIPS:  Objection.  Scope.



              12               A.   I believe so.



              13     BY MR. KELLY:



              14               Q.   Okay.  Let's look at the Lee



              15     reference, Exhibit 1010.  Now, there's a lot



              16     more figures in Lee.  Let's just start with



              17     Figure 1.  If you turn with me to paragraph



              18     91 of Lee, this is describing Figure 1; is



              19     that right?



              20               A.   Yes, I see paragraph 91



              21     referring to Figure 1.



              22               Q.   Okay.  And so in Lee, Figure 1
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               1     illustrates an ablation trocar 10, correct?



               2               A.   Yes.



               3               Q.   Lee's abrasion trocar 10



               4     includes a plurality of delivery mandrel



               5     surfaces 12, correct?



               6               MR. PHILLIPS:  Objection.  Form.



               7               A.   Figure 1.  I'm looking for 12.



               8     Can you show me where 12 is?



               9     BY MR. KELLY:



              10               Q.   Yeah.  I'm just reading from



              11     paragraph 91.



              12               A.   That's the problem because



              13     there's no 12 on Figure 1.



              14               Q.   I'm sorry.  The delivery



              15     manual surfaces are shown on Figure 2; is



              16     that right?



              17               A.   Figure 2 shows elements



              18     labeled 12, yes.



              19               Q.   Okay.  So let's refer



              20     collectively to figures 1 and 2 in Lee; is



              21     that okay?



              22               A.   Okay.
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               1               Q.   Okay.  So figures 1 and 2 in



               2     Lee show the ablation trocar 10 and the



               3     delivery manual services 12, right?



               4               A.   Well, I'm not sure because



               5     it's not clear to me if this is even the same



               6     embodiment because there are elements on



               7     Figure 2 which don't appear in Figure 1, and



               8     it's unclear to me where they sit relative to



               9     each other.



              10               Q.   Okay.  Let's just talk about



              11     Figure 1.  So Figure 1, we have got ablation



              12     trocar ten, right?



              13               A.   The whole thing, yes.



              14               Q.   And the ablation trocar ten



              15     includes a trocar .14; is that right?



              16               A.   We're reading on paragraph --



              17     actually, yes.



              18               Q.   I'm back in paragraph 91 now.



              19               A.   Okay.



              20               Q.   Okay.  And the trocar point 14



              21     is mounted on a cannula 16?



              22               A.   Well, perhaps.  16, I'm not
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               1     really sure where that points to.  It points



               2     to some vague dotted lines, but described as



               3     a cannula, so let's take that at face value.



               4               Q.   Well paragraph 91 says, [As



               5     read] "In accordance with the invention



               6     trocar .14 is mounted on a cannula 16."



               7               A.   Yes.



               8               Q.   Right?



               9               A.   I see that.  Yes.



              10               Q.   Okay.  And further down in



              11     paragraph 91, we learn that trocar .14



              12     includes a forward piercing edge surface 18.



              13               A.   I see that.



              14               Q.   And in paragraph 92, Lee



              15     indicates the cannula 16 defines an internal



              16     lumen 20, correct?



              17               A.   Again, that's what the



              18     language says.  The figure is a little



              19     ambiguous.  It's a dotted line referring to a



              20     dotted line somewhere, but I take the



              21     description on face value.



              22               Q.   Okay.  And the internal lumen
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               1     20 of the cannula 16 carries a plurality of



               2     stylets 22, right?



               3               A.   That's what 92 says, yes.



               4               Q.   And the stylets 22 can be made



               5     of nickel titanium alloy, right?



               6               A.   That's what it says on 92,



               7     yes.



               8               Q.   Bearing in mind those elements



               9     shown in Lee's Figure 1 and the disclosure of



              10     Lee in its entirety, would a POSITA at the



              11     time of the invention have been able to make



              12     this needle?



              13               MR. PHILLIPS:  Objection.  Form.



              14     Scope.



              15               A.   Well, maybe.  But this is only



              16     one end of it.  The other references we



              17     looked at showed the entire thing.  So I



              18     don't see a picture of the entire thing here,



              19     so it's hard for a POSITA to know what the



              20     entire thing looks like.  So more difficult.



              21          A POSITA might have been able to make



              22     this end of it, but to the best of my
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               1     knowledge, there is no illustration of the



               2     entire thing which would inform a POSITA how



               3     to make the entire thing.  There's no



               4     illustration of it that I can find.



               5     BY MR. KELLY:



               6               Q.   Let's consider it confined to



               7     what's shown in Figure 1.  Would a POSITA, at



               8     the time of the invention, have known how to



               9     make the trocar .14 and the stylets 22?



              10               MR. PHILLIPS:  Objection.  Form.



              11     Scope.



              12               A.   Maybe.  As we have talked



              13     about several times today, I don't have



              14     dimensions on this.  So maybe.  It would



              15     require some assumptions about the dimensions



              16     and some experimental work, so the answer is



              17     maybe.



              18     BY MR. KELLY:



              19               Q.   Okay.  Earlier today, you



              20     testified that what's described in Lee was



              21     eventually commercially marketed by -- was it



              22     HALT Medical (ph); is that right?
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               1               A.   It's the access to the device



               2     we were lock looking at before.



               3               Q.   Okay.  So we know as a matter



               4     of fact that Lee was eventually turned into



               5     an actual physical product, right?



               6               MR. PHILLIPS:  Objection.



               7     Foundation.



               8               A.   We know it's a physical



               9     product which described by an inventor of Lee



              10     as being his device, so I think it's fair to



              11     say that certain elements of Lee ended up in



              12     a physical device, but because there's not --



              13     I can't see the whole thing.  I can't answer



              14     your question.



              15     BY MR. KELLY:



              16               Q.   Well, I'm asking -- let me ask



              17     you, sitting here today, can you think of any



              18     reason that a POSITA would not have been able



              19     to manufacture the trocar point and stylets



              20     shown in Figure 1 of Lee at the time of the



              21     invention?



              22               MR. PHILLIPS:  Objection.  Form.
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               1     Scope.



               2               A.   Well, yes, because this is



               3     shown as in Figure 1 and Figure 2, the



               4     stylets that's extended and a stylets



               5     retracted, and there's no information about



               6     how they're activated like that.



               7          So, could I have made Figure 1 with



               8     stylets extended?  Possibly.  Could I have



               9     figured out how to extend or retract those



              10     stylets?  There's no information in Lee that



              11     gives me that.  The fact that there's a



              12     commercially approved device that the patent



              13     may apply to or read on doesn't mean this



              14     patent provides all the information you need



              15     to make that device.



              16     BY MR. KELLY:



              17               Q.   Could you look at paragraph



              18     106 of Lee?



              19               A.   I see 106.



              20               Q.   And in paragraph 106, Lee



              21     indicates that [As read] "The stylets 22 can



              22     be connected to suitable advancement and
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               1     retraction mechanisms."  Correct?



               2               A.   That's the words, yes.



               3               Q.   And paragraph 106 of Lee says



               4     that [As read] "Those mechanisms may be of a



               5     conventional design."  Correct?



               6               A.   That's what the words say.  I



               7     have no clue what that means.



               8               Q.   Would a POSITA be familiar



               9     with conventional designs?



              10               A.   A conventional design for --



              11               MR. PHILLIPS:  Objection.  Form.



              12     BY MR. KELLY:



              13               Q.   If you let me finish my



              14     question, that would be helpful.  Would a



              15     POSITA at the time of the invention be aware



              16     of conventional designs for advancement and



              17     retraction mechanisms?



              18               MR. PHILLIPS:  Same objection.



              19               A.   I don't know any mechanism



              20     that a POSITA would have known at the time of



              21     this patent to advance ten stylets like that.



              22     So I don't know what Lee says.  It's a
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               1     conventional design.  I have no idea.



               2     BY MR. KELLY:



               3               Q.   So, is your definition of a



               4     POSITA inconsistent of Lee's understanding of



               5     what is and isn't conventional?



               6               MR. PHILLIPS:  Objection.



               7     Foundation.



               8               A.   I'm trying to understand that



               9     question.  Lee doesn't define a POSITA, does



              10     he?



              11     BY MR. KELLY:



              12               Q.   Well, no.  But Lee is saying



              13     that the advancement and the retraction



              14     mechanisms that are used to deploy stylets 22



              15     are conventional.



              16               A.   An inventor could just as



              17     easily said look, I've designed this



              18     perpetual motion (inaudible) and anyone could



              19     make it using conventional materials.  It



              20     doesn't mean it's possible.



              21               Q.   But we know it's possible



              22     because we spent an hour today talking about
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               1     the Acessa device, right?



               2               A.   But you asked a different



               3     question.  You asked based on this, would a



               4     POSITA have been able to make the device?



               5     And now you're saying that the device exists,



               6     but I don't know if the device that exists



               7     was based solely on this patent or any other



               8     patents that are applied to that or any other



               9     work that was done.  I don't think there's



              10     enough information in this patent to go from



              11     the patent to the device.



              12          You're talking about an opposite



              13     direction.  A device exist, therefore the



              14     patent must have enabled it.  I don't think



              15     that's how it works.



              16               Q.   You have pointed to the Acessa



              17     manual in your declaration, right.



              18               A.   Yes.



              19               Q.   Based on what you just said,



              20     isn't the Acessa manual completely



              21     irrelevant?



              22               MR. PHILLIPS:  Objection.  Form.
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               1               A.   I don't think so.



               2     BY MR. KELLY:



               3               Q.   You just said "I don't think



               4     there's enough information in this patent to



               5     go from the patent to the device."  Right?



               6               A.   That's correct.



               7               Q.   So, how is the Acessa manual



               8     relevant if there's not enough information to



               9     go from the patent to the device that's in



              10     the manual?



              11               A.   I think you have an error of



              12     logic there.  I can go from an existing



              13     device and say there's a patent that applies



              14     to this.  There might be ten patents that



              15     applies.  There may be another patent that



              16     talks about deployment mechanism, I don't



              17     know.



              18          What I'm saying is, based solely on



              19     what's in this lead patent, I don't think a



              20     POSITA would have had enough information to



              21     make the Acessa device, but that's not the



              22     same as saying the device exists, therefore
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               1     there must be enough information in the



               2     patent to make it.  That's logically



               3     inconsistent.



               4               Q.   Is that because your opinion



               5     is that advancement and retraction mechanisms



               6     at the time of Lee's filing were not



               7     conventional?



               8               A.   Well, I think what Lee said in



               9     the portion you quoted is, it is of



              10     conventional design.  I have no idea what was



              11     in his head, what is in the inventor's head



              12     when he thought about conventional design.



              13          I'm saying that from my knowledge, I



              14     know of no mechanism at the time that could



              15     have been used or was being used to advance



              16     multiple stylets like this.  Obviously,



              17     someone invented something to do it because



              18     the device exists, but that's not the same as



              19     saying this is adequate information to do it.



              20               Q.   So under your definition of



              21     level of skill in the art, the POSITA lacks



              22     the skill to implement conventional
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               1     advancement and retraction mechanisms in RF



               2     ablation needle?



               3               MR. PHILLIPS:  Objection.  Form.



               4               A.   That's nothing like what I



               5     said.  I'm sorry.



               6     BY MR. KELLY:



               7               Q.   Well, are you saying a POSITA



               8     does have the skill to implement conventional



               9     advancement and retraction mechanisms in an



              10     RF ablation needle?



              11               A.   You asked -- that's a



              12     different question from what you said before.



              13     Is your question restricted to the lay design



              14     or all RF ablation needles?  I don't



              15     understand your question.



              16               Q.   I'm just trying to understand



              17     under your definition of a POSITA what that



              18     person is and is not capable of doing based



              19     on their skill in the art, okay?



              20            So under your definition of a POSITA,



              21     does that person have the skill to implement



              22     conventional advancement and retraction
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               1     mechanisms in an RF ablation device without a



               2     blueprint as to how to do so.



               3               A.   It depends if it's a



               4     straight-forward RF ablation device that's



               5     similar to things that are already in



               6     existence, yes.  If it's a new design that



               7     requires technologies or techniques that



               8     haven't been used before, maybe not.



               9          Just because Lee says it uses



              10     conventional techniques, doesn't mean that



              11     those conventional techniques exist or were



              12     known by people at the time.  I don't know



              13     that.  I don't know of a conventional



              14     technique to extend this number of filaments



              15     and the patent is silent on how that works,



              16     or would have required some invention and



              17     experimentation to do that.



              18               Q.   So in your analysis of Lee's



              19     disclosure, you are not assuming that



              20     mechanisms Lee describes at conventional were



              21     actually known in the art?



              22               MR. PHILLIPS:  Objection.  Form.
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               1               A.   I don't know what was in Lee's



               2     head when he thought -- when he wrote



               3     mechanism -- exactly what he wrote,



               4     conventional design.  I don't know what was



               5     in his head.



               6     BY MR. KELLY:



               7               Q.   I didn't ask you what was in



               8     Lee's head.  My question was, in your



               9     analysis of Lee's disclosure, did you assume



              10     that the mechanisms Lee describes as



              11     conventional were known in the art?



              12               MR. PHILLIPS:  Objection.  Form.



              13     Scope.



              14               A.   I didn't do an analysis of



              15     Lee's invention to figure out how I would



              16     have made it as a person of skill in the art.



              17     Lee describes it as being conventional



              18     design.  I don't know what that means.  He



              19     provides no other information.  He does not



              20     provide a complete description or



              21     illustrations of how this would have been



              22     implemented.
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               1          So I don't know if a quote conventional



               2     extension retraction mechanism there was



               3     known to a POSITA at the time would have been



               4     applicable to this.  There's no information



               5     in the patent to tell me how to do it.



               6               MR. KELLY:  Okay.  Let's take a



               7     quick break.  I think I might be done.



               8            (A break was taken at 4:20 p.m.)



               9            (Proceedings resumed at 4:24 p.m.)



              10               MR. PHILLIPS:  Are you ready, Mr.



              11     Crosby -- tell me when you're ready.



              12               MR. KELLY:  No further questions,



              13     Mr. Crosby.  Pass the witness.



              14                      EXAMINATION



              15     BY MR. PHILLIPS:



              16               Q.   Mr. Crosby, I have a few



              17     questions for you.  First of all, you



              18     described this morning a conversation you had



              19     with someone at Stratus, an executive at



              20     Stratus in the presence of Stratus's lawyers.



              21     Do you remember that?



              22               A.   Yes.
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               1               Q.   Was I present during that



               2     conversation?



               3               A.   I think so.  I couldn't be



               4     certain, but I think so.



               5               Q.   Was it an in-person



               6     conversation?



               7               A.   No, it was by zoom.



               8               Q.   Do you know the position of



               9     the Stratus executive who was present during



              10     that conversation?



              11               A.   I can't recall.  I'm sorry.



              12               Q.   Was it the CEO?



              13               A.   I think it was the CEO.



              14               Q.   Was his name Brett



              15     Boudousquie?



              16               MR. KELLY:  Objection.  Form.



              17               A.   I'm sorry.  I can't remember



              18     his name, but I recall that it was the CEO.



              19     BY MR. PHILLIPS:



              20               Q.   Okay.  All right.  Let's look



              21     at Exhibit 2008.



              22               A.   Which is that one?  The claims
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               1     chart?



               2               Q.   Yes.  Mr. Crosby, do the



               3     images in 2008 accurately represent the



               4     NIMBUS devices that you personally inspected?



               5               A.   Yes.



               6               Q.   Do the images in Exhibit 2008



               7     fairly represent the NIMBUS devices that you



               8     personally inspected?



               9               MR. KELLY:  Objection.  Form.



              10               A.   I don't understand the



              11     difference between fairly and accurately.



              12     They're accurate.



              13     BY MR. PHILLIPS:



              14               Q.   Okay.  Right, let's take a



              15     look at Lee.



              16               A.   At Lee?



              17               Q.   That's Exhibit 1010.  And



              18     let's look at paragraph 115.



              19               A.   115?



              20               Q.   Yes, its on page 9, and I'm



              21     referring to the page number at the top of



              22     the page.  I'm sorry.  150.
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               1               A.   Okay.



               2               Q.   It's the last paragraph before



               3     the claims.



               4               A.   I see it.



               5               Q.   Now, you were asked about the



               6     paragraph earlier today.  And it refers to --



               7     well, it says that at the end.  [As read]



               8     "The inventive device may be employed in a



               9     wide variety of circumstances."



              10               MR. KELLY:  Objection.  Form.



              11     BY MR. PHILLIPS:



              12               Q.   Do you see that?



              13               A.   Yes, I see that.



              14               Q.   Does the paragraph direct one



              15     of ordinary skill in the art to any



              16     particular other variety of circumstances in



              17     which Lee's device may be employed?



              18               MR. KELLY:  Objection.  Form.



              19               A.   The title of Lee is



              20     RadioFrequency Ablation Device For the



              21     Destruction of Tissue Masses.  So reading the



              22     title in the description, I would consider
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               1     the wide variety of circumstances that he



               2     refers to as circumstances in which ablation



               3     might be used for the destruction of tissue



               4     masses.



               5     BY MR. PHILLIPS:



               6               Q.   In your opinion, is there a



               7     particular type of tissue mass that is the



               8     primary focus of the Lee patent?



               9               MR. KELLY:  Objection.  Form.



              10               A.   Yes.  Lee's patent is



              11     primarily directed towards tissue masses that



              12     are cancer or tumors.



              13     BY MR. PHILLIPS:



              14               Q.   All tumors or any particular



              15     type of tumor?



              16               A.   The patent is directed



              17     specifically towards uterine fibroids.  Yes,



              18     uterine fibroids.



              19               Q.   Are there any particular



              20     examples described in the -- that are



              21     specifically described for tissue masses



              22     other than uterine fibroids?

�









                                                                301







               1               A.   I don't think so.  I haven't



               2     read Lee from cover to cover again, but I



               3     don't believe so.



               4               Q.   Okay.  Let's look at Claim 1



               5     of Lee.  In your work in this case, have you



               6     formed an opinion whether Claim 1 of Lee is



               7     enabled in its full scope?



               8               MR. KELLY:  Objection.  Form.



               9               A.   Claim 1 appears to be limited



              10     to the distal end of the cannula which is



              11     illustrated in the thing we were discussing



              12     before.  I'm sorry, Figure 1.  So to the



              13     extent that Claim 1 is limited to Figure 1, I



              14     think Lee enables construction of Figure 1,



              15     but not the whole device.



              16     BY MR. PHILLIPS:



              17               Q.   Have you formed an opinion



              18     whether Claim 1 of Lee is enabled for



              19     treatment of masses other than uterine



              20     fibroids?



              21               MR. KELLY:  Objection.  Form.



              22               A.   It's hard to tell.  I haven't
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               1     looked to see in Figure 1 would be



               2     appropriate to other types of masses.  I



               3     don't recall there's any language in Lee



               4     that's specific to using the trocar point to



               5     other types of masses.



               6     BY MR. PHILLIPS:



               7               Q.   How big are uterine fibroids?



               8               A.   How big?



               9               Q.   How big?



              10               A.   Uterine fibroids can be from



              11     anything to the size of a large grape to a



              12     basketball.  Very uncomfortable.



              13               Q.   Does the fact that Lee's



              14     device is used to treat uterine fibroids



              15     indicate to a POSITA what the size of Lee's



              16     device is?



              17               MR. KELLY:  Objection.  Form.



              18               A.   A POSITA would understand that



              19     the engineering of the device as we talked



              20     about before has to match the clinical use



              21     and the physiology and anatomy of the target



              22     tissue.  So a POSITA looking at Lee would
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               1     think of a uterine fibroid, and think of this



               2     as being suitable for something of that size



               3     mass, from a large grape to a basketball.



               4     BY MR. PHILLIPS:



               5               Q.   Let me ask you about Fitz.



               6     That's Exhibit 1011.



               7               A.   I have it.



               8               Q.   I'm going to be very careful



               9     with my use of terminology here, especially



              10     with terms like electrodes, probes,



              11     filaments, etc.  So let me know if any of my



              12     questions are not clear.



              13               MR. KELLY:  Objection.  Form.



              14     BY MR. PHILLIPS:



              15               Q.   Does the Fitz patent



              16     application ever call its electrodes RF



              17     probes?



              18               A.   No.  I think they're referred



              19     to as electrodes.



              20               Q.   Does Fitz ever refer to his --



              21     those electrodes as probes at all?



              22               MR. KELLY:  Objection.  Form.
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               1               A.   I don't recall such without



               2     reading the whole thing again.  I don't



               3     recall that he does, no.



               4     BY MR. PHILLIPS:



               5               Q.   Okay.  In your declaration



               6     which is Exhibit 2006, do you in your



               7     declaration ever refer to Fitz's electrodes



               8     as probes?



               9               A.   I don't recall specifically,



              10     but I could read those Fitz sections again or



              11     if you can point it out to me.  So my



              12     description of Fitz starting on page 29 talks



              13     at RF ablation electrodes, heat electrodes.



              14     Electrodes, electrodes, I don't refer to



              15     probes there.  I refer to them as electrodes,



              16     the same as Fitz refers to them.



              17               Q.   Would you please turn to



              18     paragraph 174 of your declaration.  It's on



              19     page 52.  Take a moment to refamiliarize



              20     yourself with that paragraph, and tell me



              21     when you're ready.  I'm going to ask you a



              22     question or two about it.
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               1               A.   I have read it, yes.



               2               Q.   Can you explain to us in your



               3     own words what you mean -- what your point is



               4     in paragraph 174?



               5               MR. KELLY:  Objection.  Form.



               6               A.   This section is about a POSITA



               7     who was motivated to increase ablation



               8     volume, could have come up with a combination



               9     of Racz and Fitz, which would achieve that



              10     objective of ablation value, and would not



              11     necessitate strengthening Racz's tip.



              12          And there are two type of systems here



              13     that we have been talking about.  One is a



              14     design that uses a removable radiofrequency



              15     probe, and another is a system that uses



              16     deployable filament design, and they to me



              17     are different.



              18          And what I'm saying is the combination



              19     of Racz and Fitz would respect those



              20     boundaries between a removable probe and



              21     deployment filament design, and maintaining



              22     the ability to deliver fluid to the
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               1     radiofrequency ablation site.



               2          Then we talked earlier, counsel was



               3     asking me about the trade off question of



               4     having Racz's temperature of sensing probe



               5     replaced with Fitz's electrode could be seen



               6     as a reasonable trade off.  I know I'm just



               7     rambling.  I'm not sure I answered your



               8     question.



               9     BY MR. PHILLIPS:



              10               Q.   That's fine.  So in this



              11     paragraph, you refer to, [As read] "The



              12     conventional boundaries between, one,



              13     removable RF probe based designs, and two,



              14     filament based designs."  In which of those



              15     two categories is your proposed combination



              16     of Racz and Fitz?



              17               MR. KELLY:  Objection.  Form.



              18               A.   This is a design that



              19     deployable filaments Racz -- excuse me, Fitz



              20     talks about electrodes being deployed.



              21     BY MR. PHILLIPS:



              22               Q.   Do you have a clear
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               1     understanding of what Fitz means when he says



               2     "that the electrodes may be deployed"?



               3               MR. KELLY:  Objection.  Form.



               4               A.   Well, my understanding is



               5     based on the words that he says.  An



               6     introducer used to deploy a set of electrodes



               7     to an area to be treated, so as I talked



               8     about before, the word "deploy" in my mind



               9     means make available to use.  So the Fitz



              10     invention, the introducer is inserted, and



              11     then the electrodes are deployed to make them



              12     available for RF ablation.



              13     BY MR. PHILLIPS:



              14               Q.   Does Fitz anywhere in the



              15     document describe what he means by the word



              16     "deploy"?



              17               A.   I don't think so, no.



              18               Q.   Does Fitz in this document



              19     every define the word "deploy"?



              20               A.   No.



              21               Q.   Does Fitz ever say that the



              22     electrodes may be completely removed from
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               1     their introducers?



               2               MR. KELLY:  Objection.  Form.



               3               A.   He doesn't say that, no.



               4     BY MR. PHILLIPS:



               5               Q.   Let's look at paragraph 110 of



               6     your declaration.  It begins on page 30.



               7               A.   I have it.



               8               Q.   What do you mean when you say



               9     in the third sentence [As read] "Fitz Figure



              10     4 in its description are too vague and



              11     lacking of detail to present a meaningful



              12     teaching of how to achieve that embodiment."



              13               MR. KELLY:  Objection.  Form.



              14               A.   Well, Fitz describes just



              15     the --



              16               MR. KELLY:  Objection scope also.



              17               A.   Fitz describes just the distal



              18     end of these embodiments in his invention



              19     without providing any information about how



              20     those electrodes are deployed at the distal



              21     end.



              22          So I don't know how to achieve the
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               1     embodiment because he doesn't tell me how to



               2     deploy those electrodes, and I say that here



               3     in my paragraph 110.  [As read] "From Fitz



               4     Figure 4 and its one paragraph description in



               5     the text how the embodiment is constructed to



               6     achieve the employed configuration shown."



               7     BY MR. PHILLIPS:



               8               Q.   What do you mean by the last



               9     sentence of this paragraph 110?



              10               MR. KELLY:  Objection.  Form.



              11               A.   The sentence says [As read]



              12     "Fitz does not teach how to make a functional



              13     device having how to deploy electrodes shown



              14     in Figure 4."



              15          So Fitz chose the distal end of an



              16     introducer with radiofrequency electrodes



              17     deployed, but does not teach how to actually



              18     achieve it.  So there's no information on



              19     Fitz on how to deploy those electrodes as



              20     shown in Figure 4.



              21     BY MR. PHILLIPS:



              22               Q.   Okay.  Thank you, Mr. Crosby.
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               1     That's all I have.



               2               MR. KELLY:  We can go off the



               3     record.  I'll need a minute before recross.



               4       (A break was taken at 4:43 p.m.) 4:43 p.m.



               5            (Proceedings resumed at 5:01 p.m.)



               6                      EXAMINATION



               7     BY MR. KELLY:



               8               Q.   Mr. Crosby, welcome back.



               9     From the time we started the deposition this



              10     morning to the time I completed my



              11     cross-examination, did you have any



              12     conversations with your counsel related to



              13     any of your testimony?



              14               A.   No.



              15               Q.   Did you have any conversations



              16     with your counsel today related to your



              17     declaration or any of your testimony today?



              18               A.   Are you asking if I had any



              19     conversations today from the time the



              20     deposition started?



              21               Q.   Yes.



              22               A.   I had no conversations about
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               1     my -- any of that today.



               2               Q.   Okay.  So from the time the



               3     deposition started this morning until now,



               4     you have had no conversations with your



               5     counsel related to your declaration or any of



               6     your testimony today?



               7               A.   That is correct.



               8               Q.   Okay.  You indicated earlier



               9     during Mr. Phillips' questioning that at one



              10     point, you spoke with Mr. Boudousquie, the



              11     CEO of Stratus; is that right?



              12               A.   Yes, he had to remind me of



              13     his name, but that's correct.



              14               Q.   And about when was this



              15     conversation?



              16               A.   Late February, early March



              17     thereabouts.  I don't recall the exact date.



              18               Q.   Did you speak with



              19     Mr. Boudousquie more than once?



              20               A.   No.  Just once.



              21               Q.   And for this one conversation



              22     with Mr. Boudousquie, who was present?
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               1               A.   My recollection is a little



               2     hazy to be honest, but my recollection is



               3     Mr. Phillips was present, and I can't recall



               4     if there was another person present.



               5               Q.   You can't recall who that



               6     person was or you're not sure if there was a



               7     fourth person?



               8               A.   It was a while ago, and it



               9     didn't register that much impact.  There may



              10     have been another person present, but I



              11     honestly can't be sure.



              12               Q.   And you're not sure whether



              13     Mr. Phillips was part of that conversation?



              14               A.   I think so, but I can't



              15     recall.



              16               Q.   Do you recall how long this



              17     conversation lasted?



              18               A.   Gosh, maybe five minutes.



              19               Q.   What did Mr. Boudousquie tell



              20     you during this conversation?



              21               MR. PHILLIPS:  Objection.



              22     Privilege.  Do not answer.
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               1     BY MR. KELLY:



               2               Q.   In preparing your declaration,



               3     did you rely on anything Mr. Boudousquie told



               4     you during that conversation?



               5               A.   No.



               6               Q.   In preparing for today's



               7     testimony, did you rely on anything



               8     Mr. Boudousquie told you?



               9               A.   No.



              10               Q.   Do you recall whether Cody



              11     Jorgenson at Stratus, was part of this



              12     conversation with Mr. Boudousquie?



              13               A.   No, he was not.  I haven't met



              14     him.



              15               Q.   I think you testified earlier



              16     today that at one point you spoke with Cody



              17     Jorgensen; is that correct?



              18               A.   Who is Cody Jorgensen?



              19               Q.   I believe he's the chief



              20     marketing officer of Stratus Medical.



              21               A.   If I said that, I was probably



              22     confused with the other conversation I have
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               1     had.  I don't think I have ever spoken with



               2     Cody Jorgensen.  I think if I said so, it's



               3     probably because I couldn't remember the name



               4     of the CEO when you asked me that question.



               5               Q.   So to the best of your



               6     recollection, you haven't spoken with



               7     Mr. Jorgensen?



               8               A.   No.  To the best of my



               9     recollection, that's correct.



              10               Q.   And you did talk to Stratus's



              11     CEO, Mr. Boudousquie?



              12               A.   I had a short conversation.



              13     It was about five minutes, as I said, with a



              14     person from Stratus who I believe was the



              15     CEO.  I got confused with his name, and I'm



              16     pretty sure, but can't be certain that



              17     Mr. Phillips was present.



              18               Q.   Earlier when you were



              19     answering questions posed by Mr. Phillips,



              20     you were asked whether you had formed an



              21     opinion as to whether Claim 1 of Lee is



              22     enabled for treatment of masses other than
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               1     uterine fibroids.  Do you recall that



               2     question?



               3               A.   I do recall the question, yes.



               4               Q.   And you recall responding to



               5     that question?



               6               A.   I recall responding.  I can't



               7     remember the exact response, but I do recall



               8     that I responded.



               9               Q.   When did you form an opinion



              10     as to whether Claim 1 of Lee is enabled for



              11     treatment of masses other than uterine



              12     fibroids?



              13               MR. PHILLIPS:  Objection.



              14     Foundation.



              15               A.   I don't think there was a



              16     specific point in time.  I have been reading



              17     the Lee patents for a few months now.  I



              18     think the best way to answer is my opinions



              19     emerge over time.  I don't think there is a



              20     specific date that my opinion became what you



              21     described.



              22     BY MR. KELLY:
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               1               Q.   But this opinion was not



               2     expressed in your declaration, right?



               3               A.   I don't think that was in my



               4     declaration, no.



               5               Q.   Okay.  Did you form an opinion



               6     as to whether Claim 1 of Lee is enabled for



               7     treatment of masses other than uterine



               8     fibroids before today?



               9               A.   I formed opinions about



              10     whether all of these patents were enabled



              11     before today.  I think your question is more



              12     specific about, and correct me if I'm wrong,



              13     about the treatment of things other than



              14     uterine fibroids.  So can I just make sure I



              15     understand the question before answering?



              16               Q.   Well, Mr. Phillips referred



              17     you to Claim 1 of Lee.  You're welcome to



              18     look at Claim 1 of Lee if you like, and he



              19     asked you whether Claim 1 of Lee has enabled



              20     the treatment of masses other than uterine



              21     fibroids.



              22               A.   Can you read back the question

�









                                                                317







               1     for me please?



               2               Q.   The question that Mr. Phillips



               3     posed to you?



               4               A.   Yes.



               5               Q.   Sure.  Mr. Phillips asked you,



               6     [As read] "Did you form an opinion as to



               7     whether Claim 1 of Lee is enabled for



               8     treatment of masses other than uterine



               9     fibroids?"  Sorry.  Excuse me.  I'm reading



              10     my own question to you now.



              11            Okay.  Mr. Phillips asked you earlier



              12     today [As read] "Have you formed an opinion



              13     whether Claim 1 of Lee is enabled for



              14     treatment of masses other than uterine



              15     fibroids?"



              16               A.   And what was my answer?



              17               Q.   You said [As read] "It's hard



              18     to tell.  I haven't looked to see in Figure 1



              19     would be appropriate for other types of



              20     masses.  I don't recall there's any language



              21     in Lee that specifically using other types of



              22     masses."  And I apologize because the
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               1     transcript is not finalized yet, so I can't



               2     tell you exactly what your answer was.  I'm



               3     just curious when the opinion was formed and



               4     whether it was before today.



               5               A.   Well, there are two elements



               6     to that question I think.  One is, did I form



               7     an opinion about whether or not Lee Claim 1



               8     was enabled, and since Lee Claim 1 is not



               9     specific to uterine fibroids, and if Claim 1



              10     is enabled for anything, then it's enabled



              11     for masses that will Lee is directed toward,



              12     and it says right here, [As read] "Frequency



              13     ablation device for the destruction of tissue



              14     masses."



              15             So I go back to the answer I said.  I



              16     haven't thought about it in terms of other



              17     tissue masses.  I think that's what I said in



              18     my previous answer.



              19               Q.   Did you employ the Wands



              20     factors when you were forming your opinion



              21     about the enablement of Claim 1 of Lee?



              22               MR. PHILLIPS:  Objection.
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               1     Foundation.



               2               A.   I'm aware of the Wands



               3     factors.  I didn't specifically go through



               4     each one of the Wands factors.  I look at it



               5     from the perspective of, what does Claim 1



               6     say and doesn't give me enough information to



               7     enable me to implement this device according



               8     to Claim 1?  I could go through Wands factors



               9     now if you want, but I didn't specifically do



              10     that at the time.



              11     BY MR. KELLY:



              12               Q.   So to the extent that your



              13     testimony is that you did form an opinion,



              14     you formed that opinion when Mr. Phillips



              15     asked you the question?



              16               A.   Well, I said there are two



              17     elements to it, did I?  Form an opinion as to



              18     whether it was enabled, and did I form an



              19     opinion as to whether it was enabled for



              20     masses other than uterine fibroids?



              21          And I think I said I had thought about



              22     the second part of that question, so from
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               1     that perspective, I hadn't formed an opinion



               2     before today until I was asked that question.



               3               Q.   Okay.  So you hadn't thought



               4     about that until Mr. Phillips asked you?



               5               A.   For that specific second part



               6     of question, for masses other than uterine



               7     fibroids, not until today.



               8               Q.   When did you form an opinion



               9     as to whether Claim 1 of Lee was enabled for



              10     treatment of uterine fibroids?



              11               MR. PHILLIPS:  Objection.



              12     Foundation.



              13               A.   I think I described that



              14     earlier that there's no single date like



              15     that.  I have been reviewing all of these



              16     patents for some time, and my opinions



              17     emerged over time, so I can't give you a



              18     specific date.



              19     BY MR. KELLY:



              20               Q.   But that opinion is not



              21     expressed in your declaration?



              22               A.   That opinion is not
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               1     specifically expressed in the declaration.



               2               Q.   And you formed it before



               3     today?



               4               A.   Yes.



               5               MR. KELLY:  No further questions.



               6               THE WITNESS:  Okay.



               7               THE COURT REPORTER:  Could I get



               8     transcript orders on the record, please?



               9               MR. KELLY:  We would like a



              10     transcript order.  Can we get it in a week?



              11               THE COURT REPORTER:  Did you want a



              12     transcript?



              13               MR. PHILLIPS:  Yes.  At the same



              14     time, please, and a rough transcript as well.



              15               MR. KELLY:  Can we get a rough to.



              16        (Thereupon, the deposition concluded at



              17        5:14  p.m. and reading and signing was



              18                       waived.)
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