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Patent Owner SportsCastr Inc. (d/b/a PANDA Interactive) (“Patent Owner”
or “PANDA”) submits this Response to the Petition of Genius Sports, Ltd.
(“Petitioner” or “Genius Sports”) seeking inter partes review of U.S. Patent No.
11,039,218 (“the *218 patent”).

l. INTRODUCTION

The *218 patent discloses and claims a novel one-to-many socket architecture
that supplies multiple client devices real-time, actionable event information, which
may be paired with a digital content stream, e.g., a video stream. (EX-1009, 9:34-
10:9; EX-2001, 1178, 84.) This novel architecture reduces latency among client
devices receiving these updates, which plagued prior art systems.

Patent Owner respectfully submits that the challenged claims should be found
patentable for at least three reasons:

1. Petitioner does not demonstrate that the prior art’s “topic queues”
correspond to the claimed “event socket.”

2. Petitioner’s Ellis/Spivey combination is fundamentally inoperable
because it includes no server component that functions to relay data to Ellis’s “user
equipment.”

3. Petitioner’s Herzog/Spivey combination would not result in reduced

latency and would not be attempted.
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A.  Topic queues are not sockets under Petitioner’s own definition

First, in its institution decision, the Board respectfully overlooked key
differentiating features of the claimed socket architecture over prior art reference
Spivey: (1) Spivey’s “topic queues” do not disclose or suggest an “event socket”
because those topic queues are not “uniquely addressable communication
endpoints;” and (ii) Spivey does not disclose or suggest that its Message Queue
Servers (“MQS”)/topic queues are capable of handling communication to individual
client devices. Either one of the above findings is sufficient to find the challenged
claims patentable.

According to Petitioner’s expert, a first/second “event socket . . . is simply a
socket” and a “socket” is a “uniquely addressable communication endpoint.” (EX-
1001, 1352.) Spivey’s topic queues are neither “uniquely addressable” nor
“communication endpoints.” (EX-2001, 1232.)

Yet, in its institution decision, the Board did not credit Patent Owner’s expert
testimony, of Dr. Rubin, which firmly established that Spivey’s topic queues are not
uniquely addressable communication endpoints, because he had not “address[ed]
sufficiently Spivey’s teachings as a whole.” (EX-2040, 37, 98, 171, 236, 298, 355.)
But Dr. Rubin did in fact explain that a POSITA would not consider Spivey’s
message queues to be “uniquely addressable communication endpoints” because
they lack an address through which they can communicate at all. Dr. Rubin also

explained that Spivey describes only its LDAS as being uniquely addressable.
2
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In response, the Board found Spivey’s disclosure that an “address may
resemble a uniform resource locator (URL)” and that a user interface 900 “allow[s]
an operator 108 of a client device to view and select . . . topics available from a
message queue server” supports a finding that Dr. Rubin’s testimony “is limited to
addressing live data access server 130.” (EX-2040, 37, 98, 170-171, 236, 298, 355.)

But Spivey’s user interfaces 800, 900, 1000 (FIGS. 8-10) all pertain to
accessing the LDAS via a client mobile application. (EX-2038, {925-27; EX-1017,
1181-88.) Spivey’s MQS immediately pushes data to the LDAS, and individual
client devices subscribe to the LDAS to receive such data. Spivey’s user interfaces
merely depict graphical displays viewable by individual clients for accessing data
via the LDAS. While the LDAS provides a communication endpoint for individual
client devices, Spivey does not describe, nor would a POSITA understand, Spivey’s
MQS’s and associated topic queues to be uniquely addressable communication
endpoints. Dr. Rubin further elaborated on these points in his declaration submitted
with the Patent Owner Preliminary Response (EX-2001) and Supplemental
Declaration submitted herewith. In view of this clarification, there is no reasonable
likelihood that Petitioner can prove invalidity of any challenged claim.

B.  Petitioner’s Ellis/Spivey combination fails to relay data to Ellis’s

User Equipment; it’s fundamentally inoperable and not fit for
purpose

Second, in its institution decision, the Board did not recognize the

inoperability of Petitioner’s Ellis/Spivey combination. Petitioner’s entire argument
3
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rests on a fabricated diagram that lacks any component capable of data transmission
between the Message Queue Server Device or “MQSD” (from Spivey) and the user
equipment (from Ellis). (Petition, 26.) Accordingly, a POSITA would not
understand Petitioner’s creation to cause the flow of any data to the user equipment,
and thus would see it as inoperable, and not worth attempting.

Petitioner’s patchwork of Ellis’s and Spivey’s architecture (below) does not
include any component described in the prior art as being capable of transmitting

data to the user equipment.

Device 410
Processor Circuit Memary Unit Processor Circuit
412 4i4 402
LDS Communication Topic Decoder Memory Unit 404
Companent 420
418 MOS Communication
108
é Topic Set I PR
Topic Set
440 e
Topic O - /152-1
opic Quene Toni
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(Petition, 26.)
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Despite Petitioner’s attempt to suggest that Spivey’s “topic queues” transmit
data (Petition, 29-44), according to Spivey, the only component of the MQSD
capable of transmitting data is the “MQS Communication Component 408.” (EX-
1017, 1153-57.) The MQS Communication Component 408 (which is analogous to
the MQS Communication Component 308) functions to “push the data payload from
the topic queue to a live data access server that has subscribed to the topic of the
topic queue.” (EX, 1017, 149 (emphasis added).) But Petitioner’s diagram leaves

out the LDAS. It is only through the LDAS of Spivey (which includes the necessary

components—*“subscription component 540 and “interface component 530”—to0
handle communication to individual clients) that clients can access data from the
MQSD. (EX-2038, 12.) Absent the LDAS, and its subscription component or
interface component, Spivey’s architecture will not operate to deliver data to the user
equipment shown on Petitioner’s make-believe diagram. Spivey’s teachings, when
considered as a whole, require the LDAS; Petitioner’s discarding of the LDAS
renders inoperable the very message flow Spivey teaches.

Petitioner’s illustration of “communication channels” 152-1, 152-n does not
remedy the lack of any component in its diagram for communicating with Ellis’s
user equipment. The concept of communication channels 152-1, 152-n are entirely
of Petitioner’s and its expert’s own making. Neither Ellis nor Spivey disclose such

multiple communication channels. And despite Petitioner’s representation of a bi-
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directional arrow shown adjacent the topic queues, the topic queues (as demonstrated
extensively herein) do not function as a “uniquely addressable communication
endpoint” and are not capable of handling communication to multiple end client or
user equipment devices.

C. Petitioner’s Herzog/Spivey combination would not result in
reduced latency and would not be attempted

Third, in its institution decision, the Board respectfully overlooked Herzog’s
requirement for a robust latency period during which Herzog performs its timestamp
synchronization techniques. (EX-2040, 46-47.) Herzog does not have a latency
problem—Ilatency is a feature, not a bug. Herzog relies on the disparate latency
periods of a video/audio stream and meta-data stream to synchronize different delays
between each stream. Attempting to reduce, modify or otherwise tamper with such
disparate latency periods would destroy a fundamental principle of operation of
Herzog, and would not be attempted, because doing so would render the reference
inoperable for its stated aim of timestamp synchronization during such disparate
latency periods.

Moreover, the Board did not address the fact that even if one could somehow
reduce the latency of the Herzog’s meta-data stream using Spivey (which could not
be done regardless), there is no basis presented by Petitioner for reducing the other,
larger systemic sources of latency present in Herzog’s audio/video. Petitioner does

not even address the latency caused by Herzog’s audio/video stream, nor does

6
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Petitioner acknowledge that any reduction in the latency of telemetry data would not
permit the faster receipt of audio/video data by the client. This, despite Petitioner’s
insistence that “[t]he combined system would maintain Herzog’s video content
delivery system.” (Petition, 74.) Simply put, even if Spivey could somehow be used
to reduce the Herzog meta-data delay to zero (a physical impossibility), this would
still do nothing to reduce the Herzog audio/video latency that clocks in at “up to 63
seconds.” (EX-1015, FIG. 6). It is therefore mathematically impossible to achieve
a “two orders of magnitude” reduction in Herzog’s delay periods (EX-1017, 96),
when Spivey does not address (nor does Petitioner even purport to address) the
audio/video latency period. Finding to appreciable benefit to making Petitioner’s
proposed combination, a POSITA would surely have not attempted it.
* * *

For these reasons, and those discussed below, the challenged claims should

be found be patentable.

Il. THE 218 PATENT

A. Inadequacy of the Prior Art & the Need for Improved
Synchronization

Synchronized data and digital content streams (including video streams) form
cornerstone technologies that support the exploding online broadcasting market.

Interactive features alongside germane video content may allow and even encourage
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viewers to engage and interact—all without the viewer leaving an immersive
viewing experience. (EX-2001, 8§8lII-1V.)

However, despite years and countless investments in streaming technology,
conventional systems continue to suffer from significant drawbacks that have
hindered product offerings. (EX-1009, 2:40-65; EX-2001, §I11.C.) “One such
technological problem relates to viewer ‘latency,’ i.e., the delay between a first user
generating a live video stream for transmission via the Internet and a second user
receiving a copy of the live video stream via the Internet for viewing.” (EX-1009,
2:45-49; EX-2001, 8lI11.B.2.) While any video streaming technology may seek to
reduce latency, the inventors of the 218 patent sought to address specific problems
related to latency. (EX-1009, 25:12-51.) For example, conventional techniques
made it challenging to provide “relatively low latency copies of live video streams
with relatively high quality (e.g., high definition HD and high bit rate).” (EX-1009,
2:55-58; EX-2001, 8111.C.) The inventors also addressed synchronizing high-quality
(“e.g., high definition HD and high bit rate, such as 2 to 5 megabits per second”)
copies of a live video stream amongst multiple viewers—particularly a large number
of viewers—while maintaining low latency delivery, and also “allowing for
different classes or types of viewers to flexibly access copies . . . via different live
streaming formats.” (EX-1009, 2:57-65.)

“Particularly in the context of a ‘second screen’ experience relating to a live
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event”—as IS common among sports viewers and sports betting fans—any
“discernible delay between the observation of the live event itself [e.g., a sport] and
a given broadcaster’s video-based commentary would significantly undermine
viewer experience.” (EX-1009, 4:48-52.) For example, any noticeable offset
between the video signal and contextually matched information (e.g., information or
commentary that may be used for betting purposes) may confuse the viewer and
detract from the ability to place wagers due to the problem of out-of-date, stale, or
unsynchronized data served to the viewer. (EX-2001, 173.) Conventional
approaches also struggle to synchronize the broadcasting of contextual-matched
event information and video signals to multiple viewers because the “offset”
between the video signal and matched information may become more pronounced
as additional viewers, each having potentially differing bandwidths and connection
speeds, join the broadcast. (EX-2001, 11306-308.)

Accordingly, there was a need for improved systems and techniques to

synchronize contextually matched information with delivered video content.

B. Innovations of the 218 Patent

The 218 patent discloses systems and processes related to delivering digital
content, such as video, with contextual-matched information. (EX-1009, 4:59-5:24,
9:34-10:9; EX-2001, 81V.A)) Instead of contending with a viewer-noticeable offset

between a delivered digital content stream and associated information, the claimed
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inventions implement a novel, technologically improved, one-to-many socket
architecture. (EX-1009, 20:16-30, 21:56-22:4, 22:26-57; EX-2001, 1178-79.) This
socket architecture allows multiple client devices to establish an event information
channel with an “event socket,” which may supply real time, actionable event
information to each client device that is contextually matched with a delivered digital
content stream, e.g., a video stream. (EX-1009, 21:56-22:4, 22:26-57; EX-2001,
77.) The °218 patent discloses and claims transmitting such event information to
the client device via an event information Internet communication channel. (EX-
1009, 9:34-10:9; EX-2001, 1184-85.)

Among the innovations of the 218 patent is a novel architecture with a
dedicated channel to transmit event information, including, e.g., online gaming
information, separate from a communication channel for content streaming, to
facilitate the pairing of real time, actionable information with related digital content.
(EX-1009, 21:56-22:4, 27:23-45; EX-2001, §86.) By transmitting signals, e.g.,
video signals to the viewer device separate from event information, the 218 patent
facilitates the inclusion of real time, contextually matched data alongside the content
stream. (EX-1009, 9:34-10:9, 21:56-22:4, 27:23-45; EX-2001, 186.) For example,
all event viewers (regardless of the content stream they receive) may receive
synchronized information from the same event socket dedicated to that event. (EX-

1009, 9:34-10:9, 27:1-22, FIG. 2; EX-2001, 1182-83.) All live streams, across

10
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multiple viewer client devices, may therefore similarly receive synchronized event
information, received in real time via the “event information Internet
communications channel.” (EX-1009, 22:5-25, 27:1-22; EX-2001, 1180-81.)

This represents a significant improvement over the prior art not found in the
references cited by Petitioner. (EX-2001, 191.) The *218 patent solves the technical
challenge of providing the same event information in a synchronized manner to all
viewers of such broadcast (e.g., via the socket architecture and paired video stream).
(EX-1009, 25:12-51, 27:23-45.) Because all viewers of the broadcast may receive
the same synchronized information via the same event socket, each viewer client
device may be capable of receiving the same information, at generally the same time,
in real time, regardless of transmission protocol. (EX-1009, 27:1-22; EX-2001,
189.)

The claimed inventions facilitate enhanced online sports offerings because
each viewer may interact with (and, more generally, make decisions based on) the
same information as other viewers, all while watching the same digital content. (EX-
1009, 27:1-22; EX-2001, 1189-90.) Using this novel socket architecture and paired
video stream enables the claimed invention to leverage real time communication
protocols in a distributed network to deliver high-quality, low-latency copies of
certain content streams to multiple viewers, each of whom is receiving synchronized

event information. (EX-1009, 2:40-3:15, 27:1-22; EX-2001, 1178, 81, 91.)
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C. Claim Construction

Petitioner takes conflicting claim construction positions in two proceedings.
Here, Petitioner contends the Board need not construe any claim terms. (Petition,
7.) But, in co-pending district court litigation, Petitioner has proposed construction
of four claim terms. (EX-2003.) Indeed, Petitioner “reserves the right to challenge”
three claim terms under Section 112(b) and alleges that such terms “do not inform a
POSA of their scope with reasonable certainty.” (Petition, 7, n.5.)

Except for the “event socket” term for which Patent Owner applies
Petitioner’s implied construction as discussed below, for purposes of this
preliminary response, Patent Owner agrees that no terms require construction and

construes all other terms consistent with their plain and ordinary meaning.

D.  Level of Ordinary Skill in the Art

A person of ordinary skill in the art would have a bachelor’s degree in
electrical engineering, computer engineering, computer science, or equivalent
degree and, in addition, approximately two years of work experience with Internet
video streaming, Internet communication, and related protocols. (EX-2001, 8IV.C.)

I11. PRIOR ART OVERVIEW
A. Ellis

Ellis recognized that media guidance applications (e.g., television program
guides) were typically generalized applications that failed to leverage the increased

capabilities of television equipment, such as having multiple tuners. (EX-1016, 113-
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7; EX-2001, 8V.A.) Specifically, television viewers were “unable to efficiently
switch” between programs of interest. (EX-1016, {7; EX-2001, 11100-102.)

Accordingly, Ellis discloses systems and methods directed to an “intelligent
tuning module” that facilitates a television user rapidly switching between programs.
(EX-1016, Abstract.) For example, using Ellis’s system, a viewer may tune into two
television programs simultaneously, allowing the user to switch between sporting
events quickly. (EX-1016, 119-10, 16, 57 137, 176-178, FIG. 2A; EX-2001, {1103
104, 109, 120.) The user’s equipment may include control circuity, having multiple
“tuners”—the first being tuned to a primary event and a second tuned to a second
event. (EX-1016, 1157-59, FIG. 2A.)

Ellis further describes a graphical user interface to facilitate switching from
the primary sporting event to the second sporting event, as shown in Ellis FIG. 3
(below). (EX-1016, 1168-69; EX-2001, 11110-113.) An interactive scoreboard 302
may be overlaid in a main window and may include scoreboard entries with

information indicative of the currently tuned events. (EX-1016, 168.)
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(EX-1016, FIG. 3.)

Ellis describes a generic two-track architecture whereby the user’s equipment
“receives content in the form of signals from content source 130 and/or supplemental
content source 120 over communications paths 150 and 152, respectively,” for
example, as shown in FIG. 1 (below). (EX-1016, 139, FIG. 1.) The viewer may
view content from content source 130 via communication path 150, while also
receiving data from supplemental content source 120 via communication path 152
(e.g., data used to update the scoreboard). (EX-1016, 1139-41, FIG. 1; EX-2001,

19114-119.)
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(EX-1016, FIG. 1.)

Petitioner’s own expert, Dr. Wicker, conceded that “Ellis does not explicitly
disclose the backend architecture/process flows for delivering the supplemental
content data.” (EX-1001, 1106.)

In this, Ellis differs from the inventions of the ’218 patent. Ellis discloses
only a generic computer architecture, with no discussion of a socket server of any
type. (EX-1016, 1139-42; EX-1001, 1106; EX-2001, 11100, 118.) Further, Ellis
discloses using the equipment of each viewer, individually, and is irrelevant to the
problem addressed by the 218 patent of delivering data to multiple users in a
synchronized manner. Finally, Ellis contains no disclosure or teaching relevant to

online gaming. (See generally EX-1016.)
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B.  Spivey

Spivey discloses an apparatus directed to rapidly distributing live event data
to users’ mobile devices in “real time” using a message queue server (MQS). (EX-
1017, Abstract; EX-2001, 8V.B.) According to Spivey, content providers
experience obstacles in providing real time event data to mobile devices. (EX-1017,
f2.) For example, conventional systems that must store data in a database before
sending it to a requesting client often fail to timely deliver real time data to mobile
devices. (EX-1017, 127-28.) Spivey therefore discloses a “message queue server”
that operates to receive, sort, and transmit data payloads “immediately,” without the
need for interim storage in a database. (EX-1017, 151, 46, 128, 131; EX-2001,
11121-129.)

For example, as shown in FIG. 1 (below), Spivey discloses data topic entries
(which include both a topic label and data payload) transmitted from live data
sources to a message queue server. (EX-1017, 137.) The message queue server sorts
the data payload into a designated queue based on the topic label, and then sends the
data payload from the data queue to a live access server. (EX-1017, 1147, 67.)
Notably, the message queue server 120 (which may sit “behind a firewall”) pushes
the payload to live data access server 130, and “is not accessible to clients over the

network directly.” (EX-1017, 136, FIG. 1; EX-2001, 11130-131.)
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Live data access server 130 serves as a “public interface” for the message
gueue server 120 and various client devices. (EX-1017, 1137-138.) At the live data
access server, client devices may select topics related to a given event to which they
want to subscribe. (EX-1017, 138; EX-2001, 11130-131.)

One embodiment of Spivey implements message queue server 120 as two
separate devices to “protect proprietary data.” (EX-1017, 157.) For example, as
shown in FIG. 4 (below), message queue server 120 may be implemented by
message queue server device 410 and live data server device 450. (EX-1017, 153;
EX-2001, 1133.) The live data server device sorts a topic entry into one or more

appropriate queues before sending the data payload to the message queue server
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device. (EX-1017, 1949, 56.) The message queue server device may, in turn, operate
as a “message broker” to facilitate receiving published messages from the live data
server device and sending such messages to subscribers (e.g., the “aggregator

component” and/or “live data access server”) via MQS communication component

408. (EX-1017, 1158, 128, 131; EX-2001, 11135-136.)
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(EX-1017, FIG. 4.)

Spivey differs from the inventions of the 218 patent. For example, Spivey
does not address video delivery. Indeed, Spivey’s illustrative use case is a mobile
device user trying to access real time statistics of the latest professional sporting
event on the go. (EX-1017, 112, 27.) Spivey attempts to solve the user’s dilemma

with a messaging server for quick sending of message payloads.
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C. Herzog

Herzog discloses methods and software applications for separately
transmitting video and data streams from a live event and then assembling them
together by matching their timestamps. (EX-1015, Abstract, 1118, 53-60; EX-2001,
8V.C.) Herzog’s operative use case is an “Indy race” in which audio/video streams
(e.g., of aracecar driver) and associated telemetry data are collected during an event
and subsequently transmitted from the event as separate streams at different physical
locations “up to a mile apart within the same venue.” (EX-1015, Abstract, 154; EX-
2001, 11138-141.)

For example, FIG. 4 shows sources within the venue, from which audio/video
and associated metadata may be captured. (EX-1015, Abstract, 1146-47, 54; EX-
2001, 11142-144.) Audio/video streams may be transmitted from the venue via
satellite truck separate from telemetry data ERP gen server 49, which may transmit

the associated metadata from the venue. (EX-1015, Abstract, 1147, 54.)
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(EX-1015, FIG. 4.)

Herzog discloses timestamping the audio/video stream and metadata stream
using GPS protocols at both satellite truck 51 and telemetry data ERP gen server 49.
(EX-1015, 1117-18; EX-2001, 11147-156.) As described in Herzog, “[t]wo time
stamps now exist in [the] system”—one associated with the video, and one
associated with the metadata. (EX-1015, 156.) In order to address latency between
the audio/video stream and metadata stream, the audio/video stream ““is deemed to
be the master time for synchronization” with the now timestamped metadata ““slaved
to the master time generated by the VITC [audio/video] time code.” (EX-1015,

1154, 58.)
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The audio/video stream and the metadata stream may be sent to a mobile
device as separate protocols (e.g., HLS protocol for audio/video and HTTP protocol
for metadata), as shown in FIG. 5 (below). (EX-1015, 159-61; EX-2001, 1151.)
Only when the two separate streams arrive at the mobile device are “[b]oth types of
data [] assembled in the mobile device 45 via the client application software that
resides within the mobile device, for appropriate presentation on the device's

display.” (EX-1015, 158.)
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(EX-1015, FIG. 5.)

FIG. 6 (below) shows that while latency associated with a “live time stamped
video” may be greater than 24 seconds, latency associated with a “live time stamped
meta data” may be less than 1 second. (EX-1015, FIG. 6, 56.) Herzog’s system

implements a process for “listen[ing]” for the video stream, determining a timestamp
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or code of said video stream, and then retrieving the metadata with the corresponding

time stamp. (EX-1015, FIG. 6, 1170-77.)
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(EX-1015, FIG. 6 (annotated).)

Herzog differs from the inventions of the *218 patent. For example, as Dr.
Wicker concedes, Herzog does not disclose the claimed socket server. (EX-1001,
126; EX-2001, 157.) Further, Herzog does not address the technical problem
solved by the ’218 patent: synchronizing real-time, contextually matched, and
actionable event information across multiple client devices with an associated video

stream. (EX-2001, 1158.) Instead, Herzog discusses an individual user viewing a
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timestamp-matched (though delayed) audio/video stream alongside a metadata
stream. (EX-1015, 1156, 58.) However, timestamp matching on a single mobile
device does not ensure—nor does it allow—for multiple users to experience the
same synchronized, low-latency event. Finally, Herzog provides no disclosure or
teaching that relates to online gaming. (See, generally, EX-1015.)
IV. THE CHALLENGED CLAIMS ARE PATENTABLE

The Board should also deny institution because Petitioner fails to show it is

reasonably likely to prevail on any claim. The petition presents four grounds:

Ground Claims Argument
1 16-30 8103: Obvious over Ellis in view of Spivey
2A 21-22 and 27-28 | §102: Anticipated by Herzog
2B 25-26, 30 8103: Obvious over Herzog in view of Ellis
2C 16-20, 23-24,29 | 8103: Obvious over Herzog in view of Spivey

“In an inter partes review, the burden of persuasion is on the Petitioners....
Failure to prove the matter as required by the applicable standard means that the
party with the burden of persuasion loses on that point—thus, if the fact trier of the
issue is left uncertain, the party with the burden loses.” Dynamic Drinkware, LLC
v. Nat’l Graphics, Inc., 800 F.3d 1375, 1378-79 (Fed. Cir. 2015); Harmonic Inc. v.
Avid Tech., Inc., 815 F.3d 1356, 1363 (Fed. Cir. 2016) (noting petitioners have the
“burden from the onset to show with particularity why the patent it challenges is
unpatentable”).
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A. Ground1: Claims 16-30 are Patentable over Ellis in view of Spivey
1. Independent claims 16 and 21 are patentable.

Petitioner fails to show that the combination of Ellis and Spivey renders
obvious claims 16-30 of the 218 patent because: (1) the cited prior art does not
render obvious an “event socket”; (2) a POSITA would not have been motivated to
combine Ellis with Spivey; and (3) the cited prior art does not render obvious “online

gaming information.”

a) Petitioner’s combination does not render obvious the
claimed “event socket” (claim 16)

Claim Limitation Claim Language

16.2 Transmitting at least one second instruction to the first
viewer client device to cause the first viewer client device to
receive the first online gaming information via a first event
information communication channel between a first event
socket of at least one socket server and the first viewer client

device

Independent claim 16 requires a socket server to “ransmit[] at least one
second instruction to the first viewer client device to cause the first viewer client
device to receive the first online gaming information via a first event information
communication channel between a first event socket of at least one socket server
and the first viewer client device.” (EX-1009, cl. 16.) According to Petitioner’s
expert, a “first event socket . . . is simply a socket” and a “socket” is a “uniquely

addressable communication endpoint.” (EX-1001, 11561, 563; EX-2039, 63:23-
24



IPR2024-01311
U.S. Patent No. 11,039,218

64:2.) Spivey’s topic queues are neither ‘“uniquely addressable” nor
“communication endpoints.” (EX-2001, 11235-237.) The Petition relies only on
Spivey’s topic queues as the claimed “event socket”—not the MQSD server or any
other component of any server. But Spivey’s “topic queues” are neither “uniquely
addressable” nor ‘“communication endpoints.” (EX-2001, 11235-237.)
Accordingly, under Dr. Wicker’s own proposed definition, Spivey fails to teach the
claimed “event socket” limitation.

In its institution decision, the Board did not address the fact that it is Spivey’s
topic queues themselves that must be both “uniquely addressable” and
“communication endpoints” according to the Petition. For the reasons described
below, they are not. Accordingly, Petitioner’s argument that Spivey’s topic queues
disclose the claimed “event sockets” must fail.

Specifically, Petitioner relies on the “topic queues” of Spivey’s message
queue server device 410 as allegedly disclosing, e.g., “transmitting the first online
gaming information to at least the first client device via a first event information
communication channel between a first event socket of at least one socket server and
the first client device, wherein the first event socket corresponds to the first event
information germane to the first sporting event” and other functionality recited in
claim 16 of the °218 patent. (Petition, 32-35 (Limitation 16.2.)) Petitioner’s

argument fails because Spivey does not describe or suggest the MQSD (nor its “topic
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queues”) as being capable of: (i) handling communication to individual client
devices, or (ii) functioning as uniquely addressable communication endpoints.

But in its institution decision, the Board agreed with Petitioner’s position that
Spivey at least suggests a direct websocket connection between the MQSD and
individual client devices. (EX-2040, 44-45, 105-106.) Patent Owner respectfully
submits that the explicit text of Spivey contradicts such finding. Rather, Spivey’s
MQSD undoubtedly requires an intervening Live Data Access Server 130 (“LDAS”)
to connect individual clients to the MQSD—only the LDAS has the necessary
components (e.g., “subscription component 540,” “interface component 530) to
handle communication with numerous individual clients. (EX-2041, 12; EX-1017,
159, FIG. 5; EX-2042 31:16-32:5, 33:8-20, 34:5-10, 35:18-36:5, 37:16-38:4.)
Because the MQSD requires the interviewing LDAS, the MQSD is not capable of
satisfying Limitation 16.2.

Also in its institution decision, the Board agreed with Petitioner’s position that
Spivey’s text strings (e.g., topic labels) support uniquely addressable
communication endpoints. (EX-2040, 36-37, 169-171, 297-298, 354-355.) Again,
Patent Owner respectfully submits that the explicit text of Spivey contradicts such
finding. (EX-2042 62:18-63:8 (stating that the topic labels require modification and
“you couldn’t use them exactly as they are™).) The very user interfaces Petitioner

points to in FIGS. 9 and 10 of Spivey (Petition 34, 36) require an LDAS to access
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the MQSD. (EX-2041, f911-14; EX-1017, 1163, 81-90; EX-2042, 62:9-17.)

Spivey must be considered, as a whole. See In re Hedges, 783 F.2d 1038,
1041 (Fed. Cir. 1986) (noting that when evaluating claims for obviousness, “the
prior art as a whole must be considered”). The text string topic labels of FIG. 9
represent one interface, in a series of interfaces that visually depicts individual
clients accessing the LDAS. (EX-2041, 1111-14, 25-27; EX-1017, 1163, 81-90.)
Spivey simply does not support the notion that the topics queues are assigned
publicly-accessible URLs or addresses, or that such topic queues are designed to
handle real-time access from potentially a large number of individual client devices.
(EX-2042, 62:18-63:8.) Because the topic queues are not uniquely addressable
communication endpoints, the topic queues are not capable of satisfying Limitation
16.2.

Patent Owner demonstrates that Petitioner’s argument fails due to each of the
foregoing deficiencies in Spivey, and due to Petitioner’s failure to show that a
POSITA would have been motivated to combine or modify the references. (EX-

2001, §VI.A.1)

(1) Spivey’s MQSD does not render obvious
transmitting information between an “event
socket” and a client device.

First, a POSITA would not understand Spivey’s MQSD as transmitting

information between an “event socket” and a client device. Spivey does not describe
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the MQSD as capable of connecting with individual clients. (EX-2041, 111; EX-
1017, 99145, 53-54, 59-63.) Considering Spivey, as a whole, the MQSD requires an
intervening LDAS to facilitate connection with individual end user clients. (EX-
2041, 912; EX-1017, 1159, 64, FIG. 5.) Because the MQSD is not described as
including components for connecting to multiple individual client devices, the
MQSD does not transmit information between an “event socket” and clients, and
therefore, Petitioner has not met its burden. (EX-2041, f911-19; EX-1017, 1145,
53-54, 59-64.)

Petitioner’s argument rests on Spivey FIG. 4 (reproduced below), which
Spivey shows as a Live Data Server Device (“LDSR”) and MQSD that essentially
“plug in,” collectively, as the MQS shown in FIG. 1. (EX-2041, 1113-18; EX-1017,
1134, 53-58, FIG. 1, 4.)

Spivey unequivocally states: “[a]s shown in FIG. 4, message queue server
120 may be implemented with at least two separate devices: a message queue server
device 410 and a live data server device 450.” (EX-1017, 153 (emphasis added);

EX-2042, 35:22-36:5.)
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And FIG. 1 (reproduced below) clearly shows this MQS (or, the LDSR and

MQSD, two-server variety) can only ferry or relay data to client devices using the

LDAS. (EX-2041, 118; EX-1017, 1138-39, 45, 53; EX-2039, 33:8-16.)
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server,” citing Spivey at Y36, 38, 53 and FIG. 4.
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Petitioner’s expert states that “the message queue server 120 communicates

directly with client devices (110-1...110-a) without the use of a live data access

(EX-1001, 999 (“[t]his

embodiment . .. shown as operating environment 400, in Figure 4”.) But Petitioner’s
expert fails to consider Spivey, as a whole. See In re Hedges, 783 F.2d at 1041
(noting that when evaluating claims for obviousness, “the prior art as a whole must
be considered”). Indeed, Dr. Wicker admitted that Spivey “doesn’t describe the
details [of] the connection formed,” but rather such direct communication could be
“implicit” because of Spivey’s use of the word “may.” (EX-2042, 38:25-41:25.)

Operating environment 400 and FIG. 4 cannot be divorced from the teachings
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of Spivey, as a whole. As a threshold matter, the LDSD and MQSD of FIG. 4 are
explicitly described as an implementation of the MQS of FIG. 1—which Spivey
unambiguously depicts and describes as requiring an intervening LDAS to
facilitating connection of multiple individual client devices. (EX-2001, 8VI.A.2;
EX-1017, 1134-35, 53-58, FIG. 1, 4; EX-2042, 35:18-21.)

Regardless, Spivey never discloses technology that would lead a POSITA to
understand the MQSD (of FIG. 4) as a communication endpoint: (i) assigned with a
publicly-accessible URL or address; (ii) designed to handle real-time access from a
potentially large number of individual clients; or (iii) capable of pushing its data
packets to multiple individual clients. (EX-2041, 118; EX-1017, 1159-64.) Spivey
never describes such technology because Spivey does not contemplate the MQSD
as transmitting information to multiple individual clients. (EX-2041, 118; EX-1017,
1945, 53, 59-64.)

Here, Petitioner’s proposal—i.e., that the MQSD is accessible by individual
clients—fails because it results in a contradictory or absurd result with the express
technical disclosure of Spivey, again, when considered as a whole. Spivey’s “client
devices” are only those client devices “subscribed” to “receive data via live data
access sever 130.” (EX-2041, Y21-22; EX-1017, 139; EX-2042, 31:21-32:5.)
Rather than communicate with these subscribed client devices, the MQSD

communicates only by operation of an “MQS Communication Component.” (EX-
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2041, 123; EX-1017, 154.) And the MQS Communication Component only
“push[es] the data payload from the topic queue to a live data access server that has
subscribed to the topic of the topic queue.” (EX-2041, 123; EX-1017, 149.)
Petitioner’s attempt to imbue the MQSD with additional functionality
(communication with multiple individual clients) is not consistent with evidence that
Spivey does not disclose any functional component of the MQSD capable of
communication with multiple individual clients. (EX-2041, 1111-13; EX-1017,
149.)

Rather, only the Spivey LDAS has the necessary components (e.g.,
“subscription component 540, “interface component 530”) to handle
communication to individual clients. (EX-2041, 123; EX-1017, 1149, 53.) Absent
the interface component (found only in the LDAS), a user would be unable to access
the user interfaces of FIGS. 8-10, and without these interfaces, the user would have
no mechanism for accessing any data whatsoever. (EX-2041, {914-16, 23;
EX-1017, 949.) Petitioner’s proposal therefore not only contradicts Spivey, but it
also fails to establish any mechanism through which the MQSD can execute the
functionality of communication to multiple client devices. (EX-2041, 1121-22; EX-
1017, 9936, 39, 49.) Petitioner’s incomplete MQSD-based proposal would not
operate as intended because it would lack the functionality to communicate with

multiple individual clients. (EX-2041, 1121-23; EX-1017, 1936, 39, 49.) Spivey
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simply does not include any technical discussion of a module, or any other
component for deployment in the MQSD, that would be capable of permitting the
MQSD to handle the interface and subscription functionality set forth in relation to
the LDAS. (EX-2041, 1121-23; EX-1017, 949.) Petitioner’s arguments appear to
be based on incorrect characterizations of Spivey, and as such, do not support
Petitioner’s burden of showing a reasonably likelithood of unpatentability of the
challenged claims.

Accordingly, the factual record not only fails to support Petitioner’s
contention—the MQSD is accessible by individual clients—but it also demonstrates
that if the Board were to accept Petitioner’s contention, it would lead to an absurd
result: the contradiction of Spivey’s express teachings, including the functionality of
its required LDAS. (EX-2041, 1121-23; EX-1017, 1136, 39, 49.) That Spivey
discloses the MQSD may be implemented as a “RABBITMQ” does not change this
result; the RABBITMQ must be understood with the context of Spivey, as a whole.
See Hedges, 783 F.2d at 1041. Spivey discusses RABBITMQ only within the
context of subscriptions between the LDAS and MQS. (EX-1017, §58.) Thus,
considering Spivey, as a whole, demonstrates that the MQSD requires a LDAS to

operate, and therefore, Spivey cannot render obvious the recited “event socket.”
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(2) Regardless of the MQSD’s transmission
destination, Petitioner fails to show that Spivey’s
topic queues are “event sockets.”

Second, Petitioner fails to show that Spivey’s topic queues are “event sockets”
under Petitioner’s (and its expert’s) implied definition, which requires them to be
“uniquely addressable communication endpoint[s].”* (EX-1001, §561 (“[i]t is my
opinion that a POSA would have understood a ‘socket’ to be a uniquely addressable
communication endpoint.”); EX-2042, 63:23-64:2.)

Spivey’s topic queues are merely an internal data structure within the MQSD.
Petitioner does not identify any disclosure that would suggest to a POSITA that
Spivey’s topic queues are “uniquely addressable communication endpoints.” To the
contrary, Spivey’s disclosures would have suggested the opposite to a POSITA.
(EX-2001, 8VI.A.2; EX-2042, 62:18-63:8 (stating that the topic labels require
modification and “you couldn’t use them exactly as they are”).) Therefore,
Petitioner has failed to show that Spivey’s MQSD satisfies the limitations of

claim 16 of the 218 patent, regardless of whether it communicates with any client

! Although the parties dispute the meaning of “socket” and “event socket” in the
district court, Petitioner does not address either party’s construction. And even if
one were to apply Petitioner’s proposed district court constructions of those terms

here, Petitioner would still not meet its burden.
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devices. (EX-2038, 1125-27EX-2001, 11235-240.)

Petitioner’s argument rests on Spivey FIG. 9 (reproduced below), in which a
U1 900 is shown as including text string “topic labels” that when selected “cause the
live data app 210 to send the selected topic(s) to live data access server 130.” (EX-

1017, 187 (emphasis added); FIG. 9.)

190

/mz

Seled Topic(s) | Gamecenter nfl ravenssieelers] ~ 010-1

Gamecenter pgawinterchamp [~ |~ 9](0-2

Gamecenter.nhi devilsbruins

Gamecenter.nba lebronjames 4~ 1~9] (-3

Gamecenter.nfl draft

( Submit ) ( Save as favorite )

N 920 N 930

FIG. 9

(Petition, 38.)
As a threshold matter, Ul 900 must be considered within the context of Spivey
as a whole. See Hedges, 783 F.2d at 1041. Ul 900 is one Ul in a three-part series

(e.g., Uls 800, 900, 1000 of FIGS. 8-10) that collectively depict an interface for
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accessing the topic MQSD topic queues via the LDAS via the LDAS’s interface
component 530. (EX-2041, 1125-27; EX-1017, 963 (“Interface component 530 may
provide user interface elements...examples of user interfaces are discussed with
respect to FIGS. 8-10.”); EX-2042, 33:11-16, 46:19-47:3.) Petitioner’s very reliance
on these Uls undercuts its central argument that the MQSD is capable of connecting
to numerous individual end client devices. (Infra.)

FIG. 8 of Spivey shows an initial log-in screen for a client device that allows
said client device to access topic queues via the “Live Data Access Server Address.”
(EX-2038, 126; EX-1017, 9481, FIG. 8 (clement “830”). The fact that the LDAS
Address “resemble[s] a uniform resource locator (URL)” is immaterial (Petition,
35); the LDAS Address is used to access the LDAS, not individual topic queues of
the MQSD. (EX-2041, 126; EX-2042, 62:18-63:8 (stating that the topic labels
require modifications and “you couldn’t use them exactly as they are”).) In other
words, the LDAS Address is not evidence of the MQSD topic queues being uniquely
addressable communication end points; the LDAS Address demonstrates only the
ability of the client device to subscribe to and interface with the LDAS. (EX-2041,
126; EX-1017, 1155, 82.)

FIG. 9 of Spivey then shows texts strings of data topics available to the client
device, again, using the LDAS. (EX-2041, 127; EX-1017, 184.) But the text strings

shown in FIG. 9 are not URLs themselves, nor are they used in URLs (or any other
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address in Spivey). (EX-2041, 27, EX-1017, 19184-86.) A “topic label” is merely
that; a label, such as that used to identify data in an internal data structure. (EX-
2041, 127.)

FIG. 10 of Spivey then shows example text data (e.g., text data 1004, 1006)
that may be presented to a user, again, using the LDAS. (EX-1017, 188.) Spivey
describes presenting this text data at the user interface in connection with the topic
label selected in relation to the user interface of FIG. 9. (EX-1017, 1184-88.)

Accordingly, a POSITA would have understood that Spivey’s “topic queue”
Is merely an organization of data, such as a database table, that includes information
about a particular topic. (EX-2001, 11235-236, 240.) Without more, a POSITA
would not consider such a database, message queue, or other internal data structure
by itself to be a “uniquely addressable communication endpoint” because as
disclosed by Spivey, the queues themselves lack any address at all through which
they communicate. (EX-2001, 1235; EX-2042, 62:18-63:8 (stating that the topic
labels require modification and “you couldn’t use them exactly as they are”).)
Contrary to the teachings of Spivey, Petitioner and its expert, Dr. Wicker, only argue
that the client devices disclosed in Spivey “use these topic label text strings to
connect and subscribe to MQSD’s topic queues.” (EX-1001, 1564; Petition, 37).

But this is incorrect—Spivey does not disclose that the text strings are used to

“connect” to the MQD’s topic queues. To support this incorrect statement, Petitioner
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and Dr. Wicker must erroneously state that the client devices “request a live data
connection” with the MQSD by “selecting or entering address or connection
information to a particular MQSD,” citing paragraphs 81-82 of Spivey. (EX-1001,
564.) But those paragraphs of Spivey are explicit that the client devices request a
live data connection with the live data access server, not the message queue server
(and not the topic queues within the MQS). (EX-1017, 1981-82; EX-2001, {1169-
170.)

Accordingly, Petitioner fails to show that Spivey’s topic queues are “uniquely
addressable communication endpoint[s],” which it contends is required for the
“event socket” limitation. (EX-1017, 1146-49; EX-2001, 11213-214; Petition, 36-
39; EX-2042, 63:23-64:2.) Indeed, Spivey discloses that its topic queues are internal
to its MQS, and Spivey nowhere discloses or suggests that the topic queues are
“uniquely addressable” or “communication endpoints.” (EX-2041, 125-27; EX-
2001, 11235-240.)

Indeed, the only potential “communication endpoint” Spivey discloses as
being “uniquely addressable” is its live data access server, not any of the topic
queues within the message queue servers. (EX-1017, 1138-39; EX-2001, 1236.)
The only URL that Spivey’s clients are provided is for the live data access server,
not the message queue server, and certainly not the topic queues therein: “Ul 800

may also include an address Ul element 830 to allow the operator to select or enter
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the address or connection information to a particular live data access server.”
(EX-1017, 182; see also id.) Nowhere does Spivey disclose or suggest any topic
queue with its own “unique” URL—and neither Petitioner nor Dr. Wicker argues
otherwise. (EX-2042, 62:18-63:8 (stating that the topic labels require modification
and “you couldn’t use them exactly as they are”).)

This is fundamental to how Spivey operates: the client connects to the live
data access server and selects the topics they subscribe to; the live data access server
then subscribes to those topics on the MQS for the client. (EX-1017, 949, 128, 131;
71-78, FIG. 7; EX-2001, 19133-134, 177-178.) When there is an update for a topic
queue, the live data access server must receive that update, determine which of the
clients are subscribed to that topic, and then push that data to the client. (EX-1017,
11138, 46, 49; 79-80.) There is no disclosure of any connection for the client to
anything other than the live data access server, and certainly no disclosure that each
topic queue is a “uniquely addressable communication endpoint.” (See generally
EX-1017; EX-2001 11176-178.)

But even if one were to accept Petitioner’s argument that requires an “event
socket” to be a “uniquely addressable communication endpoint on a server where
first event information is provided to a VCD” (Petition, 36-39), the fact that each
“topic queue” has a text identifier does not mean that topic queues are either

endpoints or uniquely “addressable.” (EX-2001, §242.) Indeed, the MQSD is only
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capable of communicating viaan MQS Communication Component, its topic queues
are not described as having any functionality themselves to communication, much
less be individually addressable. (EX-2001, 11236-238.) As such, Spivey does not
disclose that any URL in its system includes a topic text identifier or that a URL
corresponds to any of the topic queues. (See generally EX-1017.) The only Spivey
components that have public addresses (corresponding to the URL in Spivey) are the
live data access servers (not the message queue server) themselves, not the topic
gueues within the message queue server. (EX-1017, 1181-82.)

Petitioner relies entirely on Spivey’s topic queues as allegedly disclosing the
claimed “event sockets,” which Petitioner combines with Ellis. (Petition, 36-39.)
Accordingly, Petitioner fails to establish that Spivey, alone or in combination with

the other references, teaches or renders obvious the claimed “event sockets.”

(3) Petitioner fails to articulate sufficient motivation to
combine and modify the prior art.

Regarding Limitation 16.2, Petitioner argues that a POSITA “would have
understood that Spivey’s topic queues disclose first event sockets corresponding to
the first event information germane to the first sporting event” without even
attempting to show how the systems in Spivey and Ellis are compatible with one
another. (Petition, 36-39.) As discussed below in V.A.2, infra, Petitioner’s
combination fails to account for critical distinctions between Ellis’s and Spivey’s

teachings, explain the modifications necessary to combine such teachings, or
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articulate why a POSITA would have been motivated to make the necessary
modifications and proposed combination. (Infra, V.A.2.) Again, Petitioner’s lack
of specific motivation to combine the prior art teachings demonstrates its
impermissible reliance on hindsight bias. KSR Int’l Co. v. Teleflex Inc., 550 U.S.
398, 418 (2007); Ashley A. Bolt, Combating Hindsight Reconstruction in Patent

Prosecution, 64 EMORY L. J. 1137, 1158 (2015).

b) Petitioner’s combination does not render obvious the
claimed “online gaming information” (claims 16, 21)

Independent claims 16 and 21 of the 218 patent recite several limitations that
include receiving and rendering “online gaming information.” (EX-1009, claim
limitations 21.0, 21.3-21.4, 16.0, 16.2.) The ’218 patent teaches that “event
information” may include, more particularly, “online gaming information.” (EX-
1009, cls. 1, 12, 21.) Based on the fact that the claims distinguish between “event
information,” more generally, and “online gaming information,” a POSITA would
understand online gaming information to be a distinct subset of event information—
e.g., event information relevant to online gaming, such as odds, wins and losses, or
other information relevant to placing best. (EX-2001, 1240.)

Petitioner asserts that Ellis discloses, “online gaming information,” for
example, in the form of “point spread, money line, and other wagering information.”
(Petition, 43.) However, Ellis teaches that such information is stored in database

122 and provided by Ellis’s supplemental content source (EX-1016, {141, 44)—the
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very source that Petitioner says a POSITA would have been motivated to replace
with Spivey’s live data server device and message queue server device. (Petition,
26.) Neither Spivey’s live data server device nor message queue server device are
sources of data—rather, both rely on an external source of data. (See EX-1016,
FIGs. 1, 6, 9937, 48, 66 (“Message flow 600 begins when live data is received from
live data source(s) 140 . . .”); EX-2001, 1241.)

Petitioner does not allege that the functionality of Ellis’s supplemental content
source would be maintained in the modified combination much less explain how.
Rather, Petitioner merely concludes that Ellis discloses this information without a
thought for its proposed combination. (Petition, 43.) Accordingly, Petitioner has
failed to meet its burden to establish that the combined, modified teachings of Ellis

and Spivey render obvious receiving and rendering “online gaming information.”

C) Petitioner fails to show that a POSITA would have been
motivated to combine Ellis with Spivey

1. In its institution decision, the Board did not consider the inoperability
of Petitioner’s Ellis/Spivey combination caused by the lack of any server
component that would transmit data between the MQSD (from Spivey) and the
user equipment (from Ellis). Further, Petitioner fails to show that a POSITA
would have been motivated to combine Ellis with Spivey. (EX-2001, 8VI.A.1.)
Petitioner’s proposed reduction in latency would not occur because Petitioner’s

proposal disrupts the very message flow in Spivey that allegedly reduces latency.
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(EX-2001, 19171, 187, 211-212.) Rather, Petitioner’s rationale to combine the

prior art rests on impermissible hindsight.

(1) Petitioner’s proposed combination is
fundamentally inoperable and departs from the

express teachings of the prior art.
In an attempt to recreate the claimed architecture of the *218 patent, Petitioner

cobbles together elements of Ellis’s media system with Spivey’s “second operating

environment” in order to create the following concept:
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(Petition, 19; EX-2042, 69:1-6)

Petitioner replaces the Ellis supplemental content source 120 and database
122 with Spivey’s message queue server device 410 and the live data server device
450, all in an effort to somehow “upgrade the data delivery system” of Ellis.
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(Petition, 20; EX-1017, 153; EX-2001, 11162.) However, a POSITA would not have
been motivated to implement Spivey’s database-less system in the Ellis architecture
because such formulation would be fundamentally inoperable. (See EX-2001,
11168, 186-188, 190-192; EX-2041, 1128-29.)

Petitioner’s Ellis/Spivey diagram would be fundamentally inoperable for at
least because there is no server component that functions to relay data between the
MQSD and the user equipment. (EX-2001, §204.) Even if a POSITA were to pluck
the two-component MQSD and LDSD of Spivey FIG. 4 and insert it into Ellis’s
architecture (which a POSITA would not do), Spivey never discusses or
contemplates the MQSD and/or the MDSD operating in isolation, without any
intervening LDAS. (EX-2001, 8VI.A.1; see generally EX-1017.) And Spivey never
describes or contemplates the MQSD as having a uniquely addressable
communication endpoint or other publicly available address by which individual end
clients could communicate with the MQSD. (EX-2001, §VI.A.1; see generally
EX-1017.) As such, Petitioner’s insertion of the MQSD/LDSD into Ellis’s
architecture has in fact disrupted any flow of data to the user equipment, thereby
rendering the proposed combination inoperable. (EX-2001, 19-21.) To the extent
that the user equipment in Petitioner’s Ellis/Spivey combination is now incapable of
receiving any data, a POSITA would not be motivated to make such combination.

Petitioner’s Ellis/Spivey diagram does not include the LDAS. (Petition, 19.)
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Nor does Petitioner’s diagram show literally any other mechanism by which to
transmit data from the MQSD other than the “MQS Communication Component.”
(Id.) It is only through the LDAS of Spivey (which includes the necessary
components—*“subscription component 540 and “interface component 530”—t0
handle communication to individual clients) that clients can access data from the
MQSD. (EX-2041, 112.) Absent the LDAS, and its subscription component or
interface component, Spivey’s architecture will not operate to deliver data to the user
equipment shown on Petitioner’s make-believe diagram. Therefore, Petitioner’s
Ellis/Spivey combination would not operate for the straightforward reason that there
IS no component or mechanism for the use equipment to receive data. (EX-2041,
1128-29.)

The POSITA, when faced with Ellis, would not have found the replacement
of the supplemental content source with the LDSD/MQSD of Spivey to complement
Ellis’s operation nor constituted a “simple substitution,” but rather would have seen
it as hindering the operation of a fundamental principle of operation of Ellis (namely,
providing at least some data to the user equipment), and therefore, the POSITA

would not have attempted such combination. (EX-2001, 1199.)

(2)  Petitioner’s proposed motivations to combine Ellis
and Spivey do not withstand scrutiny.

Petitioner’s proposed rationales fail to satisfy the Federal Circuit’s

obviousness rubric—i.e., obviousness turns on “whether a skilled artisan not only
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could have made but would have been motivated to make the combinations or
modifications of prior art to arrive at the claimed invention.” Belden Inc. v. Berk-
Tek LLC, 805 F.3d 1064, 1073 (Fed. Cir. 2015) (emphasis added).

As one example, Petitioner alleges that a POSTA would seek to integrate
Spivey’s servers in Ellis’s system “to reduce latency.” (Petition, 25.) As previously
explained, however, Petitioner’s modifications to Spivey’s teachings radically alter
the solution Spivey purportedly taught for reducing latency (8V.A.l.b, supra;
EX-2001, 8VI.A.1), and a POSITA would not have a reasonable expectation that
any beneficial reductions in latency would be achieved in the resulting combination.
(EX-2001, 11203-208; EX-2040, 928.) Petitioner’s bare assertion that a POSITA
would look to improve Ellis’s “latency issues” (Petition, 18, 19), which Ellis does
not identify as a problem (EX-2042, 81:14-19), ignores that the proposed
combination is inoperable, and as such, a POSITA would have no reasonable
expectation of success. (See 8V.A.3.3, supra; EX-2001, 8VI.A.1.)

Despite this, Petitioner relies on Spivey’s promise of reducing latency to a
time period “at least two orders of magnitude shorter than conventional time periods
of legacy devices.” (EX-1017, 196; Petition, 33, 35.) In its institution decision, the
Board agreed with Petitioner’s position that Spivey would offer such latency
reduction to the Ellis system. (EX-2040, 20, 81.)

However, Patent Owner respectfully submits that Spivey’s promise of “two
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orders of magnitude” reduction is only achievable (if at all) by implementation of
the message flow Spivey discloses—i.e., by allowing the live data access server to
“push the data payload to client device 110, and to any other connected client devices
that also requested that topic.” (EX-1017, 196.) However, Petitioner completely
ignores this mission critical component in its Ellis/Spivey combination.

As another example, Petitioner alleges that implementing “certain portions”
of the Spivey disclosure into Ellis’ disclosed architecture would “have been obvious
because doing so would have required only the simple substitution of known
elements to obtain predictable results.” (Petition, 27.) To establish a prima facie
case of obviousness, however, there must be a reasonable expectation of success.
In re Merck & Co., 800 F.2d 1091, 1097 (Fed. Cir. 1986); see also KSR, 550 U.S.
398 at 418. The immediate “push” provision of data taught by Spivey is not
compatible with the enhanced viewing and tuning techniques of Ellis, and a POSITA
would not have had a reasonable expectation of success. (EX-2001, 11206-208.)
Petitioner’s Ellis/Spivey combination is not a matter of a simple substitution because
neither Spivey nor Ellis disclose how to integrate Spivey’s immediate “push” data
delivery and Ellis’s video delivery. (EX-2001, 11206-208.)

As a third example, Petitioner alleges, “Spivey provides a complementary
solution describing the details of the backend architecture for organizing and

transmitting event data to multiple users.” (Petition, 75.) Petitioner’s argument
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appears to rest on the notion that because Ellis does not specify the backend
architecture of the supplement content source 120, that literally any architecture
could be slotted into the Ellis interactive media system 100. (EX-2001, 1207-208.)

Absent an articulated reason why a POSITA would specially choose Spivey’s
architecture (among a universe of options), however, the Petitioner’s rational is
merely conclusory, and therefore insufficient to demonstrate a motivation to
combine Ellis with Spivey.

(3) Petitioner relies on impermissible hindsight bias.

Absent a clearly articulated reason to combine Ellis, Spivey, and POSA’s
knowledge, Petitioner relies exclusively on impermissible hindsight to stitch
together unrelated elements of the prior art in a misguided attempt to reconstruct the
invention addressed by the °218 patent. Petitioner attempts to integrate Spivey’s
“push” data techniques with Ellis’s television techniques, despite neither reference
disclosing such integration. (EX-2001, 11211-218.)

As set forth by the Federal Circuit, “[t]he invention must be viewed not with
the blueprint drawn by the inventor, but in the state of the art that existed at the time.”
Interconnect Planning Corp. v. Feil, 774 F.2d 1132, 1138 (Fed. Cir. 1985).
Petitioner must put forward some “explanation as to how or why the references
would be combined to arrive at the claimed invention. . .[otherwise] hindsight bias

[becomes] the thread that stitches together prior art patches into something that is
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the claimed invention.” Metalcraft of Mayville, Inc. v. The Toro Co., 848 F.3d 1358,
1367 (Fed. Cir. 2017) (citation omitted).

As one example of Petitioner’s reliance on hindsight, Petitioner uses the
claims of the °218 patent as a guidepost to fill in certain missing details of the Ellis
supplemental content source delivery architecture. As Dr. Wicker concedes, “Ellis
does not explicitly disclose the backend architecture/process flows for delivering the
supplemental content data.” (EX-1001, 1106.)

A POSITA would not create the backend architecture proposed by Petitioner
without knowledge of the °218 patent claims. (See EX-2001, §VI.A.1.) For
example, the claimed invention addresses, among other things, the technical
challenge of providing the same event information in a synchronized manner to all
viewers of a broadcast (e.g., via the claimed socket architecture and paired video
stream.) But synchronization of contextual-matched event information with video
streaming is taught only in the specification of the *218 patent, which is unavailable
to Petitioner as a basis for formulating a rationale to combine Ellis and Spivey.

Moreover, absent reference to the °218 patent, there was no reason for
implementing Spivey’s non-video-related teachings into Ellis’s system, which
necessarily requires video delivery. Spivey does not teach or suggest how to
implement either MQSD or the LDSD with video streaming.  Again,

synchronization of contextual-matched event information with video streaming is

49



IPR2024-01311
U.S. Patent No. 11,039,218

taught only in the specification of the °218 patent, which is unavailable to Petitioner
as a basis for formulating a rationale to combine Ellis and Spivey.

2. Dependent claims 17-20 and 22-30 are patentable

Because Petitioner has failed to establish that independent claims 16 and 21
are unpatentable, Petitioner cannot meet its burden for the challenged dependent
claims 17-20 and 22-30, which each depend, directly or indirectly, from claims 16
and 21. Twinstrand Biosciences, Inc. v. Guardant Health, Inc., IPR2022-01115,

Paper 14, *19 (PTAB Dec. 30, 2022).

B. Ground 2A: Claims 21-22 and 27-28 are Patentable over Herzog
1. Independent claim 21 is patentable.

Petitioner fails to show a reasonable likelihood of success as to any challenged
claimed at least because Petitioner fails to demonstrate that Herzog teaches “online
gaming information” (claim 21).

“A claim is anticipated only if each and every element as set forth in the claim
is found, either expressly or inherently described, in a single prior art reference.”
Verdegaal Brothers v. Union Oil Co. of California, 814 F.2d 628, 631 (Fed. Cir.
1987); Net MoneyIN Inc. v. VeriSign Inc., 545 F.3d 1359, 1371 (Fed. Cir. 2008)
(emphasis added). “The identical invention must be shown in as complete detail as
IS contained in the claim.” Richardson v. Suzuki Motor Co., 868 F. 2d 1226, 1236
(Fed. Cir. 1989). A single prior art reference must “clearly and unequivocally”

describe the claimed invention “without any need for picking, choosing, and
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combining various disclosures not directly related to each other by the teachings of
the cited reference.” 1d. (citing In re Arkley, 455 F.2d 586, 587 (C.C.P.A. 1972)).
As discussed above in Section V(A)(3), supra, a POSITA would understand
that not all forms of event information are online gaming information. The single
sentence analysis Petitioner dedicates to “online gaming information” fails to meet
its burden or establish a reasonable likelihood of success. (Petition, 58.) Petitioner
alleges that Herzog discloses “event information” in the form of meta-data, such as
“lap number, car speed and acceleration,” as well as other unspecified “parameters.”
(Id.) In a single conclusory sentence, Petitioner states “[a] POSA would have
understood such parameters to include online gaming information.” (1d.)
Petitioner’s expert merely repeats, verbatim, the conclusory statement found
in the Petition: “[i]n my opinion, a POSA would have understood such parameters
to include online gaming information.” (EX-1001, §252.) Dr. Wicker does not
explain why his conclusion follows from Herzog’s teaching, or the purported
relationship between the Herzog parameters and the recited online gaming
information; therefore, Dr. Wicker’s testimony is insufficient to fulfill Petitioner’s
burden for institution. Xerox Corp. v. Bytemark, Inc., IPR2022-00624, Paper 9 at
15 (PTAB Aug. 24, 2022) (precedential) (finding an expert’s declaration that
“merely repeats” conclusory assertions without additional supporting evidence or

any technical reasoning is “entitled to little weight,” particularly where the testimony
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Is offered to supply a limitation missing from the prior art); (37 C.F.R. 842.65(a).)

Herzog includes no discussion whatsoever of online gaming or of any
information associated therewith. (See generally EX-1015.)

To the extent Petitioner is suggesting that one of Herzog’s unspecified “50
different parameters” might include online gaming information, such a suggestion is
unsupported and insufficient to meet Petitioner’s burden. As required under MPEP
82112(1V), some rationale or evidence must exist to establish inherency. For
example, “[t]he fact that a certain result or characteristic may occur or be present in
the prior art is not sufficient to establish the inherency of that result or characteristic.”
MPEP 82112(1V) (citing In re Rijckaert, 9. F.3d 1531, 1534 (Fed. Cir. 1993))
(emphasis in original). Further, relying on inherency-based teaching requires,
among other things, “a basis in fact and/or technical reasoning to reasonably support
the determination that the allegedly inherent characteristic necessarily flows from
the teachings of the applied prior art.” MPEP §2112(IV) (quoting Ex parte Levy, 17
USPQ2d 1461, 1464 (Bd. Pat. App. & Inter. 1990) (emphasis in original)).

The mere possibility of online gaming information being one of the “50
different parameters” of Herzog is not sufficient to establish an inherent teaching of
such information. Herzog’s disclosure of telemetry data associated with a race is
limited. It does not teach combining the data derived at an event with data sourced

elsewhere, e.g., a sportsbook, stats provider, etc., and it does not teach otherwise
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creating online gaming information. There is no disclosure that would lead a
POSITA to understand that Herzog’s telemetry data necessarily includes online
gaming information. Petitioner has failed to demonstrate that online gaming
information necessarily flows from Herzog’s disclosure of meta-data. Accordingly,
Herzog fails to anticipate claim 21 of the 218 patent, because it fails to disclose
“online gaming information.”

2. Dependent claims 22 and 27-28 are patentable

Because Petitioner has failed to establish that independent claim 21 is
unpatentable, Petitioner cannot meet its burden for the challenged dependent claims
22 and 27-28, which each depend, directly or indirectly, from claim 21. Twinstrand
Biosciences, Inc. v. Guardant Health, Inc., IPR2022-01115, Paper 14, *19 (PTAB

Dec. 30, 2022).

C. Ground 2B: Claims 25-26 and 30 are Patentable over Herzog in
view of Ellis

Ground 2B challenges only dependent claims of independent claim 21.
Accordingly, it fails because Petitioner’s grounds do not render obvious all

limitations of independent claim 21.

D. Ground 2C: Claims 16-20, 23-24 and 29 are Patentable over
Herzog in view of Spivey

1. Independent claim 16 is patentable

Petitioner fails to show a reasonable likelihood of success as to any challenged

claim because Petitioner: (1) fails to show that a POSITA would have been
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motivated to combine Herzog with Spivey; (2) fails to demonstrate that the cited
prior art discloses or renders obvious the claimed “event socket” (claim 16); and (3)

fails to demonstrate that the cited prior art discloses or renders obvious ‘“online

gaming information” (EX-1009, cls. 16-21).

a)  Petitioner’s combination does not render obvious the
claimed “event socket.”

Ground 2C—just like Ground 1—relies on Spivey as allegedly disclosing a
“socket” and associated functionality. (Petition, 73-76.) For the reasons stated
above, Spivey—alone or in combination with the other prior art—does not teach or
render obvious the claimed “event socket.” (81V.A, supra; EX-2001, 8VI.C.1.)

Accordingly, Petitioner fails to show a reasonable likelihood of success under

Ground 2C.

b) Petitioner fails to show that a POSITA would have been
motivated to combine Herzog with Spivey

Petitioner argues that a POSITA would have implemented Spivey’s MQSD at
Herzog’s “origin server” to decrease latency. (Petition, 58-62.) But even if a
POSITA made this modification (which it would not), the resulting combination
would not result in a meaningful (i.e., 1-2 orders of magnitude) reduction in latency.
(EX-2001, 1187-209; EX-2041, 1130-34; EX-2042, 88:23-91:4.) The combination
would not result in reduced latency because no matter how fast Spivey makes the
data transmission, the overall Herzog latency is defined by the other, larger systemic

sources of latency present within the video/audio feeds. (EX-2042, 88:23-91:4.) As
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such, a POSITA would find the combination as having reduced functionality, and
therefore, would not be motivated to attempt such modification. Rather, Petitioner’s
rationale to combine the prior art rests on impermissible hindsight. (EX-2001,
8VI.B.1.)

In this regard, in its institution decision, the Board respectfully overlooked
Herzog’s requirement for a robust latency period during which Herzog performs its
timestamp synchronization techniques. (EX-2040, 47-50.) Herzog uses, and in fact
relies upon, the disparate latency periods of a video/audio stream and meta-data
stream to synchronize different delays between each stream. (EX-2001, 290;
EX-2042, 88:23-91:4.) Alternation of these latency periods risks disrupting the very
latency periods used by Herzog for its timestamp synchronization techniques, and
thus, a POSITA would understand such alteration to create an inoperable system.
(EX-2001, 11282-283.)

Moreover, in its institution decision, the Board did not address the fact that
even if one could somehow reduce the latency of the Herzog’s meta-data stream
using Spivey (which could not be done regardless), there is no basis presented by
Petitioner for reducing the other, larger systemic sources of latency present in
Herzog’s audio / video. Petitioner does not even address the latency caused by

Herzog’s audio/video stream, nor does Petitioner acknowledge that any reduction in
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the latency of telemetry data would not permit the faster receipt of audio/video data
by the client.

In light of these and other considerations set forth below a POSITA would
lack the requisite motivation to combine the references. Therefore, Petitioner has

failed to demonstrate that Ground 2C renders the challenged claims obvious.

(1) Petitioner’s combination is fundamentally
inoperable.

Petitioner admits that “Herzog does not specifically disclose some backend
server architecture supporting the data distribution—the claimed socket server,” and
instead proposes to supply such functionality by implementing Herzog’s origin
server as a “websocket server, as taught by Spivey.” (Petition, 73; EX-1015, FIG.

4.)
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(EX-1015, FIG. 4 (annotated).)

However, Petitioner’s proposed revamp of the origin server to “improve

57

Herzog’s latency issues,” (Petition, 74), ignores that Herzog’s system latency is
ultimately defined by other components in the video/audio pipeline, not by the origin
server. (EX-2001, 1283; EX-2041, 130-31; EX-1015, 9958, 74.) Herzog’s stated
goal is matching timestamped video/audio streams with timestamped meta-data
streams at a mobile device. (See EX-1015, 1156, 64, 74; EX-2001, 8VI.B.1, {1141,
289; EX-2041, 130.) Herzog teaches a process performed within the latency period
of video/audio delivery to synchronize different delays between video/audio streams
and metadata streams. (EX-1015, 1174, 82.) This process relies on the projected

latency period to synchronize the video/audio stream with the metadata stream.
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(EX-1015, 1174, 82; EX-2001, 11206-208; EX-2042, 88:23-91:4.)

Petitioner’s combination would be inoperable because, notwithstanding the
absence of any reason to upgrade Herzog’s data delivery system, unfettered
provision of data by Spivey’s architecture would not address the causes of latency
with respect to the video/audio feed. (EX-2001, 1287; EX-2041, 1130, 33.) Spivey
does not address video delivery; it concerns the immediate push of data to a
subscribed client device. (EX-2001, 8V.B; EX-1017, 112, 27.) Spivey includes no
technical discussion that would enable the faster provision of video. (EX-2001,
8V.B; EX-1017, 192, 27.) Therefore, at most, Spivey would only be capable of
modifying the Herzog telemetry data.

The ultimate system latency in Herzog is defined by other aspects of the
video/audio feed. (EX-1015, 174.) Itis during this greater latency of the video/audio
feed that timestamp synchronization occurs. (EX-2041, 1130, 33-34; EX-1015,
1151, 58, 74; EX-2042, 88:23-91:4.) Therefore, it is not possible to meaningfully
improve the latency of Herzog with the Spivey MQSD because no matter how fast
the data is (i.e., no matter how much the “2 seconds” is reduced), Herzog cannot
complete it’s timestamp synchronization technique without the video/audio feed,
which has a greater latency, and which Petitioner agrees would be maintained in its
hypothetical combination. (EX-2041, 130, 33-34; EX-1015, {151, 58, 74; Petition,

60.)
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A POSITA would have therefore found Petitioner’s proposed alternation of
Herzog’s latency periods as inoperable, and would not have attempted Petitioner’s
combination. (EX-2041, 1130, 33-34.) For instance, the meta data (which already
transits the origin server described by Herzog) has up to 2 seconds of latency. Thus,
the inclusion of Spivey could reduce the latency of data moving through the origin
server by at most 2 seconds.

Herzog’s latency is ultimately driven by the substantially larger latency period
of the audio/video feed—63 seconds. (EX-2041, 1130, 33-34; EX-2042, 88:23-
91:4.) Petitioner does not even address the latency caused by Herzog’s audio/video
stream, nor does Petitioner acknowledge that any reduction in the latency of
telemetry data would not permit the faster receipt of video data by the client. (EX-
2041, 1130, 33-34; Petition, 58-62.) The video data unambiguously has a latency of
up to 63 seconds, as originally described by Herzog, and also transits the origin
server. (Id.) Therefore, the rest of the video feed encoding, decoding, and
transmission process must be responsible for the large majority of the 63 seconds of
latency. (1d.) Thus, even if implementing Spivey’s MQS in place of the origin
server were to result in a reduction in the video feeds latency, the reduction would
not reduce the latency by a meaningful amount. (EX-2041, 1130, 33-34.) For
example, if Spivey was able to reduce all of the latency found in the meta-data

delivery process, which is physically impossible, it would reduce the latency of the
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system by only 2 seconds. We would expect to see a similar latency reduction in the
video feed of 2 seconds, resulting in a total video latency of 61 seconds, as opposed
to 63 seconds. (Id.)

Moreover, Petitioner’s combination detracts from, and even prevents,
Herzog’s synchronization between various video/audio and meta-data streams,
which requires a robust latency period to perform. (See EX-1015, |74, 82; EX-
2041, 1130, 33-34.) Latency is a feature of Herzog, not a bug. According to Herzog,
the video/audio stream enjoys a longer delay, and as such, the delayed time allows
Herzog to retrieve corresponding meta-data with the same VITC time stamp as the
audio/video stream.

Accordingly, providing faster data with Spivey (as Petitioner proposes) could
only possibly result in such data waiting longer for the video/audio stream to
arrive—an outcome that a POSITA would not view as an improvement and, thus,
would not be attempted. (EX-2001, 1284; EX-2041, §33.) This would not be viewed
as an improvement because the Herzog system would be required to process, manage
or otherwise store all of the additional, faster-arriving data, which would invariably
require additional servers, database, and other components a POSITA would
understand to consumer system resources and result in over unreliability (due to the
increase in components and accompanying complexity). (EX-2041, 130-31.)

Rather, a POSITA would have understood Spivey’s teachings of providing
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“immediate” data without the constraints of associated video feeds to render Herzog
substantially inoperable. (EX-2041, 1930, 33-34.) That is, even if Spivey’s
message-based architecture were somehow manipulated to replace Herzog’s origin
server 54 (which a POSITA would not do), the resulting combination would include
unfettered provision of Spivey data payloads to the mobile device. A POSITA
would not understand unfettered immediate delivery of data payloads to the Herzog
mobile devices as necessary or even helpful to the mobile device user because
Herzog still needs the projected latency period to perform synchronization between
audio/video data and meta-data. (See EX-1015, 1174, 82; EX-2041, 1930, 33-34.)
Therefore, a POSITA would not have attempted Petitioner’s proposed
combination, because the POSITA would have understood that doing so would have
decreased the functionality of the Ellis/Spivey system and rendered it inoperable.

(EX-2041, 930-31.)

(2)  Petitioner’s proposed motivations to combine
Herzog and Spivey do not withstand scrutiny.

Petitioner attempts to resolve the fundamental inoperability of its
Herzog/Spivey combination with various proposed rationales for making the
combination. (Petition, 73-76.) But Petitioner’s proposed rationales fail. (See
EX-2001, 8VI.A.1)

As one example, Petitioner alleges that a POSITA would have “look[ed] to

improve Herzog’s latency issues” and “upgrade the [Herzog] data delivery system
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to reduce latency.” (Petition, 74.) But faster Herzog data (if that were even possible
with Spivey’s architecture) would not solve any video latency problem in Herzog.
Accordingly, a POSITA would not have been motivated to improve alleged data
latency issues in Herzog, much less looked to Spivey for a solution. (EX-2041, {130,
33-34.)

As another example, Petitioner’s motivation to combine argument relies in
part on the following statement by its expert, Dr. Wicker: “[c]ombining certain
portions of Herzog and Spivey would have been obvious because doing so would
require only the simple substitution of known elements for another to obtain
predictable results.” (Petition, 75; EX-1001, 131.) As demonstrated herein,
however, the Spivey disclosure does not concern video delivery; it concerns the
“immediate” push of data to a subscribed device. (8I11.B, supra.) Therefore, at a
fundamental level, whatever server is plucked from Spivey’s disclosure to
implement the Herzog origin server as the resulting combination would not be
operable to transmit an audio/video stream and meta-data stream in the manner
contemplated by Herzog, because there is nothing in Spivey concerning how to
implement the Spivey teachings with video content delivery. (EX-2001, 8V.B.)

(3) Petitioner relies on impermissible hindsight bias.

Absent a clearly articulated reason to combine Herzog with Spivey, Petitioner

appears to rely exclusively on impermissible hindsight to stitch together unrelated
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elements of the prior art in a misguided attempt to reconstruct the invention
addressed by the °218 patent. (EX-2001, 19284-285.) In this regard, the Petitioner
divorces prior art elements from their disclosed context and uses the 218 patent as
a guidepost for reconstructing the claimed invention.

As one example of Petitioner’s reliance on hindsight rationale, the Petition
uses the claims of the *218 patent as a guidepost for seeking to fill in certain missing
details of Herzog “backend” architecture. Absent reference to the 218 patent, there
would be no reason to improve the data latency of Herzog, where the total latency
of the Herzog system is clearly defined by transmission and processing factors
related to the video/audio feed, and which Herzog mitigates with its timestamp
synchronization techniques. (EX-2041, 130.)

Petitioner fails to articulate a sufficient rationale to combine Herzog and
Spivey, and therefore, Petitioner fails to show that its Herzog/Spivey combination
renders obvious independent claim 16. (EX-2001, 19293-296.)

2. Dependent claims 17-20, 23-24 and 29 are patentable

Because Petitioner has failed to establish that independent claim 16 is
unpatentable, Petitioner cannot meet its burden for the challenged dependent claims
17-20, 23-24 and 29, which each depend, directly or indirectly, from claim 16.
Twinstrand Biosciences, Inc., IPR2022-01115, Paper 14, *19 (PTAB Dec. 30, 2022).

V. OBJECTIVE INDICIA SHOW THAT THE CLAIMS WOULD NOT
HAVE BEEN OBVIOUS
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When assessing obviousness of the claimed invention, objective evidence of
secondary considerations pertaining to nonobviousness must be considered,
including long-felt but unsolved needs, industry praise, commercial success, etc. See
In re Huang, 100 F.3d 135, 139 (Fed. Cir. 1996). These indicia constitute “the most
probative evidence of nonobviousness,” which “are crucial in avoiding the trap of
hindsight when reviewing what otherwise seems like a combination of known

elements.” Leo Pharm. Products, Ltd. v. Rea, 726 F.3d 1346, 1358 (Fed. Cir. 2013).

A.  The Claimed Invention Satisfied a Long-Felt Need

Prior to the claimed invention, conventional video streaming systems hard-
embedded event information which caused processing overhead and limited
licensing and rights. (EX-1009, 28:59-29:10; EX-2001, 1176, 78.) Another issue
relates to viewer latency—the delay between when a first user generates a live video
stream and when a second user receives it for viewing. (EX-1009, 2:40-65; EX-
2001, 1172-75, 307.) The industry recognized that “most people aren’t aware that
when they’re watching a live stream on platforms like FaceBook or Periscope, they
can be anywhere from 10-30 seconds delayed.” (EX-2005; see also EX-1009, 2:40-
65; EX-2001, 1173-76.) Furthermore, conventional video streaming systems
struggled to deliver low-latency copies of high-quality live streams and flexible

access for various viewer types. (EX-1009, 2:52-65; EX-2001, {75.)
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The claimed invention satisfied the long-felt need for an innovative system
that allows broadcasters to deliver synchronized, low-latency video and audio
content with scalable, flexible access for different types of viewers and service
qualities (EX-1009, 2:49-65; EX-2001, 1172-78, 306-308,; EX-2006; EX-2007.)

Specifically, the claimed invention enables enhanced live video streaming
using a novel one-to-many socket architecture, allowing multiple viewer devices to
receive synchronized, contextually matched event information from a single socket
server. (Section I11(B), supra; EX-1009, 20:16-30, 21:56-22:4, 22:26-57, 23:4-18,
27:23-45, 29:43-61, 53:34-50; EX-2001, {178-79.)

The inventors were the first to recognize that incorporating dedicated socket
servers, web servers, and control servers within a livestreaming server architecture
could improve network functionality, enabling scalable, low-latency viewing of live
events and commentary by many viewers. The patented claims expressly
contemplate and claim the means for doing so—e.g., the system comprising “a
control server to periodically retrieve” (e.g., Claim 1) and “at least one socket server

communicatively coupled to the control server” (e.g., Claim 1).

B.  The Claimed Invention Received Industry Praise

Patent Owner implemented its patented technologies in its video-streaming
products, including a consumer-focused social network (SportsCastr) and a B2B

software solution for enterprises, sports media, affiliates, and betting operators
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(PANDA Studio).

Over the years, Patent Owner has earned numerous accolades such being a
finalist in Sports Tech Tokyo, in the Yahoo! Sports Technology Awards, and Sports
Business Journal’s Best in Sports Technology. (EX-2008.) Its technology and
platform have been featured in dozens of publications and TV broadcasts including
ESPN, Yahoo!, Bleacher Report, Forbes, CNBC, and many more. (EX-2009; EX-
2008.)

Simply put, the claimed invention empowered everyday sports fans to become
professional broadcasters. Unlike conventional graphics that are hard-embedded
into the live streams of a sports broadcast, the claimed invention allows graphics to
be generated by the client device itself, thereby providing sports fans with the
capability to overlay streams with real time enhancements. (EX-1009, 28:59-29:10.)
Former NBA commissioner David Stern opined in an article that states
“SportsCastr.Live will allow a budding sportscaster to overlay streams carrying
enhancements that update in real time [e.g., live betting lines] and lend a professional
look to the presentation.” (EX-2006.) “What sets SportsCastr apart from the media
companies that dominate the industry like ESPN, Fox Sports, NBCSN, and CBS
Sports, is the unique ability for a user to act as a color commentator in a studio like
setting.” (EX-2007.)

The benefits and advantages highlighted by the industry result directly from
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the claims—i.e., the architecture discussed above (including a socket server and

control server). (Section 11(B), supra.)

C.  The Claimed Invention Was Praised and Copied By Petitioner

Moreover, Petitioner’s own copying and praise of the claimed invention are

further evidence that the challenged claims are not obvious:

On Feb 24, 2018, 3:10 PM -0500, Ben Turner <ben.turner@geniussports.com>, wrote:

Hey Kevin,

Thanks for your time yesterday. It is great to see what you guys are doing with
SportsCastr. Let's organise a follow up call for when | am back in Australia and | will have
a think about some potential intro's that might be of interest.

(EX-2015 (annotated).)

On Mon, 7 May 2018 at 7:15 am, Ben Turner <ben.turner@geniussports.com:>
wrote:

Hi Kevin, Andrew and Luke,

| wanted to introduce you all to each other. As | travel around | find many great
companies working in the sports digital/tech space and like to make introductions
where synergies may exist. So...

Kevin April (CEO) and Andrew Schupak (CFO) founded Sportscastr
- https://sportscastr.com/ - they are based in NY and doing amazing work around
sports broadcast with social commentators, graphics and real time chat.

(EX-2016 (annotated).)
Petitioner gained knowledge of Patent Owner’s products under the guise of

exploring partnerships, but in reality, intended to copy Patent Owner’s patented
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products. (See EX-2001, 11312-314; EX-2017). This copying shows that the
challenged claims are not obvious. Akamai Techs., Inc. v. Cable & Wireless Internet

Servs., Inc., 344 F.3d 1186, 1196 (Fed. Cir. 2003).

D. Patent Owner’s Patented Product Enjoys Substantial Commercial
Success

As evidenced below, Patent Owner implemented the claimed invention of the
’218 patent to meet the growing demand for improved user experience when
interacting with livestream broadcasters.

The claimed invention of client-side rendering enables animations and
graphics in livestream content to be user-interactive. (EX-1009, 29:43-61; EX-2001,
1310.) In the context of live events where a broadcaster provides video-based
commentary, event information is sent to both broadcaster and viewer devices via a
socket-based “event information channel,” separate from the “video channel”
carrying the live commentary stream. (EX-1009, 29:43-61.) By using one or more
sockets specifically for event information, separate from the live stream, user-
interactive features are enabled. (EX-1009, 29:43-61.)

This user-interactive feature has revolutionized the industry, as recognized by
third parties. “The innovative sports tech product allows users and viewers to
interact through an enhanced second screen experience and via social media
channels . . . [the platform] is fully interactive and immersive because of the various

clicks on the screen and the social media commentary opportunities.” (EX-2007.)
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On an interview with CNBC, New York Giants Safety Landon Collins stated that
the claimed invention embodied in SportsCastr allowed him to interact with fans: “I
can tell you what happened, why this play was successful or why this person got
beat, from the perspective of a defensive player.” (EX-2010.)

Patent Owner advertised its implementation of the claimed invention and its
benefits of low latency, live interaction with audience, and studio quality tools to
customers (EX-2011 (touting the advantages of SportsCastr’s “patented streaming
platform”); EX-2012.)

Moreover, the extensive promotion by Patent Owner of the improved user
experience and revenue generation underscores how the patented technology drives

demand and commercial success of the patented products:

Earn Money

Who will win by decision?
:3
SportsCastr comes fully-loaded with features that let you convert
your audience into real cash. These include frictionless credit card
donations, video ads, subscriptions, and the ability for your viewers
to send you virtual gifts and tips. You can even earn revenue from
referring talented new SportsCastrs to join the community.

Contact Us

(EX-2013; see also EX-2014.)
Accordingly, Patent Owner’s SportsCastr and PANDA Studio, which
implemented the patented method, obtained commercial success because of this

technology, used by the likes of USA Today, iHeart, and FanDuel. The evidence
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supporting these secondary considerations constitutes strong objective evidence that
the claims are nonobvious and confirms Petitioner’s reliance on hindsight in
constructing its deficient grounds.
VI. CONCLUSION

For all the reasons stated herein, Petitioner has failed to establish that the
challenged claims of the *218 patent are unpatentable. Patent Owner respectfully
requests the Board find the challenged claims patentable over the grounds in the

Petition.

Dated: June 6, 2025 /s/ Brian Eutermoser
Brian Eutermoser
Reg. No. 64,058
KING & SPALDING LLP
1401 Lawrence Street, Suite 1900
Denver, CO 80206
Telephone: (720) 535-2312
Counsel for Patent Owner
SportsCastr Inc. (d/b/a PANDA
Interactive)
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