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l. THE PANEL CORRECTLY ANALYZED THE FINTIVEACTORS
A. Factor 1 Is Neutral

Petitioner agrees with PO that this factor is neutral. Request, 2.

B. Factor 2 Favors Institution

The FWD statutory deadline is March 24, 2026—predating both the June
2026 anticipated trial date (computed in accordance with EX1006) and the
currently scheduled trial date of April 20, 2026. Moreover, district courts’
scheduled trial dates frequently slip. E.g., Mylan Pharmaceuticals Inc., v. Sanofi-
Aventis Deutschland GMBH, IPR2018-01680, Paper 22 at 17, n. 6 (P.T.A.B. Apr.
3, 2019) (“In the district court case running parallel to NHK Spring, the court
ultimately moved the trial date back six months, illustrating the uncertainty
associated with litigation schedules”). If new evidence is allowed, Petitioner will
establish that this Judge’s current average time to trial is 23 months (indicating a
July 2026 trial date), and this trial is the 10th in the Judge’s queue for trial that
same day. In contrast to these frequent district court slippages, the Board adheres
to the one-year statutory deadline for FWDs prescribed by 35 U.S.C. § 316(a)(11).

C. Factor 3 Favors Institution

The district court has not made a single substantive ruling regarding
invalidity of the *823 patent, which alone favors institution. “If, at the time of the
Institution decision, the district court has not issued orders related to the patent at

Issue in the petition, this fact weighs against exercising discretion to deny
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institution under NHK.”” Apple Inc. v. Fintiv, Inc., IPR2020-00019, Paper 11 at 10
(P.T.A.B. Mar. 20, 2020) (precedential) (“Fintiv”’). Moreover, much work remains

to be done in the district court as shown below:

Date Event Time from Institution
June 4, 2025 Exchange Proposed Claim Terms | 72 days

August 27, 2025 Opening Claim Construction Brief | 156 days

Sept. 10, 2025 Resp. Claim Construction Brief 170 days

October 8, 2025 Claim Construction Hearing 198 days

Nov. 14, 2025 Close of Fact Discovery 235 days

January 8, 2026 Expert Discovery Closes 290 days

April 20, 2026 Jury Selection 392 days

PQO’s reliance on Fintiv 11 to support its assertion that factor 3 weighs in
favor of denial is severely flawed because far less work has been done in the
parallel district court case here. In Fintiv I, the Markman briefing had been
completed, the district court had held a Markman hearing and issued its Markman
order, final (not initial) infringement and invalidity contentions had been served,
and depositions were underway. Apple Inc. v. Fintiv, Inc., IPR2020-00019, Paper
15 at 13-14 (P.T.A.B. May 13, 2020) (“Fintiv I1"") at 13-14. None of that has
happened here (only venue-related depositions taken in the prior case). Under all
of the relevant circumstances, the Board correctly found that Factor 3 favors
institution. E.g., SAP America, Inc. v. Cyandia, IPR2024-01432, Paper 14 (PTAB
Apr. 7, 2025) (finding factor 3 favored institution even when district court

Markman briefing was already complete and no Markman hearing had been held).
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PO makes a meritless allegation that the panel erred in analyzing Factor 3
because the Petitioner was allegedly not diligent in filing its Petition. See Request,
5. Though this patent was part of a previous litigation, the complainant dismissed
that action before significant work had occurred. See Fintiv, Inc., Paper 11 at 11
(analyzing whether the “the district court trial has progressed significantly” in
determining whether to institute). Thus, the Board correctly found that Factor 3
favors institution for all of the above reasons.

D.  Factor 4 Strongly Favors Institution

A Sotera stipulation is already in place. Petitioner hereby further stipulates
that, if the Institution Decision is affirmed and this IPR proceeds, Petitioner will
not assert in the related district court proceeding any § 103 defense based on a
combination of any system prior art with any prior art raised in the Petition. Thus,
there will be no overlap between the issues raised in the Petition and the district
court, and this IPR will serve as a “true alternative” to the district court proceeding.

E. Factor 5 Favors Institution

Because the statutory deadline for the final written decision predates both
the scheduled and calculated trial dates (See §I(C)), this factor weighs against
discretionary denial. Samsung Elecs. Co. Ltd. v. Staton Techiya, LLC, IPR2022-

00282, Paper 12, 17-18 (P.T.A.B. Jun. 17, 2022).
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F. Factor 6 Favors Institution

The Board correctly analyzed the evidence to find that the asserted Hinton
ground is strong and did not otherwise err. D.l. at 14. Moreover, the complexity
discussed below demonstrates that is a technically challenging case, and the
Board’s deep technical knowledge and expertise regarding such topics allowed it to
recognize the flaws in the POPR’s superficially appealing but misleading
arguments, and makes this forum the right one to resolve patentability.

“second previous network session”” PO’s argument that Hinton’s eCC

cannot satisfy certain limitations is wrong. PO misleads by conflating a browser
session and a network session, but they are not the same—ending a browser
session, i.e., closing a browser, is a separate and distinct process from ending a
network session. A single browser session can include: (1) browser launch; (2) a
first network session with a first server (e.g., home domain); (3) a second network
session with a second server (e.g., other affiliated domain); and (4) a third network
session with the first server, the second server, or a third server (e.g., another
affiliated domain 108). EX1005, FIG. 1 (showing multiple network sessions). The
Board correctly states “the current, authenticated session that occurs during the
vouch-for process that results in generating the eCC appears to be a different
network session that occurs later in time from the network session associated with

an enrollment process that results in generating the DIDC.” D.I. at 33. Therefore,
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the Board correctly agreed that the DIDC and eCC were generated in first and
second network sessions prior to the current network session.

“browser storage” The claims do not require the second cookie to be

generated or stored by a browser as argued by PO. Request at 10. The claims only
require the second cookie to be stored in a second client device browser storage
area different from the first client device browser storage area. The Board correctly
found that “browser storage area” is broad in scope and Varghese’s flash plug-in
user’s device is a local storage location for flash cookies that is accessible by the
user’s browser and, therefore, teaches a “second client device browser storage
area” different from a “first client device browser storage area.” D.I. at 51.

Reliance on Expert Declaration PO argues that the Petition relies on the

expert declaration to fill “gaps,” but fails to identify those gaps. PO then argues
that the expert declaration merely parrots the petition without identifying any
missing additional analysis or corroborating evidence. This is particularly telling
given PQO’s failed assertions for the “second previous network session” and
“browser storage” limitations discussed above. PO’s arguments concerning
reliance on the expert declaration thus fail.

II.  CONCLUSION

The Board’s Decision on Institution was correct for all of the above reasons.
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