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TikTok’s Motion to Strike raises baseless attempts to (1) suppress NTECH’s
permissible and necessary responses to the new argument raised in TikTok’s Reply
and (2) introduce ambiguity into the proper construction of the term “feed” where
none exists. NTECH’s Sur-Reply strictly adhered to the Board’s rules even where
TikTok’s Reply did not.

l. CONTENT SOURCES ARE NOT MEDIA FEEDS, AND THE
PETITION DID NOT CONTEND THAT THEY WERE

The Board must reject TikTok’s attempt to use the procedural mechanism of
a Motion to Strike to suppress NTECH’s argument that content sources are not feeds
because it is built on a false premise, and NTECH’s arguments were undisputedly
responsive under 37 C.F.R. § 42.23(b).

TikTok’s new theory that Whitehead’s content sources are feeds did not
appear until its Reply, so there was no reason (or opportunity) for NTECH to
“contest” this issue in the POR. Mot., 1. The Motion to Strike’s claim that the
Petition argued that “the corresponding ‘content source 135’ is the ‘feed’” (Mot. at
1-2) is not true. Pet., 15 (arguing with respect to Media Feed Mapping 2 “that each

content source 135 provides a ‘media feed’” (emphasis altered)); see also id. at 14
(arguing that “each custom media channel 170 generated by mixing server 130
corresponds to a ‘media stream’ from a different content source”) (emphasis

altered). In the POR, NTECH rebutted TikTok’s obviousness case assuming
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arguendo TikTok’s theory that content sources 135 “provide” feeds. See POR, 14-
15.

TikTok did not assert that each content source 135 is a “feed” until the Reply,
when it faulted NTECH for not disputing this new theory in advance. Reply, 6
(“Regarding Media Feed Mapping 2, PO does not dispute that Whitehead’s content
sources 135 are existing “feeds.””). Even then, TikTok did not attempt to prove that
Whitehead’s content sources 135 are feeds under any reasonable construction of the
term. Id. Instead of owning up to shifting theories, or even supporting its new theory
with evidence and reasoning, TikTok pretended that this was its argument all along,
accused NTECH of not disputing its new argument in advance, and then filed this
Motion to Strike when the Sur-Reply explained why its new argument was meritless.
TikTok’s chicanery should not be rewarded with the *“exceptional remedy” of
striking NTECH’s response. CTPG, 80.

Putting aside TikTok’s gamesmanship, the Motion should be denied because
it does not facially allege a violation of 37 C.F.R. § 42.23(b), which permits a sur-
reply to “respond to arguments raised in the corresponding reply.” Id. The crux of
TikTok’s Motion to Strike is not that the Sur-Reply was non-responsive to the Reply,
it was that the Sur-Reply advanced an argument not present in the POR. Mot., 2.
Under 37 C.F.R. 8§ 42.23(b), the Sur-Reply’s arguments are plainly responsive

because they (1) observe that TikTok has not met its burden to establish that content
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sources are feeds and (2) rebut the notion that content sources are feeds with recourse
only to evidence already of record. POR at 14-15.

The Sur-Reply’s argument also merely elaborates on arguments raised in the
POR. Id.; Chamberlain Grp., Inc. v. One World Techs., Inc., 944 F.3d 919, 925
(Fed. Cir. 2019) (A party is “not barred from elaborating on their arguments on
issues previously raised.”). In the POR, NTECH argued that “there is no sense in
which the user’s selection of a custom media channel selects a Content Source’s
‘feed” because “the user still selects the custom media channel 170 from the menu.”
POR, 15. The Sur-Reply elaborates on this argument, noting that the same argument
extends to TikTok’s new conflation of the selected custom media channel 170 with
a content source 135. Sur-Reply, 10-11; Mot., 2.

Thus, the Motion to Strike should be rejected as an improper attempt to
insulate TikTok’s unsupported new unpatentability theory from scrutiny. Mot., 2.

II. THE SUR-REPLY DID NOT ADVANCE A NEW CONSTRUCTION
OF “FEED”

A. NTECH Did Not Change its Construction of the Term Feed

There is no basis for the Board to strike NTECH’s allegedly “new construction
of ‘feed” because NTECH did not advance a new construction in the Sur-Reply. Cf.
Mot. at 3 (“PO advances a new construction of ‘feed’ as ‘an associated set of media

elements,” where an individual element cannot be ‘its own ‘feed.’”).
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TikTok mischaracterizes the Sur-Reply, which applies the same construction
advanced in the POR. Sur-Reply, 13; POR, 4 (a “feed” is “one or more associated
media elements”). In applying that construction, NTECH observed that when an
existing “feed” contains multiple media elements, each constituent part is a “media
element,” not its own “feed.” Sur-Reply, 13 (“Accordingly, while custom media
channel 170 of Whitehead’s Figure 2 is a “feed’ because it contains an associated set
of media elements, each media element is part of the associated group and not its
own ‘feed[.]’”). Accordingly, NTECH argued, TikTok cannot point to two media
elements that are already associated as part of a feed and call each media element its
own feed. Id. at 13-14. There was no shift in claim construction positions and no
basis to strike NTECH’s Sur-Reply.

Notably, the Sur-Reply also faulted TikTok for failing to substantiate its “new
argument that a custom media channel’s advertisement element can be a “first feed’
and its media content element can be a “second feed.”” 1d. at 13. Striking NTECH’s
response argument would prejudice NTECH because it would effectively insulate
TikTok’s baseless new argument from scrutiny.

B. NTECH’s Arguments About the Literal Scope of Claim 5 are
Responsive to TikTok’s New Arguments

The Board should also deny the Motion because it does not facially allege a
violation of 37 C.F.R. 8§ 42.23(b), which permits a sur-reply to “respond to

arguments raised in the corresponding reply.” Id. The crux of TikTok’s Motion to
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Strike is not that the Sur-Reply was unresponsive, it was that the Sur-Reply advanced
an argument not present in the POR. Mot., 3 (“Even more explicit, for claim 5, PO
further argues for the first time in its sur-reply that ‘the claimed “second feed” must
include multiple media elements.’”).

Under 37 C.F.R. § 42.23(b), the Sur-Reply’s arguments are responsive
because they (1) observe that TikTok has not met its burden to establish that each
media element within a feed could be considered its own feed under any reasonable
construction of the term (Sur-Reply, 13) and (2) point to the express language of
claim 5 that contradicts TikTok’s new argument:

Independent Claim 1 recites “individual customized media

programming . . . including media elements,” and Claim 5 further

recites “a second feed comprising the individual customized media
programming.” 753 Patent at Claim 1, 5 (emphasis added). Based on
the express claim language, the claimed “second feed” must include

multiple media elements.

Sur-Reply, 14 (emphasis altered).

TikTok was obliged to ensure that its unpatentability arguments were
consistent with the plain language of the claims before presenting them to the Board.
The fact that TikTok’s new argument was inconsistent with the plain language of
the claims is no reason to strike the arguments pointing out that inconsistency. The

Board should deny the Motion to Strike.
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