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Roadmap

Piepho is non-analogous art

There is no motivation to combine Torrence and Piepho

Unrebutted objective evidence supports the patentability of the 

substitute claims

Claims 13-17 are patentable
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Claim 11 (Revised MTA)

RMTA (Paper 23)
RMTA (Paper 23), 40-41
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Aqua Products: Burden on Petitioner

Aqua Prod., Inc. v. Matal, 872 F.3d 1290, 1327 (Fed. Cir. 2017)

RMTA (Paper 23), 1
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Analogous Art
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In re Clay: Analogous Art Criteria

Reply (Paper 34), 1
In re Clay, 966 F.2d 656, 658-59 (Fed. Cir. 1992)
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Field of Endeavor
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’568 Patent’s Subject Matter

Ex. 1001

Reply (Paper 34), 2
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’568 Patent’s Subject Matter

Ex. 1001, 1:10-15

Reply (Paper 34), 2
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▪ Every reference 
cited in the 
background is 
gyratory 
crusher art.

’568 Patent’s Subject Matter

Ex. 1001, 1:19-62

Reply (Paper 34), 2
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’568 Patent’s Subject Matter

Reply (Paper 34), 2

▪ Prosecution: 
Examiner cited 
only gyratory 
crusher 
references.

Ex. 1001
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Piepho’s Subject Matter

Ex. 1016, 1:3-7

Reply (Paper 34), 2-3
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Dr. Kytömaa and Mr. Smith on Piepho’s Subject Matter

Ex. 2022, ¶ 15 
Reply (Paper 34), 2-3
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Mr. Smith on Piepho’s Subject Matter

Q. And what type of apparatus is Piepho directed to?

A. My recollection is that it's directed to a coal pulverizer.

Ex. 2006, 57:17-20

Reply (Paper 34), 2-3
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In Re Bigio

Reply (Paper 34), 1

In re Bigio, 381 F.3d 1320, 1325 (Fed. Cir. 2004) (citation omitted)
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’568’s Gyratory Crusher v. Piepho’s Coal Pulverizer:
Structure, Function, Embodiments

Ex. 2022, ¶ 17

Reply (Paper 34), 4
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Input and Output Rock Size

Ex. 2022, ¶ 19

Reply (Paper 34), 3
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’568’s Gyratory Crusher v. Piepho’s Coal Pulverizer:
Structure, Function, Embodiments

Ex. 2022, ¶ 20

Reply (Paper 34), 3-4
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’568’s Gyratory Crusher v. Piepho’s Coal Pulverizer:
Structure, Function, Embodiments

Ex. 2022, ¶ 21Reply (Paper 34), 3-4
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’568’s Gyratory Crusher v. Piepho’s Coal Pulverizer:
Structure, Function, Embodiments

Ex. 2022, ¶ 22

Reply (Paper 34), 3-4
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’568’s Gyratory Crusher v. Piepho’s Coal Pulverizer:
Structure, Function, Embodiments

Ex. 2022, ¶ 22

Reply (Paper 34), 3-4
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Dr. Kytömaa on Shaft Support Configuration

Ex. 2022, ¶ 24
Reply (Paper 34), 3-4
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’568’s Gyratory Crusher v. Piepho’s Coal Pulverizer:
Structure, Function, Embodiments

Ex. 2022, ¶ 25

Reply (Paper 34), 3-4
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’568’s Gyratory Crusher v. Piepho’s Coal Pulverizer:
Structure, Function, Embodiments

Ex. 2022, ¶ 26

Reply (Paper 34), 3-4
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’568’s Gyratory Crusher v. Piepho’s Coal Pulverizer:
Structure, Function, Embodiments

Ex. 2022, ¶ 27

Reply (Paper 34), 3-4
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’568’s Gyratory Crusher v. Piepho’s Coal Pulverizer:
Structure, Function, Embodiments

Ex. 2022, ¶ 28

Reply (Paper 34), 3-4
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’568’s Gyratory Crusher v. Piepho’s Coal Pulverizer:
Structure, Function, Embodiments

Ex. 2022, ¶ 29
Reply (Paper 34), 3-4
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’568’s Gyratory Crusher v. Piepho’s Coal Pulverizer:
Structure, Function, Embodiments

Ex. 2022, ¶ 30

Reply (Paper 34), 3-4
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’568’s Gyratory Crusher v. Piepho’s Coal Pulverizer:
Structure, Function, Embodiments

Gyratory Crusher Coal Pulverizer

Eccentric Rotation

Cantilevered Shaft

Load Distributed Around Main Shaft

Load Concentrated On One Side of 

Shaft

Main Shaft Wear Sleeve Replacement

Torque Transmission

Reply (Paper 34), 3-5
Ex. 2022 ¶¶ 17-31
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In re Clay

Reply (Paper 34), 6

In re Clay, 966 F.2d 656, 659 (Fed. Cir. 1992)
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Wang Lab’ys Inc. v. Toshiba Corp.

Reply (Paper 34), 6 Wang Lab’ys, Inc. v. Toshiba Corp., 993 F.2d 858, 864 (Fed. Cir. 1993)
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Reasonably Pertinent to the Problem Solved 
by ’568 Patent
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Dr. Kytömaa

Ex. 2022, ¶ 32

Reply (Paper 34), 7-8
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Dr. Kytömaa

Ex. 2022, ¶ 33

Reply (Paper 34), 7-8
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Q. Okay. I guess my question was a little bit different. It was, in your 

opinion, what problem is addressed by the invention of the 090 

patent?

A. On a broad scale, I would probably say, that it's talking about 

how the -- what are the best ways for seating or assembling of 

the sleeve over the conical section of the main shaft.

Mr. Smith

Ex. 2006, 21:20–22:1

Reply (Paper 34), 7-8
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Ex. 1016, 3:23-35

Piepho Interchangeability

Reply (Paper 34), 8-9
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Mr. Smith: “Interchangeability”

Ex. 1002, ¶ 80

Reply (Paper 34), 7-8
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’568 Patent Conventional Cylindrical Sleeves

Ex. 1001, 1:38-47

Reply (Paper 34), 2
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’568 Patent Sleeve

Ex. 1001, 1:63-2:2

Reply (Paper 34), 7-8
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’568 Patent: Cylindrical Sleeve Problems

Ex. 1001, 1:51-62

Reply (Paper 34), 7-8
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Piepho’s Problem

Ex. 1016, 1:45-65
Reply (Paper 34), 7-8
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Piepho’s Problem

Ex. 1016, 1:65-2:8

Reply (Paper 34), 7-8
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Piepho’s Problem

Ex. 1016, 2:9-14

Reply (Paper 34), 7-8
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Alignment in Piepho

Ex. 1016, 3:23-34

Reply (Paper 34), 8-9
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Alignment in Piepho

Ex. 1016, 1:23-29

Reply (Paper 34), 8-9
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Alignment in Piepho

Reply (Paper 34), 8-9 Ex. 2022, ¶ 35
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Piepho: Shaft Geometry Need Not Be Changed

Reply (Paper 34), 3

Ex. 1016, 4:24-36
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Piepho: Shaft Geometry Need Not Be Changed

Reply (Paper 34), 3

Ex. 2022, ¶ 16
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Petitioner’s Failure to Establish 
Analogous Art
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Ex. 1049, ¶ 13

Mr. Smith’s Declaration Accompanying Opposition

Reply (Paper 34), 5
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Must Compare Reference to Challenged Patent

Reply (Paper 34), 6-7

“In evaluating whether a reference is analogous, we have consistently 
held that a patent challenger must compare the reference to the 
challenged patent.”

Sanofi-Aventis Deutschland GmbH v. Mylan Pharms. Inc., 66 F.4th 1373, 1377 (Fed. Cir. 2023)
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Mr. Smith’s Declaration Accompanying Opposition

Reply (Paper 34), 5

Ex. 1049, ¶ 51
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Petition

Reply (Paper 34), 6

Petition (Paper 2), 18
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Mr. Smith’s First Declaration: Comparing Piepho and Polinski

Reply (Paper 34), 5-6

Ex. 1002 ¶ 80
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Petition

Reply (Paper 34), 6

Petition (Paper 2), 16
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High Level Industry Label Insufficient

Reply (Paper 34), 6-7

In Clay, the Court held that the prior art reference (Sydansk) “cannot 
be considered to be within Clay’s field of endeavor merely because 
both relate to the petroleum industry.”

Allen-Bradley was not in the same field of endeavor “merely because 
it relates to memories.”

In re Clay, 966 F.2d 656, 659 (Fed. Cir. 1992)

Wang Lab’ys, Inc. v. Toshiba Corp., 993 F.2d 858, 864 (Fed. Cir. 1993)
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Mr. Smith’s Assertion That Other References Were Reasonably Pertinent 
to the Problem Solved by the ’090 Patent in the -01381 Proceeding

Reply (Paper 34), 7

IPR2024-01381, Ex. 1051, ¶ 46



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 57DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Mr. Smith’s Assertion That Other References Were Reasonably
Pertinent to the Problem Solved in the -01381 Proceeding

Reply (Paper 34), 7

IPR2024-01381, Ex. 1051, ¶ 56
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Mr. Smith’s Assertion That Other References Were Reasonably
Pertinent to the Problem Solved in the -01381 Proceeding

Reply (Paper 34), 7

IPR2024-01381, Ex. 1051, ¶ 60
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Mr. Smith’s Assertion That Other References Were Reasonably
Pertinent to the Problem Solved in the -01381 Proceeding

Reply (Paper 34), 7

IPR2024-01381, Ex. 1051, ¶ 64
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Mr. Smith’s Assertion That Other References Were Reasonably
Pertinent to the Problem Solved in the -01381 Proceeding

Reply (Paper 34), 7

IPR2024-01381, Ex. 1051, ¶ 68
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Q. And do you have any experience as an expert with coal 

pulverizers?

A. Not specifically, no.

Q. Would it be possible for you to explain to me how the 

coal pulverizer operates? Maybe as it’s explained on 

Piepho, if that's easier for you?

A. So the Piepho reference to my recollection doesn't 

specifically describe the inner workings of the coal 

pulverizer. It does talk about cyclic motion, but maybe 

focuses on the main shaft. So I recall going and looking 

at the website for BMW coal crushers, but I don't recall 

specifically at this point how it works.

Mr. Smith’s Limited Knowledge

Reply (Paper 34), 3, 6

Ex. 2006, 57:21-58:7
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Mr. Smith’s Limited Knowledge

Reply (Paper 34), 3

Q. Okay. I want to ask you, as an expert in this field, how do you 

understand what happens to the coal once it exits the hopper, 

and goes towards the balls 8?

∗ ∗ ∗

A. So I'm not terribly familiar with that particular coal pulverizer. 

I've never seen one in person. I've used this particular 

reference to talk about the main shaft, and the tapered 

section of the main shaft. So I don't want to guess, and I don't 

particularly know. I don't specifically know exactly how it 

works, because it's not described in great detail in this 

reference.

Ex. 2021, 65:5-16 (objection omitted)
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Mr. Smith’s Limited Knowledge

Reply (Paper 34), 3

Q. Okay. All right. Let's direct your attention to the main shaft 14, 

since you just referenced that in your previous response. 

How does the main shaft 14 rotate in Piepho Figure 1? 

Maybe I should ask that question a little differently, because 

that was a little vague.

 Looking at picture Piepho Figure 1, would a POSITA 

understand that the shaft 14 rotates about its longitudinal 

axis?

A. I don't think the Piepho referenced one way or the other. And 

I don't want to speculate as to whether it does or not. It's not 

something that I've actually looked at.

Ex. 2021, 65:17-66:4



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 64DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Mr. Smith’s Limited Knowledge

Reply (Paper 34), 3

Q. So would it be fair to say, as you sit here today, you don't 

know what the role of yoke bushing 18 is, in Figure 1, in 

Piepho?

A. I don't know exactly how it's used in the prior art that's 

referenced in Piepho.

Ex. 2021, 71:11-15
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Motivation To Combine
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Non-Analogous Art → Hindsight

Reply (Paper 34), 9

“The combination of elements from nonanalogous sources, in a manner 
that reconstructs the applicant’s invention only with the benefit of 
hindsight, is insufficient to present a prima facie case of obviousness.”

“If [the reference] is directed to a different purpose, the inventor would 
accordingly have had less motivation or occasion to consider it.”

In re Oetiker, 977 F.2d 1443, 1447 (Fed. Cir. 1992)

In re Clay, 966 F.2d 656, 659 (Fed. Cir. 1992)
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Hindsight Driven Selection of Piepho

Reply (Paper 34), 9

Q. Okay. I want to ask you, as an expert in this field, how do you 

understand what happens to the coal once it exits the hopper, 

and goes towards the balls 8?

∗ ∗ ∗

A. So I'm not terribly familiar with that particular coal pulverizer. 

I've never seen one in person. I've used this particular 

reference to talk about the main shaft, and the tapered 

section of the main shaft. So I don't want to guess, and I don't 

particularly know. I don't specifically know exactly how it 

works, because it's not described in great detail in this 

reference.

Ex. 2021, 65:5-16 (objection omitted)
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Piepho

Reply (Paper 34), 8-10

Ex. 1016, 3:23-34
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Objective Evidence
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Objective Indicia of Non-Obviousness

RMTA (Paper 23), 28

“Evidence of objective indicia of nonobviousness, if present, must 
always be considered before reaching a determination on the issue of 
obviousness.”

Quanergy Sys. v. Velodyne Lidar USA, Inc., 24 F.4th 1406, 1417 (Fed. Cir. 2022)

Objective indicia of non-obviousness “may often be the most 
probative and cogent evidence in the record.”

Medtronic, Inc. v. Teleflex Innovations S.a.r.l., 70 F.4th 1331, 1342 (Fed. Cir. 2023)

Nexus is presumed “when the patentee shows that the asserted 
objective evidence is tied to a specific product and that product 
embodies the claimed features, and is coextensive with them.”

Quanergy, 24 F.4th at 1417 
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Presumed Nexus: CH 440 Main Shaft Sleeve

RMTA (Paper 23), 28-33
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Presumed Nexus: CH 440 Main Shaft

RMTA (Paper 23), 28-33
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Presumed Nexus: Embodies and Coextensive

Paper 23, 28-33
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Presumed Nexus: Embodies and Coextensive

RMTA (Paper 23), 28-33
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Presumed Nexus: Embodies and Coextensive

RMTA (Paper 23), 28-33
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Presumed Nexus: Embody and Coextensive

RMTA (Paper 23), 28-33
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Petitioner’s Main Shaft Sleeve Embodies and
Coextensive With Substitute Claim 11

RMTA (Paper 23), 34-35
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Petitioner’s Main Shaft Sleeve Embodies and
Coextensive With Substitute Claim 11

RMTA (Paper 23), 34-35
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Petitioner’s Main Shaft Sleeve Embodies and
Coextensive With Substitute Claim 11

RMTA (Paper 23), 34-35

Ex. 2010
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Essentially Identical

RMTA (Paper 23), 35-37
Ex. 2020 ¶¶ 130-139
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Nexus in Fact

RMTA (Paper 23), 34

Even if nexus is not presumed, Sandvik is still afforded an 
opportunity to prove nexus “via a showing that the evidence is a direct 
result of the unique characteristics of the claimed invention.”

Volvo Penta of the Americas, LLC v. Brunswick Corp., 81 F.4th 1202, 1210 (Fed. Cir. 2023)
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Unique Characteristics: Petitioner’s Main Shaft Sleeve

RMTA (Paper 23), 34
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Preliminary Guidance

Reply (Paper 34), 10-12

Preliminary Guidance (Paper 20), 7
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Preliminary Guidance

Reply (Paper 34), 10-12

Preliminary Guidance (Paper 20), 7
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Preliminary Guidance

Reply (Paper 34), 10-12

Preliminary Guidance (Paper 20), 7
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Long-Felt Need

Reply (Paper 34), 12

“The length of [] time between the publication dates of the prior art 
and the claimed invention can also qualify as an objective indicator of 
nonobviousness.”

Leo Pharm. Prods., LTD. v. Rea, 726 F.3d 1346, 1359 (Fed. Cir. 2013)
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Long-Felt Need: 40+ Years After Torrence

Reply (Paper 34), 11-12

Ex. 1011
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Long-Felt Need: 40+ Years After Torrence

Reply (Paper 34), 11-12

Ex. 1011, 3:48-52



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 89DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Prior Consideration of Torrence/Coxhill and § 325(d)

Reply (Paper 34), 12
Ex. 1001-1, 213
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Prior Consideration of Torrence/Coxhill and § 325(d)

Reply (Paper 34), 12

Ex. 1001-1, 209
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Torrence & Coxhill

Reply (Paper 34), 12 Ex. 1011 (Torrence) Ex. 1039 (Coxhill ’800)
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Mr. Smith on Torrence & Coxhill

Reply (Paper 34), 12

Q. So now, having taken a look at both Coxhill 800 

and Torrence, would you agree that the fit between 

the sleeve 44 and shaft 18, in Figure 2, of 

Torrence, is similar to the fit between the sleeve 36 

and shaft 33 in Coxhill 800, Figure 1?

A. I think that's a reasonable comparison. They have 

a very similar shape.

Ex. 2021, 60:4-10
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Prima Facie Case Insufficient

Reply (Paper 34), 11

Objective evidence is sufficient to overcome a prima facie case, 
especially here where the evidence is unrebutted. 

Tec Air, Inc. v. Denso Mfg. Michigan Inc., 192 F.3d 1353, 1360 (Fed. Cir. 1999);

Medtronic, Inc. v. Teleflex Innovations S.a.r.l., 70 F.4th 1331, 1343 (Fed. Cir 2023)

(a “close” prima facie case overcome by “strong” objective evidence)
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Preliminary Guidance

Reply (Paper 34), 11
Preliminary Guidance (Paper 20), 7
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Recent Federal Circuit Cases

Volvo Penta of the Americas, LLC v. Brunswick Corp., 81 F.4th 1202, 1213 (Fed. Cir. 2023)

(quotation and citation omitted)

“[A]lthough copying is not alone dispositive of nonobviousness, we 
have usually considered a determination of copying to be strong 
evidence of nonobviousness.”

Such evidence “may often be the most probative and cogent evidence 
in the record.”

See, e.g., Medtronic, Inc. v. Teleflex Innovations S.a.r.l., 70 F.4th 1331, 1342 (Fed. Cir 2023)

(quotation and citation omitted)

Reply (Paper 34), 11;  RMTA (Paper 23), 37
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Claims 13-17



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 97DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Petitioner Forfeited Any Challenge to Claims 13-17

Reply (Paper 34), 12

Paper 20, 8-9
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Dependent Claims

RMTA (Paper 23)

Ex. 1044, 80
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Dependent Claims

RMTA (Paper 23) Ex. 1044, 81
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Dependent Claims

RMTA (Paper 23) Ex. 1044, 81-82
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Dependent Claims

RMTA (Paper 23)

Ex. 1044, 82



DEMONSTRATIVE EXHIBIT – NOT EVIDENCE 103

Support for Substitute Claims
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Written Description Support

Ariad Pharms, Inc. v. Eli Lilly & Co., 598 F.3d 1336, 1351 (Fed. Cir. 2010) (en banc)

Ariad Pharms, Inc., 598 F.3d 1336 at 1352. 

RMTA (Paper 23), 6

“the existing knowledge in the particular field, the extent and content 
of the prior art, the maturity of the science or technology, [and] the 
predictability of the aspect at issue.”

“description requirement does not demand any particular form of 
disclosure” or that the “specification recite the claimed invention in 
haec verba.”

The drawings and/or figures alone can be enough to show written 
description support.

Vas-Cath Inc. v. Mahurkar, 935 F.2d 1555, 1564 (Fed. Cir. 1991)
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Freely Rotatable

Ex. 2003, 6:3-5

RMTA (Paper 23), 6
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Mr. Smith on Freely Rotatable

RMTA (Paper 23), 8-9

Ex. 2018, 36:13-37:4

Q. As you noted, there is description in the '568 patent that the conical 

region 113 of the shaft rotates eccentrically about longitudinal axis 

115; is that correct?

A. That's correct.

Q. And you've also testified that a person of ordinary skill in the art 

looking at Figure 2 of the '568 patent would also understand that 

conical region 113 of the shaft also rotates about itself?

A. Yes, I would agree to that.

Q. Okay. What I'm trying to ask is, would a person of ordinary skill in 

the art looking at Figure 2 of the '568 patent understand that conical 

region 113 of the shaft rotates about itself freely with respect to 

bearing assembly 112?

A. Yes, I think that's correct, that 113 will rotate within bearing 112.
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Freely Rotatable

RMTA (Paper 23), 6-9 Ex. 2020, 10-11
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Q. Could you point out to me in Aberg where it teaches that 

the second end of the shaft is freely rotatable about a 

longitudinal axis of the shaft within the bearing assembly?

A. The first appearance of -- let me make sure that I've got 

the papers here. In Aberg, if you look at -- the very end of 

Column 3 in the '568 patent, it says, "A very uppermost 

end 117 of shaft 107 is maintained in an axially rotatable 

position by a top bearing assembly 112.“ 

So those geometries to a person of ordinary skill in the 

art are such that you would understand that it is a freely 

rotatable connection, and that is also the case for the 

bottom drive of the shaft, which only imposes the eccentric 

trajectory of the shaft, but allows it to freely rotate.

Dr. Kytömaa on Freely Rotatable

RMTA (Paper 23), 6-9

Ex. 2025, 31:5-22
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A. So a person of ordinary skill in the art would 

understand that by virtue of the descriptions, one of 

which I just provided to you, in the '568 patent, as 

well as the figures of the '568 patent, which is the 

Aberg patent, a person of ordinary skill in the art 

would understand that the shaft is freely rotatable.

Dr. Kytömaa on Freely Rotatable

RMTA (Paper 23), 6-9

Ex. 2025, 31:23-32:4
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Opposition to Motion to Exclude
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“Ideal”

Opposition to MTE (Paper 41), 1-2

Ex. 2022, ¶ 17
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“Ideal”

Opposition to MTE (Paper 41), 1-2

Ex. 2023, 2
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“Ideal”

Opposition to MTE (Paper 41), 1-2

Ex. 2023, 1
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FRE 602

Opposition to MTE (Paper 41), 1-2
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Dr. Kytömaa’s Personal Knowledge

Q. Prior to being involved with this case, did you have any 

experience working with or opining on coal pulverizers? 

A. Yes.

Q. Could you elaborate on your experience?

A. Yeah. My involvement with coal pulverizers is really in the 

context of coal-fired power plants. The most recent project 

that I've worked of that kind was in Brazil, where there were 

issues associated with the pulverizer, but generally there 

were issues with the power plant. That was just one of the 

issues.

Ex. 2025, 8:23-9:11

Opposition to MTE (Paper 41), 3-4.
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Dr. Kytömaa’s Personal Knowledge

Opposition to MTE (Paper 41), 3-4

Ex. 2001, ¶¶ 31-32
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FRE 703

Opposition to MTE (Paper 41), 6-8
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Piepho: B&W Type E and EL Pulverizer

Opposition to MTE (Paper 41), 6-8
Ex. 1016, 1:1-22
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Ex. 2023

Opposition to MTE (Paper 41), 6-8 Ex. 2023, 1
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Dr. Kytömaa on Piepho and Ex. 2023

Opposition to MTE (Paper 41), 6-8

Q. What I've handed you is Exhibit 1018, which is the 

Piepho reference that we've talked about before. In this 

reference, does it teach the intended input size of coal?

             ∗ ∗ ∗

A. So this is the Piepho -- Piepho -- I'll call it Piepho if 

that's okay with you.

Q. That's fine.

A. I'm not quite sure what the correct pronunciation is. '026 

patent assigned to the Babcock & Wilcox Company. So 

this invention is in the context of Babcock & Wilcox 

pulverizers, specifically Type E and Type EL 

pulverizers.

Ex. 2025, 9:12-25 (objection omitted)
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A. I've specifically looked into the specifications 

associated with these pulverizers, and the answer 

to your question is, yes, there is a specific size 

range that is relevant to these types of pulverizers.

Q. Just so I'm clear, there's the specific size relevant 

to the B&W Type EL pulverizer?

A. That's correct. And I cite to that in my declaration.

Dr. Kytömaa on Piepho and Ex. 2023

Opposition to MTE (Paper 41), 6-8

Ex. 2025, 10:1-10
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Dr. Kytömaa on Piepho and Ex. 2023

Opposition to MTE (Paper 41), 6-8

Q. …If I read from it, the question would have 

sounded better.

A. So the field of invention of Piepho relates to an 

improved main shaft for a coal pulverizer, and more 

particularly, to an improved main shaft for use in 

the Babcock & Wilcox Type E and EL pulverizers. 

So it's very specific to what this invention is 

intended for. And so, that defines, that is Babcock 

& Wilcox Type E and EL, defines the intended use 

of the product, and it is a coal pulverizer. 

Ex. 2025, 11:1-12
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Mr. Smith: Website and Videos

Opposition to MTE (Paper 41), 7-8

Q. What do you recall reviewing Mr. Smith?

A. I remember going to the website, and looking at 

different pulverizers that they have, and locating -- 

trying to locate the one referenced here. And I 

believe there were some videos, or the like, on 

that. But it's been several months.

Q. So were you looking at coal pulverizers that were 

made by the assignee of the Piepho patent, the 

Babcock & Wilcox Company?

A. I believe so.

Ex. 2021, 74:2-11
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Mr. Smith: Website and Videos

Opposition to MTE (Paper 41), 7-8

Q. … explained on Piepho, if that's easier for you?

A. So the Piepho reference to my recollection doesn't 

specifically describe the inner workings of the coal 

pulverizer. It does talk about cyclic motion, but 

maybe focuses on the main shaft. So I recall going 

and looking at the website for BMW coal crushers, 

but I don't recall specifically at this point how it 

works.

Ex. 2006, 58:1-7
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Ex. 2024

Opposition to MTE (Paper 41), 6-8

Ex. 2024, 1-2
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Authentication

Opposition to MTE (Paper 41), 9

“Authentication is a low bar, requiring only a rational basis that the 
exhibits are what they are asserted to be.”

Costar Reality Info., Inc. v. Clantech, Inc., IPR2022-00799, Paper 77 at 54 (P.T.A.B Nov. 21, 2023)

(citation omitted)
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FRE 901(b)(4)

Opposition to MTE (Paper 41), 10-11
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FRE 902(7)

Opposition to MTE (Paper 41), 10-11
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FRE 803(17)

Opposition to MTE (Paper 41), 13
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Dr. Kytömaa

Opposition to MTE (Paper 41), 9

Ex. 2022, ¶ 18
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Affidavit of Mina Ching

Opposition to MTE (Paper 41), 9
Ex. 2026, 1-2
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Affidavit of Mina Ching

Opposition to MTE (Paper 41), 9

Ex. 2023, 1 Ex. 2026, 5
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Affidavit of Mina Ching

Opposition to MTE (Paper 41), 9

Ex. 2023, 3, FIG. 5 Ex. 2026, 15, FIG. 3
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Mr. Smith: Knowledge of a POSITA

Opposition to MTE (Paper 41), 12

Q. So were you looking at coal pulverizers that were made 

by the assignee of the Piepho patent, the Babcock & 

Wilcox Company?

A. I believe so.

Q. And did you provide, in your earlier reports, what you 

found with regard to your search of the prior art that's 

mentioned in Piepho?

A. I would have to go back and look. I don't recall.

Q. So is it your understanding, that the prior art that's 

mentioned in Piepho is available to a person of ordinary 

skill in the art?

A. I would imagine that there is at least some information 

on it.

Ex. 2021, 74:8-21
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Petitioner on Misquoting

Opposition to MTE (Paper 41), 14 Petitioner’s MTE (Paper 40), 10-11
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Misquoting: Dr. Kytömaa’s Statements

Opposition to MTE (Paper 41), 14

Ex. 2022, ¶ 32
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Petitioner on Misquoting

Opposition to MTE (Paper 41), 14

Petitioner’s MTE (Paper 40), 10-11
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Misquoting: Dr. Kytömaa’s Statements

Opposition to MTE (Paper 41), 14
Ex. 2022, ¶ 37
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