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I, Michael Jobin, do hereby declare as follows:

I. INTRODUCTION

1. I am making this declaration at the request of Patent Owner CamelBak
Products, LLC (“CamelBak’) in the matter of this /nfer Partes Review of U.S. Patent
No. 9,782,028 (“the 028 patent”).

2. I am being compensated for my work on this matter and for reasonable
and customary expenses associated with my work and testimony in this proceeding.
My compensation is not contingent on the outcome of this matter or the specifics of
my testimony, and I have no other interest in this case or the parties thereto.

3. I have been asked to provide my opinions regarding whether claims 1,
2,5,6,8, 9, 15, 16, and 21 (the “Challenged Claims”) of the 028 patent are
unpatentable insofar as they would have been anticipated and/or obvious to a person
having ordinary skill in the art (“POSITA”) at the time of the alleged invention, in
light of the prior art, based on the grounds of unpatentability set forth by Petitioner
in its Petition in this matter.

4. It is my opinion that none of the Challenged Claims are unpatentable in
that they would not have been anticipated and/or obvious to a POSITA based on the
grounds of unpatentability set forth in the Petition.

5. In the preparation of this declaration, I have reviewed the below as well

as any other documents cited herein that are not listed below:
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e Paper 2 - Petitioner for Inter Partes Review of U.S. Patent No. 9,782,028
e Ex. 1001 - U.S. Patent No. 9,782,028 (“the 028 patent”)

e Ex. 1002 - Decision Denying Institution of Inter Partes Review in Zak
Designs, Inc. v. CamelBak Products, LLC, PTAB-IPR2022-00803 (PTAB,
Oct 25, 2022)

e Ex. 1003 - Declaration of Glenn E. Vallee, Ph.D.
e Ex. 1004 - United States Patent No. 6,279,773 to Kiyota (“Kiyota”)

e Ex. 1005 - Certified English Translation of International Publication No. WO
2004/063042 to Ribarits (“Ribarits™)

e Ex. 1006 - Translation Certificate for International Publication No. WO
2004/063042 to Ribarits

e Ex. 1007 - International Publication No. WO 2004/063042 to Ribarits

e Ex. 1008 - United States Patent Application Publication No. 2007/0039959 to
Choi, et al. (“Choi”)

e Ex. 2002 - Claim Construction Order in Trove Brands, LLC v. CamelBak
Products, LLC, et al., No. 23-cv-04267-PCP (N.D. Cal.), Dkt. No. 108
(November 8, 2024) (“CC Order”).

e Ex. 2003 - File History for U.S. Patent No. 9,782,028, U.S. Patent Application
No. 13/479,962

e Ex. 2004 - Merriam-Webster Dictionary — “automatic”
e Ex. 2005 - Cambridge Dictionary — “automatically”

e Ex. 2006 - Oxford English Dictionary — “automatic”

e Ex. 2007 - Cambridge Dictionary — “flexible”

e Ex. 2008 - Decision Granting Institution in [PR2024-01137 (regarding U.S.
Patent No. 10,676,255), dated January 28, 2025

e Ex. 2009 - Material Properties Chart for various rubber materials (accessed
from https://www.martins-rubber.co.uk/technical-references/material-
properties/)

e Ex. 2010 - Merriam-Webster Dictionary — “mouthpiece”

e Ex. 2011 - Types of Plastic Materials: A Comprehensive Guide (accessed
from https://www.tricorbraun.com/blog/understanding-types-of-plastic.html)
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6. In forming the opinions expressed below, I have considered: the

documents listed above, the relevant legal standards, including the standards for
anticipation and obviousness; any additional documents or authorities as cited in the
body of this declaration; and my own knowledge and experience based upon my
background, education, training, and work experience.

7. I may rely upon these materials, my knowledge and experience, and/or
additional materials to rebut arguments raised by the patent owner. Further, I may
also consider additional documents and information in forming any necessary
opinions, including documents that may not yet have been provided to me.

8. Unless otherwise noted, all emphasis in any quoted material has been
added.

II. QUALIFICATIONS AND PROFESSIONAL EXPERIENCE

0. My complete qualifications and professional experience are described
in my Curriculum Vitae, a current copy of which can be found in Exhibit 2012. The
following is a brief summary of my relevant qualifications and professional
experience.

A.  Educational Background

10. I received two degrees from the University of Michigan in 1991, a
Bachelor of Science in Engineering with a focus on mechanical engineering, and a

Bachelor of Fine Arts in Industrial Design with a focus on product development,
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both cum laude. I was the recipient of the Kiefer Award for excellence in Industrial

Design.

B.  Career History

11. I am currently the Director of Product Development at 908 Devices,
Inc. in Boston, Massachusetts. I have more than 33 years of experience in product
and technology development as a mechanical engineer, consultant and entrepreneur.
I have worked in various product development companies throughout my 33-year
career, and have I developed many products that demonstrate knowledge and
experience relevant to the subject matter at issue in this case, including numerous
fluid-containing and dispensing devices, such as those for beverages and other
liquids. I have summarized below this relevant work experience, as well as some
relevant project examples.

12.  After my undergraduate degrees, I was hired as a program manager by
Design 4 Plastics, Inc. I leveraged my industrial design and engineering education
to develop a wide range of products. My projects included a heavy emphasis on
plastic part design (including injection molding, rotational molding, vacuum and
pressure forming) and sheet metal fabrication (stamping, forming). While there, I
designed fluid pumps for laboratory and industrial fluid dispensing applications and

a custom impeller pump for insufflation of the abdomen during laparoscopic surgery.
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I also developed garden hose accessories such as hose reels and sprayers that used

quick disconnect fittings and valves.

13.  For Coca-Cola, I developed a disposable valve for a bag-in-box syrup
dispensing system.

14. Next, in 1996, I joined Proteus, Inc. as Senior Mechanical Engineer.
There, 1 focused on product design and engineering of products for consumer,
medical, and laboratory applications. For example, I developed a disposable
cartridge for laboratory analysis of blood samples.

15.  For PUR, I developed a faucet-mounted water filter with a replaceable
cartridge and a rotary actuated valve, as well as filtered water pitchers.

16. Ifounded Boston Innovation in 1998, focusing on developing precision
fluidic dispensing instruments for pharmaceutical research applications that
leveraged a novel pressure activated valve technology that I invented. In these
instruments, sample fluid was stored in small sealed reservoirs, and precision low
volumes dispensed by the translation of a needle and application of a rinse fluid
and/or air pressure. See, e.g., U.S. Pat. Nos. 6,085,773 and 6,706,538.

17.  During this time, I developed and licensed novel valve technology to
Delta Faucet. This project was focused on a high flow tub fill valve for residential
plumbing use.

18. For Gillette, I designed a disposable shaving cream dispenser.
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19. In 2000, I joined Arthur D. Little, where I led mechanical engineering

of a next-generation network storage product, integrating contributions of
mechanical, software, hardware and industrial designers.

20. I founded MicroBioSciences in 2001. There, I invented and developed
novel disposable fluid handling cartridges for high throughput screening in
pharmaceutical research.

21. Laterin 2001, I joined Altitude, Inc., a product development consulting
firm, first as Engineering Manager, and then I was promoted to Director of
Engineering in 2005. I performed design and engineering activities, and I led a team
of designers and engineers to develop a wide range of consumer products, medical
devices and instrumentation.

22. I developed coffee makers for Sunbeam and Mr. Coffee, as well as a
coffee carafe with a refined pour spout to minimize drips.

23. T alsodeveloped a wide range of home humidifiers for Honeywell, Kaz,
and Vicks. These included water reservoirs with removable caps and elastomer
valves.

24. In addition, I developed a bottled water dispenser for PUR with chilled
and heated water and dispensing valves. This included a refillable water reservoir

with a wide mouth threaded cap and valve for easy cleaning.
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25. For Exact Sciences, I designed a custom cylindrical sample collection

and shipping vessel with a large diameter threaded lid and gaskets.

26. I developed the first integrated ice shaving and blending frozen drink
appliances designed for home use for Margaritaville. These products included a
reservoir for ice, a robust motor and rotary ice shaving blade, a blender, and
electronic controls.

27. 1 also developed a wine preservation and dispensing system for home
use. The product stored multiple wine bottles at the user-selected optimum
temperature using thermoelectric chiller technology and used valves and air pressure
for dispensing, and vacuum for preservation.

28. I developed a handheld eye medication dispenser for Optimyst. This
product included a custom disposable fluid reservoir and ultrasonic dispensing
technology. See, e.g., U.S. Patent Nos. D597,206; 8,545,463; 8,012,136.

29. I developed commercial carpet cleaning extraction technology for
Tennant Company. This included fluid reservoirs, valves and plumbing
connections.

30. I also developed pressure washers for Briggs and Stratton and a range
of safety eyewear for UVEX. These included adjustable features leveraging
advanced injection molding techniques, such as in-mold assembly. See, e.g., U.S.

Patent Nos. 7,758,789; 7,246,901, 7,237,892; 7,210,777, 7,175,270.
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31. In 2008, I founded Aston Technology Advisors and continued with

product development and consulting activities. There, I developed an instrument
that uses sound to measure wind. This included a novel hydronic heating system for
melting snow. See U.S. Patent Nos. 8,958,269 and 9,279,821.

32. I worked with a major beer company on a home keg dispenser,
including work on a plastic recyclable vessel for beer.

33. I developed a custom, portable container and dispenser for hand
sanitizer.

34. In 2012, I co-founded 908 Devices Inc. to develop portable chemical
detection instrumentation based on mass spectroscopy. Here, I have developed
various instruments with applications in pharmaceutical research, forensics and
hazardous material identification at the point of need. These instruments include
complex fluid handling, fluidic and pneumatic connectors, custom vacuum pumps,
pressure regulators and pressure sensors. See U.S. Patent Nos. D703,074; D703,075;
9,093,253; 9,502,226; 9,698,000; 9,978,574; 10,438,787.

35. At 908 Devices, I have also developed various customized fluid vials,
bottles, caps, gaskets and packaging for shipping chemical reagents.

36. Throughout my professional career, | have designed products that have

won various awards, including: Industrial Designers Society of America (IDSA)
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IDEA Awards, R&D 100, The Scientist Top 10 Innovations, and The Instrument

Business Outlook Industrial Design Gold Award.

37. I have served as an expert witness in numerous patent cases, including
cases relating to fluid-containing and fluid-dispensing devices, such as single-serve
coffee makers, liquid dispensing valves, and elastomeric dispensing valves for water
bottles, among others. For example, I was hired on behalf of the United States Patent
& Trademark Office as a technical expert witness in a case related to a USPTO
Examiner’s rejection of patent claims relating to single-serve coffee pods for single-
serve coffee systems. My work in that case involved technical analysis of relevant
prior art. Key issues in that matter included high volume manufacturing of
thermoformed plastic pods, forming and assembly of filter baskets, and fluidics
technology for fluid flow through the system under high pressure. Ultimately, the
USPTO Examiner’s rejection was affirmed on appeal.

C. Patents

38. I am anamed inventor on nineteen issued utility patents and six issued
design patents, listed below. These patents range in technologies from consumer
products to medical devices to instrumentation and address technical issues like
precision fluid handling, injection molding, and compact mass spectroscopy.

e U.S.D932,046 Fluidic cartridge assembly
e U.S. 10,438,787 Integrated mass spectrometry systems
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Sample collection in compact mass spectrometry

Jobin Declaration
e U.S.9,978,574

systems
U.S. 9,698,000

U.S. 9,502,226
systems

U.S. 9,279,821
U.S. 9,093,253
U.S. 8,958,269
U.S. D703,074
U.S. D703,075
U.S. 8,545,463

Integrated mass spectrometry systems

Sample collection in compact mass spectrometry

Deicing system in sodar systems

High pressure mass spectrometry systems and methods
Transducer for phased array acoustic systems
Handheld sensor

Sensor device

Ophthalmic fluid reservoir assembly for use with an

ophthalmic fluid delivery device

U.S. 8,525,111

U.S. 8,012,136
operation

U.S. 7,758,789
U.S. D597,206
U.S. 7,246,901

U.S. 7,237,892
making same

U.S. 7,210,777
U.S. 7,175,270
U.S. D534,446
U.S. 7,080,904
U.S. 6,706,538
U.S. 6,085,773
U.S. D425,979
U.S. 5,794,897

High pressure mass spectrometry systems and methods

Ophthalmic fluid delivery device and method of

Temple bar assembly for eyeglasses
Ophthalmic misting device
Adjustable length upper frame member for eyeglasses

Temple bar with ball and socket hinge and method of

Floating lens brow bar attachment for eyeglasses
Flexible frame assembly for eyeglasses
Handheld instrument

One piece spectacle with temple pre-load
Microvolume liquid dispensing array

Automatic fluid switching valve

Window fan

Transmission line hanger, a method of attaching the

hanger and the resulting assembly

10
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III. RELEVANT LEGAL STANDARDS

39. I am not an attorney. In preparing and expressing my opinions and
considering the subject matter of the *028 patent, [ am relying on certain basic legal
principles that counsel have explained to me. These principles are discussed below.

40. I have been informed that a party challenging a claim’s patentability in
an inter partes review bears the burden to show by a preponderance of the evidence
that the claim is unpatentable in view of the prior art. 1 understand that a
“preponderance” means “more likely than not.”

41. Tunderstand that prior art to the ’028 patent includes patents and printed
publications in the relevant art that predate the priority date of the alleged invention
recited in the 028 patent. As noted, here, | have been instructed to assume January
21, 20009, is the priority date of the *028 patent.

42. I have been informed and understand that a patent claim is unpatentable
as “anticipated” under 35 U.S.C. § 102 if each element of that claim is disclosed
either explicitly or inherently in a single prior art reference. I understand that the
question of anticipation is whether a POSITA would have reasonably understood or
inferred from the prior art reference’s teachings that every claim element was
disclosed in that single reference. I further understand that for an element that is not
explicitly disclosed by a prior art reference to be deemed inherently disclosed by the

reference, the element must be “necessarily present” in the reference. For

11
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anticipation by a prior art patent or printed publication, I further understand that the

reference’s description must enable a POSITA to practice the claimed invention
without undue experimentation.

43. I have been informed that a patent claim is unpatentable as “obvious”
under 35 U.S.C. § 103 if the differences between the claimed invention and the prior
art are such that the subject matter as a whole would have been obvious at the time
the invention was made to a person having ordinary skill in the art to which the
subject matter pertains. I have also been informed by counsel that the obviousness
analysis takes into account factual inquiries including the level of ordinary skill in
the art, the scope and content of the prior art, and the differences between the prior
art and the claimed subject matter.

44. I understand that for a claim to be unpatentable as obvious, the party
asserting unpatentability must identify prior art references that alone or in
combination with one or more other prior art references would have rendered the
claim obvious to one of ordinary skill in the art at the time of the invention.

45. T understand that a single prior art reference can render a claim obvious
if it would have been obvious to modify that reference to arrive at the patented
invention. I understand that it is appropriate to look to the knowledge of a POSITA
in assessing whether it would have been obvious to modify a single prior art

reference to produce the claimed invention.

12
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46. I have been informed that where, as here, an obviousness defense is

based on a combination of prior art references, a patent claim is not obvious unless
a POSITA would have been motivated to combine or modify prior art elements to
obtain the invention as set forth in the claim with a reasonable expectation of success.
I understand that a motivation to combine prior art references can come from the
references themselves or from the understanding of a POSITA.

47. 1 have been informed that references must be considered in their
entirety from the view of a POSITA at the time of the invention, but that viewing
the art through hindsight is impermissible.

48. I have been informed that in considering obviousness, it is relevant to
consider whether the prior art includes references that “teach away” from the
claimed invention. I understand that a reference teaches away from the claimed
invention if a POSITA, reading the reference, would be discouraged from following
the path of the claimed invention or would be led in a divergent direction.

49. 1 have been informed that design patents are different from utility
patents in that they are directed to the appearance of an article of manufacture and
thus must depict an “ornamental design.”

50. I have been informed that a claim can recite elements using functional
language. Such elements are known as “means-plus-function” elements and are

construed according to a particular set of rules. When construing a means-plus-

13
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function element, the function recited in the claim must be identified. The element

is then construed to cover the corresponding structure disclosed in the specification
for performing the recited function, as well as any equivalent structures known at
the time of the invention. I have been further informed that a prior art structure is
equivalent to the corresponding structure in the specification if the prior art structure
performs the same function—the one recited in the claim—in substantially the same
way and with substantially the same results.

IV. OVERVIEW OF THE 028 PATENT

51.  The ’028 patent discloses several embodiments of drink containers,
each including a cap assembly (14) which includes a mouthpiece assembly (18),

such as the one disclosed in Figure 7 below. Ex. 1001, 2:16-20, 10:66-11:15, Fig 7.

14
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52.  Figure 6 below further illustrates the components of the mouthpiece
assembly (18). The mouthpiece assembly includes a mouthpiece portion (76),
containing an outlet (42) through which the user drinks. A tube (78) is connected to
the mouthpiece portion (76) and an anchor portion (86), such that the three pieces
collectively define a liquid passage (36), through which the liquid is transported

from the container to the user. /d., 2:13-15, 10:19-33, Fig. 6.

15
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53.  Drink bottles according to the invention in the ’028 patent further
contain a user release mechanism (160) on the cap assembly (14 or 114). One
embodiment is shown in Figure 9 below, wherein the user release mechanism (160)
includes a user engagement pad (240), and a sliding member with a planar portion
(242). Id., 12:50-67, Fig. 9. To move the mouthpiece assembly from the stowed to
the dispensing configuration, the user actuates the user release mechanism, which
automatically disengages first and second catch structures present on the cap
assembly. Id., 11:2-15, Fig. 9. When the catch structures are disengaged, the

mouthpiece assembly pivots to the dispensing configuration. /d.

16
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54. The ’028 patent also discloses a separate embodiment of the user
release mechanism, which does not “automatically” disengage the first and second
catch structures when moving the mouthpiece assembly to the dispensing
configuration. /d., 13:40-54. Instead, the mechanism may be only a user engagement
portion 260, on which the user imparts force to forcefully disengage the catch
structures. /d.

55. During prosecution of U.S. Patent Appl. No. 12/357,114, which
matured into the 028 patent, both Kiyota and Choi were presented to the Board. Ex.
1001, 2. In particular, Choi was the primary basis for non-final and final rejections.

Ex. 2003, 88-102, 145-160. The applicant appealed these rejections, including by
17
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arguing that Choi does not disclose an “anchor portion,” and the Board reversed the

Examiner’s rejection and allowed the claims. Id., 299-307, Ex Parte Davies et. al.,
Appeal 2014-007854 (P.T.A.B. Mar. 15, 2017).

V. LEVEL OF ORDINARY SKILL IN THE ART

56. I understand that my assessment of the claims of the 028 patent and
the teachings of the prior art and my analysis and opinions herein must be undertaken
from the perspective of what would have been known or understood by a person
having ordinary skill in the art, reading the *028 patent on its priority date and in
light of the specification and file history of the 028 patent. I refer to such a person
as a “POSITA.”

57. 1 was asked to determine the level of ordinary skill in the art that a
POSITA would have had in the field of the *028 patent as of its priority date.

58. T understand there are multiple factors relevant to determining the level
of ordinary skill in the pertinent art, including: (1) the levels of education and
experience of persons working in the field at the time of the invention; (2) the
sophistication of the technology; (3) the types of problems encountered in the field;
and (4) the prior art solutions to those problems. I have considered and analyzed
each of these factors in arriving at my opinion regarding the level of ordinary skill

in the art.

18
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59. I have been instructed to assume that January 21, 2009, the filing date

of the parent application (No. 12/357,114) to which the 028 patent claims priority,
is the correct priority date for the 028 patent. I have not been asked to offer any
opinion on whether the ‘028 patent is properly entitled to this priority date.

60. In my opinion, a POSITA in the field of the 028 patent, as of January
21, 2009 would have had a bachelor’s degree in mechanical engineering or the
equivalent coursework and approximately one year of experience with liquid-
containing devices, with more work experience substituting for less education and
vice versa.

61. Inote that Petitioner’s declarant, Dr. Vallee, opined that, in his, opinion,
“one skilled in the art would have had an undergraduate degree in mechanical
engineering or equivalent coursework, as well as one or more years of experience in
designing, prototyping, and/or manufacturing fluid containers or similar products.
More work experience may substitute for less education, and vice versa.” Ex.1003,
929.

62. 1donotdiscern any meaningful difference between my opinion and Dr.
Vallee’s opinion as to the level of ordinary skill in the art that would have any impact
on my opinions in this proceeding, and my opinions would be the same applying

either definition.

19
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63. I note that [ met at least these minimum qualifications set forth in my

proposed definition and set forth in Dr. Vallee’s proposed definition to be considered
a POSITA as of the assumed priority date of the 028 patent of January 21, 2009.
And while my qualifications at that time exceeded that of a POSITA, I nonetheless
placed myself back in the shoes of the hypothetical POSITA having the education
and experience level set forth in these proposed definitions as of January 21, 2009
(rather than my own shoes) when performing my analysis and arriving at my
opinions in this matter.

64. I understand that a person of ordinary skill in the art is not a specific
real individual, but rather a hypothetical individual having the qualities reflected by
the factors above. This hypothetical person has knowledge of all prior art in the
relevant field and takes from each reference what it would teach to a person having
the education and experience of a POSITA.

65. Evenifnot expressly stated below, all of my opinions expressed herein
are offered from the perspective of this hypothetical POSITA, as provided in the
definitions set forth above and as of January 21, 2009. Further, I may in some cases
use the present tense (e.g., “a POSITA would understand”) instead of the past tense
(e.g. “a POSITA would have understood”) for simplicity and brevity, but all
opinions below are given from the perspective of what a POSITA would have

understood as of January 21, 2009.

20
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VI. CLAIM CONSTRUCTION

66. I have been instructed to assume certain claim constructions apply to
certain claim terms, and for other claim terms, I have also been asked to offer my
opinion regarding the correct claim construction of those terms. I discuss these claim
constructions below. For those claim terms not addressed with express constructions
below, I have been instructed to apply the plain and ordinary meaning of those claim
terms as would have been understood by a POSITA as of the assumed priority date
of the 028 patent after reviewing the patent and its file history.

A. “user release mechanism”

67. I note that Petitioner has proposed in this proceeding to construe “user
release mechanism” as being a means-plus-function limitation governed by 35
U.S.C. § 112(f) and as requiring the corresponding structure of either the 028
patent’s sliding member 238 (in their Kiyota-based grounds) or user engagement
portion 260 (in their Ribarits-based grounds). Pet., at 16-17; see also Pet. at 34 (“The
specification discloses two embodiments of the user release mechanism. In the first
embodiment, the user release mechanism is sliding member 238 (and its
compofnjent parts) . ..”); Pet., at 37-38 (“In the first embodiment of the user release
mechanism of the 028 patent, for example, a user pushes a sliding element forward,

towards the mouthpiece assembly, to disengage the catch structures. This is

21

IPR 2024-01501
CamelBak - Ex 2001
Paage 23 of 74



IPR2024-01501
Jobin Declaration U.S. Patent No. 9,782,028

substantially the same in Kiyota, wherein a user presses on the release buttons 40 . .

7).

68. I also understand that a claim construction order has been issued by the
district court in the co-pending district court case between Petitioner Trove and
Patent Owner CamelBak. See Ex. 2002. 1 understand that the district court
construed the term “user release mechanism” in that order. Ex. 2010, at 12-19.

69. Specifically, I understand the court held that this is a means-plus-
function term governed by 35 U.S.C. § 112(f) and construed the required function
to be: “[a]utomatically disengaging the first and second catch structures upon
actuation of the user release mechanism and thereby releasing the mouthpiece
assembly to move via its bias from the stowed configuration to the dispensing
configuration.” /d. at 15. In addition, I understand the court construed the required
corresponding structure for performing this function for claim 1 to be: “[s]liding
member 238, including its component parts” or “user engagement portion 260.” Id.
at 15. I have been instructed to assume that the court intended to use “or” and that
each of these various structures are possible alternative corresponding structures.

70.  For the “user release mechanism” in claim 21, I understand the court
construed the required function to be: “[a]utomatically releasing the mouthpiece
assembly from the stowed configuration to the dispensing configuration via the bias

of the mouthpiece assembly.” Id. at 17. In addition, I understand the court construed
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the required corresponding structure for performing this function for claim 21 to be:

“[s]liding member 238, including its component parts,” or “[u]ser engagement pad
240, planar portion 242, tabs 244, collar engagement portion 254, [and] depression
256.” Id. at 17. I have been instructed to assume that the court intended to use “or”
and that each of these various structures are possible alternative corresponding
structures. I have also been instructed to assume that user engagement portion 260
is included as a corresponding structure for claim 21, as well.

71.  Even though the district court included these alternative corresponding
structures besides sliding member 238 (and its component parts) and user
engagement portion 260, I have been instructed to only apply the corresponding
structure identified by the district court that Petitioner applied in its Petition in this
matter, i.e., the sliding member 238 (and its component parts) and user engagement
portion 260 of the 028 patent.

72.  Therefore, without opining on the correctness of such a construction, |
have been instructed to assume that the claim term ‘“user release mechanism,” is a
means-plus-function term governed by 35 U.S.C. § 112(f), as found by the district
court and as proposed by Petitioner. I have also been instructed to assume that the
correct recited functions for this claim term in claims 1 and 21 are those recited by
the district court as set forth above. Finally, I have been instructed to assume that the

required corresponding structure for this claim term is the sliding member 238 (and
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its component parts) of the ‘028 patent for claim 1, and that it is the user engagement

portion 260 of the 028 patent for claim 21, as proposed by Petitioner.

73.  Therefore, I have in my analysis relied on a construction of “user
release mechanism” that requires the sliding member 238 (and its component parts)
of the ‘028 patent for claim 1 and that requires the user engagement portion 260 of
the 028 patent for claim 21.

B. “mouthpiece portion”

74. Iwas asked to offer my opinion regarding the correct claim construction
of this claim term. In my opinion, a POSITA would have understood a “mouthpiece
portion” to be “a portion designed for a user to put his or her mouth on to draw liquid
from the container.” This is consistent with the intrinsic and extrinsic evidence.

75. Claims 1 and 21 both recite that the claimed “mouthpiece portion”
“includes an outlet” “through which drink liquid from the internal compartment of
the liquid container is selectively dispensed.” Further, claim 21 recites that a
“mouthpiece portion . . . permits a user to draw drink liquid from the drink
container.”

76. The specification describes that the “mouthpiece portion” is a portion
of the overall mouthpiece assembly where the liquid is selectively dispensed to a
user drinking the liquid from the drink container. Ex.1001, at 8:31-34 (“Mouthpiece

portion 76 includes outlet 42 and is adapted to permit a user to selectively receive
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and consume drink liquid from the drink container.”). The specification also

describes embodiments of mouthpiece portions as including “user-actuated valves
adapted to permit selective dispensing of drink liquid from the drink container,”
“mouthpiece portions that permit a user to draw, or suck, drink liquid from the drink
container,” and “bite-actuated mouthpieces.” Ex.1001, at 8:35-42. 8:48-62. Such
bite-actuated mouthpieces are “typically biased to a closed configuration, and thus
automatically return from an open configuration to a closed configuration upon
release of the compressive forces being applied thereto by a user, such as by a user's
teeth and/or mouth.” Ex.1001, at 8:48-62.

77. In each of these examples of mouthpiece portions in the 028 patent, a
POSITA would have understood that the “mouthpiece portion” is designed to allow
the user to place their mouth on it to draw liquid from the container, and, in certain
embodiments, to optionally selectively dispense the liquid through the mouthpiece
via a valve in it. The figures of the ’028 patent also consistently depict the
mouthpiece portion as being a straw-like structure designed to allow a user to place

their mouth on it to draw or suck drink liquid from it. Ex.1001, at Figs. 6-9, 11, 12.
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Ex.1001, at Figs. 6-9, 11, 12.

78.  This understanding of a “mouthpiece portion” is also consistent with
the plain and ordinary meaning of the word “mouthpiece,” as revealed by the
dictionary. Meriam-Webster defines a “mouthpiece” as “something placed at or
forming a mouth” or “a part (as of an instrument) that goes in the mouth or to which
the mouth is applied.” Ex.2010. Thus, the plain and ordinary meaning of a
mouthpiece, consistent with its usage of the base term “mouth,” is consistent with
the intrinsic evidence’s usage as meaning that a “mouthpiece portion” is a portion

designed for a user to put his or her mouth on to draw liquid from the container.
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79. A POSITA, therefore, would have understood that a “mouthpiece

portion” is “a portion designed for a user to put his or her mouth on to draw liquid
from the container.” Therefore, I have applied this construction in my analysis.

C. “to automatically disengage the first and second catch structures”
(claim 1) / “to automatically release the mouthpiece assembly” (claim 21)

80. I was asked to offer my opinion regarding the correct claim construction
of these claim terms. In my opinion, a POSITA would have understood the claimed
“automatic[]” disengagement and release to mean that “the claimed disengagement
and release must be at least in part caused by the bias as opposed to being wholly
caused by the user.” This is demonstrated by both the intrinsic and extrinsic
evidence.

81.  Turning to the claim language first, the plain claim language makes this
requirement clear. In reciting that the “user release mechanism” performs the
function of “automatically disengage[ing] the first and second catch structures,”
claim 1 recites that “thereby” the mouthpiece assembly “move[s] via its bias.”
Similarly, in reciting that the “user release mechanism” of claim 21 performs the
function of “automatically releas[ing] the mouthpiece assembly,” claim 21 recites
that the mouthpiece assembly is released “from the stowed configuration to the
dispensing configuration via the bias of the mouthpiece assembly.” Thus, both
claims 1 and 21 make clear that these automatic actions result in the mouthpiece

assembly moving via its bias.
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82.  Second, the specification also confirms this meaning. The specification

repeatedly equates its use of the term “automatic” in this manner to movement under
the force of a bias, as opposed to being movement that is wholly under the action of
the user (i.e., wholly manual in nature). Ex.1001, at 1:49-52 (“the mouthpiece
assembly is biased toward the dispensing configuration and thus moves
automatically under its bias upon release by the user-release mechanism”), 6:16-19
(“the mouthpiece assembly may be configured to move automatically via, or under,
its bias to the dispensing configuration upon release from its stowed
configuration.”), 11:9-15 (“a portion of the mouthpiece assembly . . . may be biased
to pivot automatically to the dispensing configuration when not restrained from
moving under this bias.”).

83.  Third, this construction is also consistent with the plain and ordinary
meaning revealed by dictionary definitions of the terms ‘“automatic” and
“automatically.” These definitions require at least some lack of user intervention, so
as to distinguish the term “automatic” from “manual.” Ex.2004, at 1 (“done or
produced as if by machine” or “having a self-acting or self-regulating mechanism”);
Ex.2005, at 1 (“If a machine or device does something automatically, it does it
independently, without human control”); Ex.2006, at 2-3 (“self-acting once set in
motion” or “[o]f a machine, appliance, etc.: that does not require an operator; that

works by itself under fixed conditions, with little or no direct human control”).
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84. I note that the district court also appears to agree that the “automatic”

movement is the action of the bias moving the mouthpiece. Ex.2002, at 16 (“[T]he
bias of the mouthpiece towards the dispensing configuration causes the mouthpiece
to move automatically . .. .”).

85. A POSITA, therefore, would have understood that the claimed
“automatic[]” disengagement and release means that “the claimed disengagement
and release must be at least in part caused by the bias as opposed to being wholly
caused by the user.” Therefore, I have applied this construction in my analysis.

VII. THE PETITION DOES NOT ESTABLISH THE
UNPATENTABILITY OF ANY OF THE CHALLENGED CLAIMS

A. Kiyota

86. In my opinion, Kiyota does not disclose all of the elements of the two
challenged independent claims, claims 1 and 21. As I explain below, Kiyota does
not disclose a “user release mechanism” because the component Petitioner identifies
as the “user release mechanism” in Kiyota is not the same as or equivalent to the
corresponding structure in the 028 patent. Likewise, I explain below why Kiyota
does not disclose a “mouthpiece portion” that meets all the limitations of the
challenged independent claims. The lack of disclosure regarding these independent
claim limitations affects every challenged dependent claim, as well, since those

claims incorporate the limitations of the independent claims. The grounds based on
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Kiyota—Grounds 1, 3, and (in part) 4—therefore do not show that any of the

challenged claims would have been obvious.

1. Kiyota fails to disclose a “user release mechanism,” as
required by both of claims 1 and 21.

87. Kiyota does not render obvious any of the challenged claims because it
does not disclose a “user release mechanism,” which is an element recited in both of
the challenged independent claims.

88. I understand that Petitioner contends that “user release mechanism”
should be construed as a means-plus-function element. Petitioner identifies Kiyota’s
“lock release buttons 40, 40” as the structure that purportedly performs the recited
function of the claims. Pet., 3637 (citing Ex.1004, 8:66-9:13, Figs. 4, 5). Petitioner
identifies the “sliding member 238 (and its compoent [sic] parts)” as corresponding
structure in the 028 patent, id., 34—35, and compares the structure in Kiyota to that
sliding member structure in the 028 patent. /d. 37-38. The identified structures in
Kiyota are not, however, equivalent to the corresponding structure in the *028 patent.

89. The differences between Kiyota’s “lock release buttons 40, 40” and the
“sliding member 238” in the 028 patent are substantial, and the Petition does not
address them. Based on those differences, a POSITA would have understood that
Kiyota’s “lock release buttons 40, 40 does not perform the recited functions of the
respective claims in substantially the same way as the “sliding member 238 in the

’028 patent.
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90. Petitioner describes the operation of this corresponding structure as

follows:

Activating the user release mechanism by pressing user
engagement pad 240 forces the sliding member 238
between base 116 and rigid collar member 170, pressing
the collar upwards with enough force to disengage catch
structures 154 and 156. With the catch structures
disengaged, the mouthpiece pivots into its dispensing
configuration due to the bias created by the bend in tube

78.
Pet., 34-35 (citing Ex.1001, 12:50—13:33). Petitioner also illustrates its arguments

using annotations to Figure 11 from the 028 patent, as shown below.
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1d., 35.

91. Petitioner’s annotations do not adequately depict the way the “sliding
member 238” operates. Accordingly, I have annotated Figure 13 of the 028 patent
below to better visualize how the sliding member structure interacts with the rigid
collar member 170 to disengage the catch structures 156 from the catch structures
154. My annotations below use the same colors as Petitioner to identify the rigid

collar member 170 and the sliding member 238.
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Ex.1001, Fig. 13. Figure 13 depicts “mouthpiece assembly 118 in a stowed
configuration.” /d., 11:7-8. The sliding member 238 is not labeled in Figure 13, but
at least two portions of the sliding collar member are labeled—the “user engagement
pad 240 and the “planar portion 242.” See id., 12:56—58. These components show
the shape of the sliding member 238 in the cross-section view of Figure 13.
Likewise, the “collar engagement portion 254 (though not labeled in Figure 13) is
visible as a portion raised above the planar portion 242, as depicted in Figure 11 and
described in the following excerpt from the *028 patent:

Sliding member 238 includes a collar engagement portion

254 that is adapted to engage the rigid collar member and
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force disengagement of the first and second catch

structures upon actuation of the user release mechanism
(i.e., upon engagement and translation of the user
engagement pad). The collar engagement portion 254 of
drink bottle 100 is in the form of a tab that extends away
from the planar portion. Accordingly, upon actuation of
user release mechanism 160, the collar engagement
portion engages rim 216 of the rigid collar member and
forces disengagement of the first and second catch

structures.

Id., 13:15-25.

92. Kiyota does not disclose an equivalent structure to the sliding element
238 of the *028 patent. Neither the Petition nor Dr. Vallee’s declaration discuss or
analyze the differences between the two structures. Pet., 37-38; Ex.1003 ¢89.
Instead, the Petition and Dr. Vallee both superficially describe similarities at a very
high level of abstraction—stating that, in both patents, a user “pushes” or “presses”
an element that slides “towards the mouthpiece assembly” to disengage the catch
structures. Pet., 37-38; Ex.1003 989. That superficial similarity does not establish
that the two structures perform the identical function is substantially the same way
to achieve substantially the same result.

93. To the contrary, there are substantial differences between Kiyota’s

“lock release buttons 40, 40” and the *028 patent’s “sliding member 238.” Even the
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summary descriptions of the two structures in the Petition shows this. For example,

as the Petition explains, the *028 patent describes sliding member 238 performing
the recited function by “pressing the collar upwards with enough force to disengage
catch structures 154 and 156.” Pet., 35 (citing Ex.1001, 12:50-13:25). Thus, the *028
patent describes how a single sliding member lifts rigid collar 170—a separate
portion of the mouthpiece assembly from the sliding member 238—and this lifting
motion disengages the catch structures. See Ex.1001, 12:54—65, 13:15-25.

94. Kiyota, on the other hand, teaches that there are two “lock release
buttons 40, 40” on opposing sides of the container’s cap assembly, as shown in the
annotated figure below. See Ex.1004, 5:52—67. Kiyota further teaches that these two
buttons must be “simultaneously depressed” to disengage the alleged catch
structures:

[W]hen the beverage container B is held by one hand, and
the pressure walls 42, 42 of the lock release buttons 40, 40
are simultaneously depressed in the radial direction, the
lock release buttons 40, 40 move in the inside direction of
the sockets 50, 50 against energization force of the springs

60, 60 (arrow direction of FIG. 5).

As each of the above stopper pieces 45, 45 moves in the
same direction at the same time, the lower edge portions
45b, 45b of each stopper piece 45, 45 are slipped away

from the depressions 24c, 24c.
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Id., 8:65-9:7.

1d., Fig. 2 (annotated to identify “lock release buttons 40, 40”). The Petition similarly
annotates Figures 4 and 5 of Kiyota to identify the “lock release buttons 40, 40” that

Petitioner argues are a “user release mechanism.”
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Pet., 37. As shown in Figures 4 and 5, each “lock release button 40” is an integrally
molded member with an “upper plate 44 from which “a hook-like stopper piece 45”
projects upward. Ex.1004, 6:28—35. When the “stopper piece 45” is in the position
Petitioner identifies (in annotations to Fig. 5) as “first and second catch structures
engaged,” the “stopper piece 45 engages with a “connecting portion 24.” Id., 6:34—
38. Accordingly, the lid is only released from when both “stopper pieces 45, 45”
disengage, which only happens when both “lock release buttons 40, 40” have been
pressed.

95. Based on Kiyota’s disclosure, Kiyota requires a user to press
simultaneously on two distinct, opposing buttons (40) on the sides of the cap
assembly in order to release the alleged “mouthpiece” from the stowed position.

Ex.1004, 8:65-9:7. In contrast, the’028 patent describes a user only engages with a
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single sliding member 238 on the top of the cap assembly, which is actuated by the

user pressing on “user engagement pad 240.” Ex.1001, 12:56—65, 13:15-25.

96. In addition, Kiyota’s structure teaches that the alleged catch
structures—stopper pieces 45, 45—are integral with the lock release buttons
identified as the “user release mechanism,” thus resulting in a direct disengagement
of the catches by depression of the buttons. Ex.1004, 6:28-35. This is different from
the corresponding structure in the 028 patent, which describes a sliding member
238 that forces the movement of another component—the rigid collar member 170—
to thereby disengage the catch structures 156 located on the collar member—thus
resulting in an indirect disengagement. Ex.1001, 13:15-25.

97. A POSITA would have understood that two buttons that must be
simultaneously actuated and that directly disengage catch structures, as in Kiyota,
do not work in substantially the same way nor achieve substantially the same result
as a single actuator that indirectly disengages catch structures, as in the *028 patent.

98. In my opinion, these differences would not have been insubstantial for
many reasons. First, a POSITA would have appreciated that the *028 patent’s sliding
member 238 would have been advantageous over Kiyota’s two buttons 40, because
the sliding member would only require one point of contact, and thus only one finger.

In contrast, Kiyota’s buttons would require two points of contact, and thus at least
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two fingers (one of which would likely need to be the user’s thumb unless the user

is using two hands to depress the buttons).

99. Second, the sliding member 238 used in the 028 patent’s structure is
positioned on top of the bottle near the handle, whereas Kiyota’s structure requires
buttons on the sides of the bottle where the user may be attempting to grip the bottle.
Kiyota’s placement of the buttons poses a risk that the user might inadvertently
depress the buttons with their grip and thereby unintentionally open the spout. In this
regard, too, the ’028 patent’s structure would have been superior.

100. In addition, the ’028 patent’s sliding member 238 requires more
forceful pressure from a user’s finger, in my opinion, because the mechanism has to
dislodge the mouthpiece and collar from the catch structures on the cap assembly
base through indirect disengagement of the catches via an intermediate structure, the
rigid collar member 170. This contrasts with Kiyota’s use of buttons that only require
a quick instantaneous vertical in-and-out motion of a user’s finger (which could
result from merely gripping the bottle) because the catch structure is a small, integral
hook on the button itself that is directly, rather than indirectly, disengaged. This
represents another way in which the ’028 patent’s mechanism better prevents
inadvertent openings, as compared to Kiyota’s structure, given its use of indirect
rather than direct disengagement of the catches that requires more force be applied

via an intermediary structure.
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101. Therefore, the differences between the “way” Kiyota’s buttons operate

and the *028 patent’s sliding member 238 operates, and the differences in the “result”
achieved by Kiyota’s buttons and the *028 patent’s sliding member 238 are far from
being insubstantial. Instead, these are important differences in how the two
structures operate and the results they achieve that render the design of the 028
patent’s user release mechanism far superior in providing a better ease of use (one
finger instead of two) while at the same time better protecting against the risk of
inadvertent actuation and thereby inadvertent opening.

102. The combination of these differences makes the identified structure in
Kiyota and the corresponding structure in the 028 patent not equivalent. Neither
Petitioner nor Dr. Vallee accounted for any of these differences between Kiyota’s
buttons and the sliding member in the 028 patent—including differences in the way
they operate and the results they achieve.

103. Accordingly, Kiyota’s lock release buttons do not operate in
substantially the same way or with substantially the same result as the sliding
member embodiment of the user release mechanism from the 028 patent. The “user
release mechanism” is thus not disclosed by Kiyota, and I am not aware of any
argument from Petitioner or Dr. Vallee that it would have been obvious. Because the
“user release mechanism” is a required element in every challenged claim, the

grounds based on Kiyota do not render obvious any of the Challenged Claims.
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2. Kiyota fails to disclose a “mouthpiece portion” that meets all
the limitations of the “mouthpiece portion” recited in each of
claims 1 and 21.

104. Kiyota does not disclose or render obvious all the limitations of the
“mouthpiece portion” of claims 1 and 21. For example, claim 1 recites “a mouthpiece
portion that includes the outlet.” Ex.1001, 21:48. The “outlet” that must be included
in the mouthpiece portion is recited earlier in the claim as “an outlet through which
drink liquid from the internal compartment of the liquid container is selectively
dispensed.” Id., 21:35-38. In addition, claim 1 recites that “the mouthpiece portion
and the tube are constructed as a unitary assembly of [a] resiliently deformable
material.” /d., 21:56-58. Claim 21 includes similar limitations, reciting “a resilient
mouthpiece portion that permits a user to draw drink liquid when the mouthpiece
assembly is in the dispensing configuration” and “wherein the resilient mouthpiece
portion, the resilient tube, and the resilient anchor portion are constructed as a unitary
assembly.” Id., 26:23-31, 26:38-40.

105. Petitioner identifies Kiyota’s “mouthpiece tube 30” as both the
“mouthpiece portion” and the “tube.” See Pet., 28-31. Petitioner illustrates this, in

part, using annotations to Figures 2 and 6 of Kiyota (reproduced below).
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Pet., 29 (citing Ex.1004, Figs. 2, 6).

1d., 30 (citing Ex.1004, Fig. 6). These figures show, however, that the “mouthpiece

tube 30 is not where a user puts his or her mouth to draw liquid from the container,
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nor does it “include[] the outlet” “through which drink liquid . . . is selectively

dispensed,” as required for the “mouthpiece portion” of claim 1 and its “include[d]”
“outlet.”

106. Rather, Kiyota (using the same terminology as the 028 patent) teaches
that the component labeled “31” in the cited embodiment is the “mouthpiece portion
31,” which it teaches “can easily be taken in mouth.” Ex.1004, 9:18-24. As evident
from Figures 2 and 6 from Kiyota, any drink liquid would be dispensed from the end
of Kiyota’s “mouthpiece portion 31,” not the end of the “mouthpiece tube 30.”

107. Thus the “outlet through which drink liquid . . . is selectively dispensed”
that is “include[d]” in the “mouthpiece portion” (as recited in the claims) is the outlet
at the end of the “mouthpiece portion 31 where drink liquid is dispensed, and there
is no such outlet from which drink liquid is dispensed in “mouthpiece tube 30,”
because mouthpiece tube 30 merely transports liquid on its way to the “mouthpiece
portion 31” and does not provide the exit from which drink liquid is dispensed.
Similarly, the “mouthpiece portion 31” of Kiyota is the portion through which a user
would “draw drink liquid,” as recited in claim 21.

108. Petitioner’s misidentification matters because Kiyota’s “mouthpiece
portion 317 is not “constructed as a unitary assembly” with the claimed “tube” (i.e.,
“mouthpiece tube 30”) and be made from a “resiliently deformable material,” as

recited in claim 1. Ex.1001, 21:56-58. Likewise, it is not a “resilient mouthpiece

43

IPR 2024-01501
CamelBak - Ex 2001
Paae 45 of 74



IPR2024-01501
Jobin Declaration U.S. Patent No. 9,782,028

portion” that is “constructed as a unitary assembly” with a “resilient tube” and a

“resilient anchor portion,” as recited by claim 21. Id., 26:37-39. Accordingly,
Kiyota’s disclosed “mouthpiece portion” does not meet the limitations required of
the claimed “mouthpiece portion.”

109. Instead of teaching these limitations required by the challenged claims,
Kiyota teaches that “the mouthpiece portion 31 consist[s] of comparatively hard
synthetic resin material [and] is inserted into the end of the mouthpiece tube 30.”
Ex.1004, 9:18-24. Kiyota, therefore, discloses constructing a non-unitary assembly
from “mouthpiece portion 31” and “mouthpiece tube 30.”

110. Likewise, the disclosure that the mouthpiece portion consists of
“comparatively hard synthetic resin material” means that the “mouthpiece portion
31” would not be understood by a POSITA to be “resiliently deformable material”
(claim 1) or a “resilient mouthpiece portion” (claim 21).

111. In addition, because the “mouthpiece portion 31” can be inserted into
the end of the tube, a POSITA would have understood it could also be removed. See
Ex.1004, 9:17-19. This is further supported by Kiyota’s disclosure: “at the end of
the mouthpiece tube 30, if necessary, can be fixed a mouthpiece portion 31 tapered
into the end portion.” Ex.1004, 5:44-46. Again, this suggests a removable

component, but it does not disclose that the mouthpiece portion is optional, i.e., that
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there are embodiments in which the removable component is never included or

provided.

112. A POSITA would not have understood that removing the hard resin
“mouthpiece portion 31” as a component from the alleged “mouthpiece assembly”
would result in the “mouthpiece tube 30” becoming both the claimed “tube” and
claimed “mouthpiece portion.” I also do not see any explanation in the Petition to
suggest how or why this one uniform mouthpiece tube 30 could constitute both the
tube and mouthpiece portion elements, particularly when the claim recites them as
separate elements and Kiyota already describes both a “mouthpiece tube 30” and a
“mouthpiece portion 31.” See Pet., 28-29. Petitioner’s argument seems to rely on
the existence of some arbitrary boundary between the “end of mouthpiece tube 30”
(identified as the “mouthpiece portion”) and the entire “mouthpiece tube 30”
(identified as the “tube”). This results in either the “tube” or the “mouthpiece
portion” being read out of the claim, which is not how a POSITA would have
understood the claims.

113. For example, the plain claim language of claim 1 requires “a tube that
defines at least a portion of the liquid passage for drink liquid to flow from the
internal compartment o the mouthpiece portion.” A POSITA would have therefore
understood that the claimed mouthpiece portion must be a destination “#o” which

drink liquid can flow from the tube. Similarly, claim 21 recites “a resilient tube
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connected to the mouthpiece portion.” Both of the claims therefore demonstrate that

the “mouthpiece portion” must be an identifiable destination that is somehow
distinguishable from the tube. Indeed, the specification is consistent in showing the
mouthpiece portion being distinguishable from the tube: As shown believe, its
figures depict the mouthpiece portion (red) as being distinguishable from the tube
(blue) and it describes that the mouthpiece portion can, for example, have “a greater
exterior perimeter than the tube,” as also shown below. Ex.1001, at 10:59-61 (“As
illustrated, the mouthpiece portion has a greater exterior perimeter than the tube . . .

), Fig. 6.

Fig. 6 1

Ex.1001, at Figs. 6, 11, & 13 (annotated and excerpted). The claimed requirement
that they be “constructed as a unitary assembly” does not suggest a different
conclusion because the mouthpiece portion and tube depicted in these figures are
described as a unitary assembly. See id., 10:56—59. Thus, the claimed “mouthpiece
portion” and claimed “tube” must be somehow distinguishable from each other as
distinguishable elements in order to be consistent with the claim language and
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specification. Otherwise, one or the other of the two components become

superfluous.

114. Kiyota therefore does not disclose a “mouthpiece portion” meeting all
the limitations of claims 1 and 21. This is a second reason why the Petition does not
show obviousness on any of the grounds based on Kiyota.

B. Ribarits

115. In my opinion, Ribarits does not disclose all of the elements of the two
challenged independent claims, claims 1 and 21. As I explain below, it’s my opinion
that Ribarits does not disclose a “user release mechanism” because the Petition’s
alleged “lever arm” does not perform the identical function of automatically
disengaging catch structures and to release its mouthpiece assembly to move via a
bias from stowed to a dispensing configuration in substantially the same way to
achieve substantially the same results, and because the Petition does not show that
Ribarits has a “mouthpiece portion,” as would have been understood by a POSITA.
The lack of disclosure regarding these independent claim limitations affects every
challenged dependent claim, as well, since those claims incorporate the limitations
of the independent claims. The grounds based on Ribarits—Grounds 2, 3, and 4—

therefore do not show that any of the challenged claims would have been obvious.
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1. Ribarits fails to disclose “a user release mechanism” recited
in independent claims 1 and 21.

116. Itis my understanding that the Petitioner has construed the “user release
mechanism” as a means-plus-function term governed by § 112(f), and also that the
Patent Owner does not dispute this conclusion for purposes of this proceeding. See
supra Sec. VI, §967-73. 1 also understand that Petitioner has relied on the
corresponding structure for this term to include “the second embodiment” of the user
release mechanism in the ’028 patent—which Petitioner contends is “user
engagement portion 260 on rigid collar member 170”—and Patent Owner does not
dispute this corresponding structure for purposes of this proceeding. Pet., at 35, 72.
Petitioner relies on only this corresponding structure, i.e., “user engagement portion
260 on rigid collar member 170,” in contending that Ribarits discloses the claimed
“user release mechanism.” /d.

117. Specifically, Petitioner contends that an arbitrarily defined area
(annotated in '~ 1) on the top of Ribarits’s drinking spout 3 is a “lever arm that can

be engaged by the user’s finger to open and close the spout” and that constitutes the

claimed “user release mechanism” as shown below. Pet., 70-72.
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USER RELEASE
MECHANISM

Pet., 71 (citing Ex.1005, at Figs. 1 & 3 (annotated)). Petitioner does not contend that
the alleged “lever arm” area on the drinking spout highlighted in is the same as
the user engagement portion 260 of the rigid collar member 170 of the 028 patent,
and instead argues that it is an “equivalent” under § 112(f). Pet., 70-72.

118. Based on my understanding of how mean-plus-function claim elements
are construed, as stated previously, the Petition must show that the alleged “lever
arm” area on the drinking spout highlighted in performs “the identical function,
in substantially the same way, with substantially the same result” as the user
engagement portion 260 of the rigid collar member 170 of the 028 patent to prove
it is an “equivalent” under § 112(f). See supra Sec. 111, at §50. I do not believe that
the Petition’s lever arm performs the identical function, in substantially the same

way, with substantially the same result as the use engagement portion 260.
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119. I understand the Patent Owner does not dispute for purposes of this

proceeding, that the recited function of “user release mechanism” of claim 1 is “to
automatically disengage the first and second catch structures upon actuation of the
user release mechanism and thereby release the mouthpiece assembly to move via
its bias from the stowed configuration to the dispensing configuration.” Pet., 70;
Ex.2002, at 15-16. However, Petitioner fails to show that the alleged “lever arm” of
Ribarits’s drinking spout performs this identical function. In particular, the Petition
does not show that what it calls the lever arm could automatically disengage
Ribarits’s knobs and recesses, which it uses to hold the drinking spout in the stowed
configuration, or that Ribarits’s tube has a bias or a bias sufficient to move its
drinking spout lever arm from the stowed configuration to the dispensing
configuration via that bias.

120. Petitioner argues that this alleged lever arm “can be engaged by the
user’s finger to open and close the spout” and that specifically, “[w]hen the drinking
spout is in the stowed configuration, the user may apply a force to the drinking spout
to facilitate disengagement of the snap-fit connection between the catch structures,
i.e. the ‘knobs’ and ‘recesses.’” Pet., 70-71. Petitioner annotates these knobs blue

and recesses red (i.e., the alleged “first and second catch structures”) below:
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Pet., 69 (citing Ex.1005, at Fig. 1 (cropped and annotated)).

121. Ribarits never separately labels or separately describes Petitioner’s
alleged “lever arm” area of its drinking spout that the Petition illustrates as the
area above. See Ex.1005, at 1-5, Figs. 1-3. Ribarits also never discloses that a user
may open the drinking spout by pushing down on this alleged “lever arm” nor that
the downward force applied by a user in the arbitrarily defined area would be
sufficient to cause the recesses 9 (red) to “disengage[]” from their “snap-fit
connection” with the knobs 8 (blue), as alleged by Petitioner. Pet., 72; see Ex.1005,
at 1-5, Figs. 1-3. Dr. Vallee’s declaration merely repeats the same conclusory
assertion, unsupported by any disclosure in Ribarits or other evidence, that pressing
on this alleged “lever arm” area location of Ribarits’s drinking spout would
disengage the structures holding it closed. See Ex.1003, 189 (“[T]he above figure

depicts what I have described as a ‘lever arm’ on the Ribarits drinking spout . . .”);
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see also id. at 191 (“Ribarits’s mechanism functions in substantially the same way:

a user presses directly on the ‘drinking spout’ portion of the mouthpiece assembly,
which causes the catch structures to disengage and move into the dispensing
configuration.”).

122. 1 disagree with the Petition and Dr. Vallee. As noted, Ribarits does not
disclose that a user would or is even able to press down with their finger in the
“lever arm” area of Ribarits’s drinking spout to cause recesses 9 to disengage from
the knobs 8 and to cause the drinking spout to move from the stowed configuration
to the dispensing configuration. Not only is this theory unsupported by any evidence,
but it also contradicts fundamental principles of physics. A POSITA would have
known that applying force at a fulcrum point of a lever does not generate any torque
and, as a result, does not generate any motion about the fulcrum point. Similarly,
applying force near a fulcrum point of a lever generates relatively less torque than
applying force farther from the fulcrum point. A POSITA, therefore, would have
understood that Ribarits fails disclose whether its design is such that a user applying
downward force in the '+ ' area of the drinking spout would have generated sufficient
torque, much less any torque, to overcome the frictional forces from the snap-fit
connection between the recesses 9 and knobs 8 of Ribarits. This is demonstrated by

the below annotated figures, which circle the axial pins 4 in red that serve as the
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fulcrum point about which Petitioner’s alleged “lever arm” (the drinking spout 3)

would operate.

USER RELEASE

MECHANISM [~

Pet., 71 (citing Figs. 1 & 3) (annotated); Fig. 1-2 (annotated and excerpted).

123. As further shown below by Patent Owner’s red annotated arrow, the
fulcrum point provided by the pins 4 (blue) is positioned very near the rear of the
drinking spout. Thus, any alleged lever arm portion within Petitioner’s arbitrary
alleged “user release mechanism” (' ") is extremely close to the fulcrum point so as

to be nearly on top of it and rendering any alleged lever arm virtually non-existent.
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12

USER RELEASE
MECHANISM

MECHANI!
COUPLID

Pet., 73 (annotated by Patent Owner) (citing Ex.1005, Fig. 2 (annotated by
Petitioner)). Additionally, as shown by Patent Owner’s green arrow annotation
above, Petitioner’s alleged “user release mechanism” (') extends on top of and
past (green arrows) the fulcrum point created by the axial pins 4 (blue), such that
force applied by the user in that region would be in the wrong direction and tend to
keep the drinking spout closed, not open it. Further, the below diagram reveals just
how small an area of Petitioner’s alleged “user release mechanism” extends to the
left (red arrow) of the fulcrum point (blue) in an overhead view and how much area
extends to the right (green arrow). The below diagram shows an excerpt of Ribarits’s
Figure 3, which includes vertical lines aligning a cross-sectional view (top left) of
the drinking spout with an overhead view (bottom left) of the drinking spout,
alongside an annotated excerpt of Figure 3 containing Petitioner’s annotated cross-

sectional view (top right) of its “user release mechanism” (') aligned by the
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vertical lines with the overhead view, as annotated by Patent Owner to align with

Petitioner’s annotation to show the position of this alleged “user release mechanism”

in the overhead view:
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Ex.1005, Fig. 3 (left); Pet., 71 (citing Fig. 3 (annotated by Petitioner)) (top right);
Ex. 1005, Fig. 3 (annotated by Patent Owner) (bottom right). Given the very small
area where the user could potentially place their finger to attempt to create any lever
arm at all within Petitioner’s alleged “user release mechanism” area and its
extremely close proximity to the fulcrum point defined by the pins 4 (blue), a
POSITA would not have understood Ribarits to either expressly or inherently

disclose that this alleged “lever arm” would have allowed a user to generate
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sufficient torque to overcome the frictional force from the snap-fit connection

between the recesses 9 and knobs 8 (i.e., the alleged catch structures), especially
given that Ribarits provides no description that this is possible, no description of
how much frictional force holds this snap-fit connection in place, and no description
of whether it is possible to create a lever arm or how much torque it would generate.

124. Indeed, from the perspective of a POSITA, it would have been highly
unusual and awkward for a user to attempt to open Ribarits’s drinking spout using
Petitioner’s alleged lever arm, given the position of the axial pin fulcrum point
relative to the location Petitioner defined as the user release area. Instead, it would
have been far easier and far more natural for them to instead grip the bottle and then
lift the drinking spout upward at its front (the outlet portion from which liquid is
dispensed) using their thumb as shown below, since this area is farther away from

the fulcrum point.
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Ex.1005, Fig. 1 (annotated). Petitioner’s declarant, Dr. Vallee, even acknowledges

that this front, outlet portion of the spout can be used to open it in the manner that I
have also described. Ex.1005, 9189 (“[T]he user can engage the lower edge of the
outlet portion of the drinking spout to lift the spout, and thereby automatically

299

disengage the ‘knobs’ from the ‘recesses.””). The Petitioner, of course, however,
does not contend that this front, outlet portion of the drink spout is a “user release

mechanism.”

USER RELEASE
MECHANISM

= 2 —_—
\\
AG
MOUTHPIECE
A N ASSEMBLY

Pet., 71.

125. Finally, while Petitioner and Dr. Vallee appear to suggest that the
alleged “lever arm” accomplishes Ribarits’s desired objective of allowing a user to
open the drinking spout with “one hand,” Pet., 70 (citing Ex.1005, at 2); Ex.1003,
9189, there is no evidence whatsoever demonstrating a user could hold the bottle
with one hand and also somehow use one or more fingers to apply a downward force
to Petitioner’s alleged “lever arm” sufficient to overcome the frictional force of the

snap-fit connection between the recesses 9 and knobs 8 disengage them—this is so
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for the same reasons discussed immediately above regarding the miniscule and

virtually non-existent alleged lever arm that would have made it extremely difficult,
if not impossible, for the user to attempt to apply pressure with one or more fingers
in that precise location while also holding the bottle with the same hand.

126. On the other hand, using the front, outlet portion of the spout where
liquid is dispensed would readily facilitate Ribarits’s objective of allowing the spout
to be opened and closed with one hand, because the user could grip the bottle in their
palm and easily use their thumb or another finger to raise the spout upward to open
it. This would be easier because the front end outlet portion is farther from the
fulcrum point of the pins.

127. 1t is therefore my view that the Petition has failed to show a reasonable
likelihood that its alleged “user release mechanism,” i.e., its arbitrarily defined and
unlabeled area of the drinking spout, will perform the identical portion of the
claimed function of “disengag[ing] the first and second catch structures upon
actuation of the user release mechanism,” since a POSITA would not understand
that pushing down on the area of the drinking spout would rotate the drinking
spout in a manner to disengage the recesses and knots, particularly in view of being
able to flip upward the opposite front end having the outlet.

128. It is also my understanding that, in addition to disengaging the first and

second catch structures upon actuation, the claimed user release mechanism must do

58

IPR 2024-01501
CamelBak - Ex 2001
Paae 60 of 74



IPR2024-01501
Jobin Declaration U.S. Patent No. 9,782.028

so “automatically” and must “thereby release the mouthpiece assembly to move via

its bias from the stowed configuration to the dispensing configuration.” I believe that
Petitioner also fails to show that the alleged “lever arm” area of Ribarits’s
drinking spout performs these additional aspects of the recited function.

129. Petitioner contends that this portion of the recited function is satisfied
because it alleges that: 1) the flexible tube within the drinking spout is “inherently
biased toward the dispensing configuration” and thus “wants to revert to its open

29 ¢¢

position” “when in the collapsed, stowed position” because it “is comprised of an
elastic ‘rubber or latex’ material, and ii) this alleged “inherent bias further facilitates
the automatic disengagement of the first and second catch structures (i.e. the ‘knobs’
and ‘recesses’) and causes the mouthpiece assembly to move from the stowed
configuration to the dispensing configuration in conjunction with the movement of
the lever arm.” Pet., at 71. This argument is riddled with logical fallacies.

130. First, the first (i) prong of Petitioner’s argument regarding the presence
of a “bias” in the tube of Ribarits is incorrect.

131. Ribarits does not expressly describe or depict in its figures that any
bias is present in its tube element 2 that would cause the drinking spout to want to
revert from the stowed position to the open position. And Petitioner does not contend

that such a bias is expressly disclosed. See Pet., 71. Instead, Petitioner argues that

such a bias is “inherent” in Ribarits’s tube element 2, because it is comprised of
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elastic rubber or latex material. /d. Notably, Petitioner only mentions rubber or latex,

although Ribarits also mentions that the tube can be made of “plastics.” Ex.1005, 3,
claim 4. Simply being made of rubber, latex, or plastics does not necessarily mean
there is any bias or a sufficient bias to automatically release the drinking spout and
move it via the bias.

132. I understand that inherency requires the inherent feature to be
“necessarily present” and that the “mere possibility is not enough.” See Supra, Sec.
I11, at 9 42.

133. I am of the opinion that the Petitioner fails to establish that the claimed
bias is inherent in Ribarits, since a bias, or enough bias to automatically disengage
the drinking spout and move it via the bias, is not necessarily present in a tube being
made of rubber, latex, or plastic, as described in Ribarits.

134. As noted, the only support Petitioner relies on to attempt to show that
Ribarits’s tube would inherently bias its drinking spout from a stowed configuration
to a dispensing configuration is that the tube is “flexible” and “comprised of an
elastic ‘rubber or latex material.”” Pet., 71 (citing Ex.1003, q190). But this fails to
show such a bias is necessarily present, rather than just a mere possibility.

135. The term “flexible” merely establishes that Ribarits’s tube can flex or
bend without breaking and does not necessarily establish that Ribarits’s tube will

have a bias that tends to return the tube to its original open position from the stowed
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position. To have such a bias, however, the tube, in addition to being flexible, would

also need to have sufficient stiffness or inelasticity such that it would not remain in
a bent or flexed position and would instead tend to return to its original open
position. And, as such, a tube like that in Ribarits could bend or flex in a manner
such that it remains in that position without having a bias causing it to return to its
original position. A POSITA would have had this understanding. I can illustrate this
with a simple demonstrative. Below is an image of a common flexible/bendable
drink straw demonstrating that a flexible tube used for drinking can flex or bend and

not have a bias causing it to return to its original straight position:
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Indeed, Ribarits discloses a similar crimped portion of its tube that allows its tube to

bend or flex when it describes its “bellow-shaped formation (13)” shown below.

Ex.1005, at claim 3, Fig. 3.

Ex.1005, Fig. 2 (annotated). A POSITA would have understood that this crimping
in the tube in Ribarits tends to allow the tube to flex or bend so that it may be moved
by the user between the dispensing and stowed configurations by effectively
reducing the stiffness of the tube. Thus, a POSITA would have also understood that
this reduction in stiffness caused by the crimping could result in the tube having no
bias toward its straightened, open position such that the tube stays in a bent, closed
position unless and until the user moves it back to its straightened, open position,
like the drinking straw example shown above. Therefore, the “flexible” nature of
Ribarits’s tube does not establish that any bias to the open configuration is
necessarily present.

136. In addition, the fact that Ribarits’s tube can be comprised of “rubber or

latex material,” Pet., 71 (citing Ex.1003, 9190), or of “plastic” also, of course, does
62

IPR 2024-01501
CamelBak - Ex 2001
Paage 64 of 74



IPR2024-01501
Jobin Declaration U.S. Patent No. 9,782,028

not establish that any bias toward the open, dispensing configuration is present.

Ex.1005, 2 (“a sealed tubular element of rubber or latex”); id. at 3 (“sealed tubular
element (2) is made of rubber or of plastics”). A POSITA would have understood,
that not all tubes made of rubber, latex, or plastic like that in Ribarits would have the
properties necessary to create such a bias, because it will depend on the mechanical
properties of the specific material used, including factors such as its thickness, its
stiffness, its elasticity, and the nature of any crimping used, such as the crimping in
the bellows-shaped region 13 of Ribarits shown above. And a POSITA would have
also understood that there were a wide variety of rubbers, latexes, and plastics
available having a wide range of thicknesses, stiffnesses, and elasticities, ranging
from very soft and elastic materials to very hard and inelastic materials, for example.
The properties of a variety of natural and synthetic rubbers are shown in the material
properties chart shown in Exhibit 2009. See Ex.2009. As can be seen, different
rubbers have different properties that vary widely. Id. Some rubbers tear more easily
than others; some are soft, while others are hard; and some rebound very well, while
others do not. /d. In addition to the many types of rubbers, there are also many
different types of plastics that vary widely from soft to hard and rigid. See Ex.2011,
1 (describing common plastic types and their various properties). A POSITA,

therefore, would have understood that Ribarits’s flexible rubber, latex, or plastic tube
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would not have necessarily created a bias toward the open, dispensing configuration,

contrary to the Petition’s speculation.

137. The claimed bias, therefore, is neither expressly nor inherently present
in the tube of Ribarits, particularly evidenced by the fact that there are many types
of rubber and plastic that have differing properties, and because Ribarits does not
describe any particular types that would provide such a bias.

138. Second, the second (ii) prong of Petitioner’s flawed chain of logic
regarding this alleged inherent bias “facilitate[ing] the automatic disengagement of
the first and second catch structures (i.e. the ‘knobs’ and ‘recesses’) and caus[ing]
the mouthpiece assembly to move from the stowed configuration to the dispensing
configuration in conjunction with the movement of the lever arm” is also incorrect.
As an initial matter, given that Petitioner has failed to credibly show that any bias is
present, as explained above, then Petitioner has certainly also not shown that any
such bias in the tube of Ribarits is sufficiently strong to both: i) “automatic[ally]
disengage[]” the recesses 11 from the knobs 8 and ii) also cause the mouthpiece
assembly “to move via” any “bias” “from the stowed configuration fo the dispensing
configuration.” Ribarits does not expressly disclose the existence of any such bias
in its tube, much less a bias that is sufficiently strong enough to overcome the
frictional and gravitational forces that would be necessary to both 1) cause automatic

disengagement, i.e., disengagement that is at least in part caused by the bias as
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opposed to wholly manual disengagement by the user, of these catches, as well as ii)

move the mouthpiece assembly from the stowed configuration “#0” the dispensing
configuration, and not merely foward or in the direction of the dispensing
configuration. Ex.1005, at 1-5, Figs. 1-3. And Petitioner does not suggest otherwise
given that Petitioner only argues that the bias is inherently disclosed, rather than
arguing it is expressly disclosed by Ribarits. Pet., 71. As I have explained already,
there are many types of rubber and plastics materials with a wide range of properties.
Ex.2009 (describing various rubbers and their differing properties); Ex.2011
(describing various plastics and their differing properties). Petitioner has not shown
that all types can automatically disengage the drinking spout from the knobs and
recesses, or that all types of rubber and plastic would provide a bias sufficient to
move the mouthpiece via the bias from the stowed to the dispensing configuration.
As such, the Petition does not show that such a bias is necessarily present in
Ribarits’s tube.

139. For the same reasons I discussed above regarding why a bias toward
the dispensing configuration is not necessarily present, and thus not inherently
disclosed, Ribarits also fails to inherently disclose: 1) disengagement caused at least
in part by the bias, i.e., automatic disengagement, and ii) movement of the
mouthpiece assembly from the stowed configuration “to” the dispensing

configuration. That is, even if Ribarits did disclose that its tube had a bias (which it
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does not), there is certainly no disclosure in Ribarits from which a POSITA could

have concluded that Ribarits’s tube has sufficient characteristics, such as sufficient
stiffness, hardness, elasticity, and/or crimping design to create sufficient bias to
impart sufficient force to overcome the frictional forces and gravitational forces
imposed by: 1) the snap-fit connection of the recesses 9 and knobs 8 in the closed
position, and ii) the frictional resistance to movement caused by the cap assembly as
the drinking spout tries to rotate about the pins 4, as well as the weight of the rigid
drinking spout 3, since there are many different types of rubber and plastics, and all
do not have the necessary properties to cause such as bias. Ex.2009 (illustrating
various rubbers and their differing properties); Ex.2011 (illustrating various plastics
and their differing properties). That is, because of these forces tending to keep the
drinking spout in the closed configuration, any bias would need to be sufficiently
large to overcome these forces to satisfy the required “automatic[]” movement
disengaging the catches and the required movement “via [any] bias from the stowed
configuration to the dispensing configuration”—and Ribarits fails to expressly or
inherently disclose any such bias for the reasons discussed above, much less a
sufficiently large bias to overcome these forces required for the claimed
“automatic[]” disengagement and movement via the bias from the stowed

configuration to the dispensing configuration.
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140. 1 therefore believe that the Petition has failed to show there is a

reasonable likelihood that Ribarits expressly or inherently discloses the claimed
function of the “user release mechanism” of claim 1.

141. Finally, Petitioner fails to provide any non-conclusory evidence or
argument showing there is a reasonable likelihood that its alleged “lever arm”
area operates in substantially the same way to achieve substantially the same results
as the user engagement portion 260 of the *028 patent. The Petition only asserts that
“[t]hey perform the claimed function in the same way to achieve the same result.”
Id. Petitioner argues that “in the second embodiment of the user release mechanism
of the ’028 patent, for example, “a user may press on the collar to force the catch
structures to disengage” and that “this is substantially the same in Ribarits: a user
may press on the drinking spout to automatically disengage the first and second catch
structures.” /d. This only restates the claimed function: “to automatically disengage
the first and second catch structures upon actuation of the user release mechanism”
and does not provide any explanation whatsoever of the “way” or “result”
independent of the claimed function. As such, the Petitioner, therefore, fails to show
there is a reasonable likelihood that Ribarits’s alleged “lever arm” satisfies the “way”
or “result” prongs required to show it is an equivalent to the user engagement portion

260 of the 028 patent.
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2. Petitioner fails to show that Ribarits discloses the “user
release mechanism” of claim 21.

142. Claim 21 recites “a mouthpiece assembly . . . wherein the mouthpiece
assembly is biased to the dispensing configuration” and also recites that the claimed
“user release mechanism” must “automatically release the mouthpiece assembly
from the stowed configuration fo the dispensing configuration via the bias of the
mouthpiece assembly.” Despite the different claim language used by these
limitations of claim 21, as compared to claim 1, Petitioner merely incorporates by
reference its arguments for claim 1 for the purpose of attempting to demonstrate that
claim 21 is also disclosed by Ribarits. Pet., 80-81. Petitioner’s argument suffers from
a failure of proof on that basis alone.

143. Nonetheless, Ribarits does not satisfy these limitations for the same
reasons discussed above for claim 1: First, there is no evidence of any bias that is
necessarily present, and thus inherent, in Ribarits’s tube. See supra Sec. VIL.B.1.,
9136. And second, there is no evidence of any bias that is sufficiently strong so as to
automatically release the mouthpiece and move assembly from the stowed
configuration to the dispensing configuration via the bias of the mouthpiece
assembly. See supra Sec. VIL.B.1., 9138-39. Finally, Petitioner fails to provide any
non-conclusory evidence or argument sufficient to satisfy the “way” or “result”

prongs required to prove a structure is an “equivalent” under § 112(f). See supra Sec.
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VIL.B.1., §141. Thus the Petition also fails to show that Ribarits discloses the “user

release mechanism” of claim 21.

3. The Petition fails to show that Ribarits discloses a
“mouthpiece portion” as required by claims 1 and 21.

144. Claim 1 of the ’028 Patent requires “a mouthpiece assembly . . .
defining an outlet through which drink liquid from the internal compartment of the
liquid container is selectively dispensed.” The mouthpiece assembly comprises “a
mouthpiece portion that includes the outlet” and “a tube,” where “the mouthpiece
portion and the tube are constructed as a unitary assembly of [a] resiliently
deformable material.” Claim 21 similarly requires “a resilient mouthpiece portion
that permits a user to draw drink liquid from the drink container when the
mouthpiece assembly is in the dispensing configuration.”

145. As discussed above, a POSITA would have understood a “mouthpiece
portion” is a portion designed for a user to put his or her mouth on to draw liquid
from the container. See supra Sec. VI.B. Petitioner contends that the end, outlet
portion of the tube element 2 constitutes the claimed “mouthpiece portion,” as

labeled below.
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Pet., 66; Ex.1005, Fig. 2 (annotated and cropped by Petitioner). Petitioner also
contends that the end of the tube constitutes the outlet “from which fluid flows
directly into the user’s mouth,” Pet., 64-65, and that “includes the outlet,” as recited
in claim 1.

————
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Pet., 64; Ex.1005, Fig. 2 (annotated by Petitioner).

146. However, I am of the opinion that the Petition fails to identify any
portion in Ribarits designed for a user to put his or her mouth on to draw liquid from
the container. Instead, the alleged “mouthpiece portion” identified by Petitioner (i.e.,

the end of the tube element 2) is entirely surrounded by Ribarits’s drinking spout 3
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and does not extend beyond it. This is illustrated below, where I’ve circled the end

of the tube element, where it can be seen entirely surrounded by the drinking spout 3.
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Pet., 66 (citing Ex.1005, Fig. 2); Ex.1005, Fig. 1 (annotated), Fig. 3 (annotated). A
POSITA, therefore, would have understood that the end of the tube relied on by
Petitioner is not a portion designed for a user to put his or her mouth on to draw
liquid from the container, because it is entirely within and surrounded by the
drinking spout. Thus, is it not a “mouthpiece portion.” Put simply the tube is not
designed for the user’s mouth. Instead, a POSITA would have understood that the
drinking spout 3, not any portion of the tube element 2, is the “mouthpiece portion”
in Ribarits’s design, because that is the portion designed for a user to put his or her
mouth on to draw liquid from the container. However, as would have been
understood by a POSITA, the drinking spout 3, where the user actually places his or
her mouth to draw liquid, would not satisfy other elements of claims 1 and 22 at least
because it is not “resilient” or “resiliently deformable” and is not in a “unitary

assembly” with the tube, as required by claims 1 and 21.
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VIII. CONCLUSION

This declaration and my opinions herein are made to the best of my knowledge
and understanding, and based on the material available to me, at the time of signing
this declaration. I declare that all statements made herein on my own knowledge are
true and that all statements made on information and belief are believed to be true,
and further, that these statements were made with the knowledge that willful false
statements and the like so made are punishable by fine or imprisonment, or both,

under Section 1001 or Title 18 of the United States Code.

Date: 21812025 Weohaeld Qobin

Michael Jobin //
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