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Pursuant to 37 C.F.R. § 42.75, Patent Owner Charge Fusion Technologies,
LLC respectfully requests Director Review of the Board’s Final Written Decision
(“FWD,” Paper 27, May 13, 2026) under 35 U.S.C. § 318(a) in IPR2025-00032,
finding claims 1-29 of U.S. Patent No. 11,563,338 (“‘338 Patent”) unpatentable.

Director Review is warranted because the FWD presents an important issue
of law and policy concerning whether the Board erred in concluding Tesla met its
burden under 35 U.S.C. §103, without a sufficient or articulated rationale to combine
multiple references on the record, and the inconsistent application of that legal
standard between the Patent Trial and Appeal Board and the federal courts.

It is well-settled that hindsight has no place in the legal conclusion of
obviousness. The Federal Circuit has stated:

[W]e have cautioned that ‘[t]he inventor's own path itself never leads to
a conclusion of obviousness; that is hindsight.” Otsuka Pharm. Co. v.
Sandoz, Inc., 678 F.3d 1280, 1296 (Fed. Cir. 2012). Thus, it
is improper to combine references ‘like separate pieces of a simple
jigsaw puzzle’ without ‘explain[ing] what reason or motivation one of
ordinary skill in the art at the time of the invention would have had to
place these pieces together.” In Touch Techs., Inc. v. VGO Commc'ns,
Inc., 751 F.3d 1327, 1349 (Fed. Cir. 2014).
Merck Sharp & Dohme B.V. v. Warner Chilcott Co., LLC, 711 Fed. Appx. 633, 636

(Fed. Cir. 2017). Moreover, the Federal Circuit has made it clear that, “[t]he

obviousness inquiry does not merely ask whether a skilled artisan could combine the





references, but instead asks whether ‘they would have been motivated to do so.””
Adidas AG v. Nike, Inc., 963 F.3d 1355, 1359 (Fed. Cir. 2020). More recently, the
Federal Circuit has further clarified this standard, by stating:

The inquiry is not whether a relevant artisan would combine a first
reference’s feature with a second reference’s feature to meet
requirements of the first reference that are not requirements of the claims
at issue. ... As Medtronic states, “[t]he real question is ‘why a person of
ordinary skill in the art would have combined elements from specific
references in the way the claimed invention does.””

Axonics, Inc. v. Medtronic, Inc., 73 F.4th 950, 957 (Fed. Cir. 2023) (emphasis in
original, internal citations omitted). As explained below, here, not only does the
Board vacillate between the proper “would have” and improper “could have”
analysis, they ignore the Federal Circuit’s warning that motivation to combine is not
based on why one would combine this reference with that reference, but rather why
they would do so the way the claimed invention does. 1t is clear that the only basis
provided for explaining why one of ordinary skill in the art would have combined
the numerous prior art references in the way the claimed invention does, is the
roadmap provided by the Challenged Claims.

The Board’s §103 analysis is the epitome of improper hindsight
reconstruction. In many instances, the motivation to combine and modify the at least
six separate prior art references, as relied upon by Petitioner and the Board, could

only have come from hindsight based on the roadmap presented by the challenged
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claims themselves. Factual inaccuracies, flaws of logic, and creative “could have”
guesswork provide the frail foundation upon which the Board concluded that
Petitioner had met its burden.

In order to further fairness, efficiency and consistency in the patent system,
Patent Owner respectfully requests that the Director initiate review and correct the
PTAB’s error in failing to require an actual articulated rationale to combine and
modify the references that does not rely upon the challenged claims as a roadmap. !

Petitioner argued obviousness based upon a primary reference, Ferro (Ex.
1004), which describes a computer system for managing the financial aspects of an
electric vehicle charging process, including when, where and how to charge a vehicle

based upon various user preferences including location of a charging station, source

! This proceeding is certainly not the first PTAB decision to have rested upon an
improper application of the legal standard for a motivation to combine prior art
references by using improper hindsight, but fairness, efficiency and consistency
ought to preclude the necessity of having the Federal Circuit reiterate this point yet
again. (See, Virtek Vision Int'l ULC v. Assembly Guidance Sys., 97 F.4th 882, 887

(Fed. Cir. 2024).





of electricity, etc.? Pet. at 2, 4 and 9; PO Response at 7-10; FWD at 2-3 and 15-16;
Ex. 1004 at qY[0002] and [0008]. Petitioner admits Ferro fails to teach or suggest
various elements of the challenged claims, and therefore, Petitioner combines and
relies upon at least five other secondary references as teaching those elements of the

challenged claims missing from Ferro. See, e.g., FWD at 15-16. In relying upon

2 With respect to independent claims 1, 10 and 19 of the ‘338 Patent and most of
the claims dependent therefrom, Petitioner proposed a Ground of Unpatentability
based upon the combination of Ferro, Oyobe (Ex. 1005), Donnelly (Ex. 1006),
Letendre (Ex. 1007), Zeigler (Ex. 1009) and Galves-Ramos (Ex. 1008). A second
Ground of Unpatentability was proposed for the remainder of the claims depending
from claims 1, 10, or 19, and relied upon an additional seventh reference. A third
Ground of Unpatentability was proposed with respect to independent claim 28 and
claim 29, which depends therefrom. The arguments set forth herein are directed
primarily at the first Ground and independent claims 1, 10 and 19. The seventh
reference in the second Ground does not remedy the deficiencies highlighted
herein. The additional reference relied upon in the third Ground does not remedy
the deficiencies highlighted herein with respect to the combination of Ferro,

Donnelly and Letendre as it concerns the claimed vehicle charge indicator.





these five additional secondary references, Petitioner ignores the divergent teachings
of Ferro and the other references and the lack of motivation to combine them.

Ferro fails to teach, infer alia, the following claim elements: (i) a vehicle
sensor which transmits to a processor information indicating the presence of an EV
in a (charging station) parking space (Ex. 1001, Claim 1, “limitation [1a] & [1e]);
(i1) user input specifying an amount by which the battery is to be charged, an amount
which is received via a graphical user interface (“GUI”), the GUI displaying a
vehicle charge indicator element that has a portion showing charge left in a battery
of the EV and a portion showing the uncharged capacity of the battery and a slider
by which the amount of charge is specified (Ex. 1001, Claim 1, “limitation [1h]”);
and (iii) determining that an amount of charge left in the battery of the EV has
reached a predefined threshold; and sending an alert to an operator of the EV
indicating that the battery charge has reached the predefined threshold (Ex. 1001,

Claim 1, “limitation [1n]”.*

3 References to claim limitations in brackets “[ ]” are in accordance with the
notation set forth at pp. 7-8 of the FWD, citing Ex. 1001 at 29:31-30:17.

4 Ferro also fails to teach other claimed elements for which Petitioner further relied
upon the Zeigler and Galves-Ramos references. These additional combinations

were not specifically addressed at Oral Hearing or in the FWD, and the scope of





In view of these admitted shortcomings of Ferro, Petitioner argued and the
Board found that the challenged claims are unpatentable because one of ordinary
skill in the art would have made at least all the following leaps:

(1) take the sensor of Oyobe, which senses the presence of charging apparatus
in the vicinity of the disclosed vehicle so that the vehicle’s external indicator is not
activated if charging is not available nearby, and combine that sensor with Ferro
(FWD at 18-23);

(2) add the sensor of Oyobe to the system of Ferro because it would allow an
EV user to “indicate an intention to charge” as required in Ferro, without having to
exit the EV (id.);

(3) then take the battery-charge bar gauge of Donnelly, a reference directed to
axle motor and power management in an electric locomotive train powered by a
diesel generator or third rail/overhead wire system which never involves battery

charging at a charging station, and combine it with Ferro (id. at 24-27);

disclosure of these two references was not specifically challenged. However, their
combination with the other four references, as modified by the Petitioner and the
Board, and any motivation to do so, was specifically challenged by Patent Owner.

(See, PO Resp., Paper 17, at pp. 57-65).





(4) then modify the combination of Ferro and Donnelly (as already modified
by Oyobe) to make the battery-charge status bar graph part of a GUI vehicle charge
indicator by which a user input may be specified simply because Donnelly describes
a GUI, even though the bar graph of Donnelly is not user manipulatable (id.);

(5) and then further take the “slider” of the Letendre reference, a publication
directed to managing the sell-back of energy stored in an EV to the grid whereby a
user can select from certain specific minimum retention amounts (estimated in terms
of distance to be traveled) to be kept upon draw down from the EV battery by the
grid operator during the sell-back, and combine that selection mechanism with the
non-manipulatable bar graph from an electric diesel locomotive and incorporate that
unmotivated combination into the EV charging system of Ferro, because Ferro
discloses user-specified preferences about the amount of charge to be obtained at
particular charging stations (FWD at 28-31);

(6) and make this combination of Ferro, Donnelly and Letendre despite the
fact that Letendre 1s about reserving a certain minimum charge - not specifying an
amount of charge to add to a battery during a charging operation, and despite the fact
that Donnelly is directed to electric locomotives that never visit a charging station
and includes a bar graph gauge that has nothing to do with any user input; and despite
the fact that all of Ferro’s user preferences about any amount of charge are set as

minimums and maximums based on charging station location or source of power —





never a user-specified amount chosen from zero to full charge or anywhere in
between by means of a GUI slider (id.);

(7) and then finally, take the alarm registry and system warning screen from
the locomotive management system of Donnelly and combine it with Ferro to arrive
at the claimed “determin[ation]” of the battery having reached a threshold value and
sending an alert the EV operator, regardless of the context provided by the remainder
of the challenged claims because “[the Board] discern[ed] no such express
requirements recited in the language of limitation 1n itself.” FWD at 31-34.

According to Petitioner, it would have been just that simple to arrive at the
claimed invention, and the Board found that a POSITA would have been motivated
to do so. As explained herein, the factual inaccuracies regarding what the references
teach, the logical flaws, and the “could have” guess work littered throughout the
FWD make it clear that using the challenged claims as a hindsight road map is the
only way the challenged claims could have been found obvious. This clear error
warrants Director review upholding the patentability of the challenged claims.

Vehicle Sensor:

There is no disclosure in Ferro of any vehicle sensor to detect the presence of
the vehicle parked at a location. Ferro only discloses the possibility of wireless
charging. Ex. 1004, Ferro at [0036]. Oyobe discloses a vehicle sensor that

recognizes a charging apparatus in the vicinity. Ex. 1005, Oyobe at §4[0141]-[0144])





The challenged claim recites “a vehicle sensor” from which “the processor ...
receive[s ...] information indicative of a presence of an electric vehicle in a parking
space ....” (See, claim 1 of ‘338 patent). The reference in Ferro to “indicat[ing] an
intention to charge” reads, in its entirety:

Thus, in this illustrative embodiment, the process for generating
dynamic energy transaction plan 424 begins when electric vehicle 400
arrives at charging station 403 and indicates an intention to charge, de-
charge, or store electric energy on electric vehicle 400. Electric vehicle
400 may indicate an intention to begin a charging transaction by
plugging into an electric outlet for charging/discharging electric power,
selecting an option for charging/discharging electric power at an
input/output device associated with charging station 403, informing an
operator or attendant of charging station 403, or otherwise indicating a
desire to begin a charging transaction.(Ferro at §[0109]).

Thus, the process described in Ferro begins by arriving at a charging station and
indicating an intention to begin charging. The Board insists that the sensor of Oyobe
somehow provides the capacity to indicate an intention to begin charging such that
the EV user would not need to exit the vehicle, and found a motivation to combine
and modify Oyobe and Ferro on this basis. There are multiple problems with the
Board’s assessment.

First, it is clear from the plain language of Ferro that the EV user already has
the option to not exit the vehicle. In Ferro, “indicat[ing] an intention to begin a

charging transaction” may be accomplished by “selecting an option for
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charging/discharging electric power at an input/output device associated with
charging station [or] informing an operator or attendant of charging station.” Id.
Neither option requires the user to exit the EV of Ferro. The second problem, simply
put, is that “sensing the presence of charging equipment” is NOT equivalent to
indicating an intention to begin charging. The mere disclosure in Oyobe of a sensor
in the vehicle which detects that the vehicle is at a location where charging
equipment is installed does not teach or suggest “indicat[ing] an intention to begin a
charging transaction.” The only basis upon which to infer such a disclosure or
suggestion is the challenged claims themselves. If the Ferro process for generating
a dynamic energy transaction plan begins when the EV arrives at the charging station
and indicates an intention to charge, it is unclear why you would need to add a sensor
to detect the presence of charging equipment. Said another way, if you drive to
somewhere that has a charging station and the vehicle detects that you are near a
charging station, that does not mean the user has indicated an intention to begin
charging.

The sensor of Oyobe is to let the control apparatus of the vehicle know that it
is parked in the vicinity of a charging apparatus. Oyobe at §4[0141]-[0144]. The
entire purpose of the Oyobe sensor is to prevent unnecessary operation of the exterior

notification system when charging cannot be performed; thus, “informing apparatus
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102 will not unnecessarily operate at the location with no charging equipment where
charging cannot be performed.” Oyobe at §[0145].

The Board found that the sensor of Oyobe would have been obvious to
incorporate into Ferro for an unnecessary purpose and then have it perform a task
(indicating an intention to charge) the Oyobe sensor does not even perform.

Vehicle Charge Indicator:

Ferro does not disclose a vehicle charge indicator as part of any graphical user
interface. Ferro does include an interface for user input of charging preferences.
The “charging preferences” disclosed in Ferro include: “financial 508, locations 510,
time 512, amount of charge 514, power source 516, and/or operator 518.” (Ferro at
[0120]). However, “amount of charge” preferences in Ferro are not directed to a
graphical user interface input where the user specifies any desired amount at any
given time. The disclosure in Ferro is:

Amount of charge 514 preferences may specify minimum level 536 of
charge in the electric vehicle's storage device, a maximum level of
charge 538, or specify different levels of charge depending on power
source 540 of the electricity used to charge the electric vehicle. If the
power source is a "green" source, such as solar power, the user may
specify a higher charge level than if the power source is a more
environmentally harmful, or "brown" power source, such as coal or

oil.(Ferro at §[0123]).
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Ferro 1s directed to specifying an amount of charge depending on the source of power
for environmental reasons, and does not contemplate a user choosing any selected
amount at any given time for any reason, and certainly not by means of the claimed
“vehicle charge indicator.”

Donnelly discloses methods and systems for controlling the drive train axles
of a locomotive train. Ex. 1006, Donnelly at 1:16-20. Donnelly involves
locomotives that have energy storage batteries that are charged by either a diesel
generator (diesel locomotive) or by a third-rail/overhead wire system. Id. at 5:29-
46 and 7:11-16. The trains disclosed in Donnelly do not visit charging stations.
Instead, Donnelly discloses setting battery thresholds for when the energy generation
system turns on and off, but does not include any type of user input for selecting an
amount of charge to obtain at a charging station. /Id. at 8:34 — 9:18. Donnelly
describes various GUI screens for use of its systems, and one screen includes a bar
graph that shows the charge status of the batteries on the train. /d. at 23:31-33 and
Fig. 28. However, this bar graph is not interactive and is simply a gauge on the
screen. Despite all of this, Petitioner argued, and the Board found, that a POSITA
would have incorporated the bar graph gauge of Donnelly into the user interface of
Ferro.

This unsupported Ferro/Donnelly combination still lacks an essential claimed

aspect of the vehicle charge indicator in the challenged claims. The challenged
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claims require, “a graphical user interface ... displaying a vehicle charge indicator
element that has a portion showing charge left in a battery of the EV and a portion
showing the uncharged capacity of the battery and a slider by which the amount of
charge is specified.” Ex. 1001, Claim 1, limitation [ 1h] (emphasis added)). Relying
upon Letendre, Petitioner argued, and the Board found, that a POSITA would have
taken the selection slider of Letendre and incorporated it, with the non-GUI bar
graph gauge of Donnelly, into the system of Ferro. FWD at 28-31.

Letendre is directed to selling energy back to the grid. Ex. 1007, Letendre at
pp. 7,9 and Fig. 1. Accordingly, Letendre offers the EV user an option of limiting
the amount of energy sold back by selecting a reserve of distance to be traveled — 1
mile, 2 miles, 10 miles, 50 miles, or 100 miles. (Letendre at Fig. 1). The Board
addresses the level of a POSITA and notes that an engineer of ordinary skill in the
art would have understood how to account for the differences in scale between the
apparently logarithmic scale of the Letendre selection slider and the linear bar graph
of Donnelly. (FWD at p. 30). However, this does not address the fact that Letendre
is directed to reserving some charge when selling energy back to the grid, not
specifying a level of charge to add during a charging operation. Nor does this
address the fact that Donnelly does not contemplate specifying a charge or the fact
that Letendre does not disclose a vehicle charge indicator showing the level of charge

in the battery and the remaining capacity. The only basis for combining all of these
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disparate elements from Donnelly and Letendre into the system of Ferro is hindsight
reconstruction.

Sending An Alert:

Ferro fails to disclose determining that an amount of charge left in the battery
of the EV has reached a predefined threshold; and sending an alert to an operator of
the EV indicating that the battery charge has reached the predefined threshold, as
required by the challenged claims. Ex. 1001, Claim 1, element [1n]). Petitioner
argued, and the Board found that this element is satisfied by the warning system of
Donnelly and that it would have been obvious to a POSITA to incorporate the
warning system of Donnelly into Ferro, thus arriving at the claimed invention. FWD
at 31-34. Not only did the Board commit legal error by expressly ignoring the
entirety of the claim because “[the Board] discern[ed] no such express requirements
recited in the language of limitation 1n itself[,]” but even disregarding the Board’s
improper ignoring of the context of the claim, the warning system of Donnelly is

simply not the same as “sending an alert to an operator of the vehicle.” The warning

> Hockerson-Halberstadt, Inc. v. Converse Inc., 183 F.3d 1369, 1374 (Fed. Cir.
1999) (“Proper claim construction, however, demands interpretation of the entire
claim in context, not a single element in isolation.”); see also, Intel Corp. v.

Qualcomm, 21 F.4th 784 (Fed. Cir. 2021).
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system of Donnelly tracks “minor alarms” in the locomotive management system
and logs them in a file which the train operator may access through a separate screen,
if, and when, desired. Donnelly at 25:4-25 and Fig. 34. The “low voltage” warning
in Donnelly merely indicates the batteries have reached a certain voltage and the
power generation system (diesel generator or third-rail/overhead wire) was activated
to recharge the electric storage capacity of the locomotive. Nowhere in Donnelly
does the reference suggest that an alert is sent to the operator. Donnelly keeps track
of such “minor alarms.” Donnelly does not send an alert. The Board made every
effort to nullify the context of the remainder of the claim regarding the purpose of
an overt alert sent fo the operator, but even if such isolated interpretation were propet,
which it is not, Donnelly falls short of the plain and ordinary claim language, “send
an alert to an operator.” The train operator in Donnelly would need to opt to go to
the “Warnings Screen” to see the log of alarms or note that low voltage had even
been detected.

In light of the deficiencies in Petitioner’s Grounds for Unpatentability, and the
Board’s strained hindsight reliance on the Challenged Claims as a roadmap to find
motivation to combine the various aspects of the prior art, the Grounds for
Unpatentability advanced by Petitioner do not withstand scrutiny and the Director
should vacate the FWD and remand the matter with instructions to uphold

patentability of the Challenged Claims.
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Dated: June 12, 2026

Respectfully submitted,

/s/ Frederick A. Tecce

Frederick A. Tecce, Esq. (Reg. No. 32,065)
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ALTIMA ADVISORS/ATTORNEYS, LLC
1 Liberty Place, 55" Floor

1650 Market Street

Philadelphia, PA 19103

(215) 268-7525

COUNSEL FOR PATENT OWNER
CHARGE FUSION TECHNOLOGIES, LLC
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