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I. INTRODUCTION

Pursuant to 37 C.F.R. §42.71(d), Petitioner requests Director Review of the
Board’s institution denial on remand (Paper 24). This is a unique situation presenting
extenuating circumstances that warrant a second Director Review. Acting Director
Stewart previously granted Review, vacating the first institution denial because “the
Board appears to have misapprehended Figure 2 of the challenged patent” in
construing “at least one of the display, the audio, and the hardware (HW) action” as
conjunctive. Paper 16, 2. In the latest institution denial, the Board blatantly
contradicts the Acting Director’s finding and doubles down on the same erroneous,
already-rejected findings of fact. The Board compounds its error by
misapplying/ignoring precedent, just as it did previously. Because the Board’s
decision is premised entirely on an erroneous claim construction, the Director should

reverse the decision, construe “at least one of”” as disjunctive, and institute the IPR.

II. LEGAL STANDARD

The Director may review and reverse incorrect Board decisions that involve
an abuse of discretion, erroneous findings of fact, or erroneous conclusions of law.
United States v. Arthrex, Inc., 594 U.S. 1, 25 (2021); see also Revised Interim
Director Review Process §2.B; Intelligent Bio-Sys., Inc. v. lllumina Cambridge Ltd.,
821 F.3d 1359, 1367 (Fed. Cir. 2016).

III. BACKGROUND

A.  The ’887 Patent (EX-1001)



The *887 Patent generally relates to systems/methods for a mobile device to

interface with a user while the processing, storage, and network interface are handled

remotely by a server. The patent describes eleven embodiments in which a mobile

device gathers input data and sends it to a server for processing, after which the

server sends display and/or audio user interface information to the mobile device:

Figure

Corresponding Description

Fig. 2

4:43-5:47,4:64-65 (“server 12 processes the input information to produce
a display and/or audio output™), 5:8-9, 5:24-28, 5:41-43

5:48-6:21, 6:15-21 (“pass in real time...display graphics

Fig. 3 motions...perform voice calling or send SMS”)
Fig. 4 6:22-8:4, 6:63-66, 6:66-7:3 (The mobile device 10 produces the display,
' speaker audio and/or a HW action...”)!, 7:57-62
8:4-9:17, 8:37-43 (“If the mobile OS on the server 12 receives input
Fig. 5 information to draw a circle on the display...[it] emulates the resulting
' display and send user interface information for reproducing the resulting
display...”, 8:47-53, 8:54-64
9:18-11:11, 9:29-32 (“For example, audio data is sent from the server...in
Fig. 6 | a first stream separate and different from a second stream in which video
data is sent.”), 10:43-44, 10:56-58
Fig. 7 11:12-33, 11:29-33 (“The mobile device 10 decodes the processed
' audio/video data...and displays the results and reproduces the audio.”)
: 11:34-62, 11:57-62 (“The first and second mobile devices 10 receive the
Fig. 8 .
processed audio/video streams...)
: 11:63-12:11, 12:8-11 (“The mobile device 10 decodes audio data sent
Fig. 9 »
from the server 12.”)
12:12-33, 12:22-26 (“The server 12...separates the web page display into
Fig. 10 | video, image, text and audio streams and sends the web page to the
mobile device.”)
Fig. 11 12:34-48, 12:39-44 (“The server 12...sends user interface information

including display data and audio data to the mobile device 10”);

! All emphasis added unless otherwise stated.



Figure Corresponding Description
Fio. 12 12:49-62, 12:53-59 (“server 12...sends user interface information
& including display data and/or audio data...to the mobile device 10.”)

Of these eleven, eight (Figs. 3, 5-8, 10-12) send both video/display? and audio data
from the server for reproduction at the mobile device, one (Fig. 9) sends only audio
data, one (Fig. 4) discloses the mobile device “produc[ing] the display, speaker audio
and/or a HW [hardware] action” (id., 6:66-7:3), and one (Fig. 2) sends video/display
and audio to the mobile device for “producing a display, audio, and other feedback”
(id., 5:35-38) without explaining what constitutes “other feedback.” No
embodiment states that the server sends “a video/display, audio, and a HW
action” to the mobile device for reproduction.

B.  Prosecution History

During prosecution, the Examiner rejected the pending claims based on prior
art that sends either video alone or video and audio to a mobile device for
reproduction. EX1002, 129-64. The Examiner never interpreted the *887 claims to
require that display, audio, and HW action be sent to the mobile device, nor did the
Applicant ever argue the claims require all three. /d., 191-201. Further, the disputed

limitation contrasts with a claim Applicant did not pursue during prosecution that

2 Petitioner groups “text and/or notification data” with “video/display data” because

the *887 Patent provides no indication that this data is used in any other way.



included the same list but omitted ““at least one of>— a claim that would have been
conjunctive. See id., 49-50 (pending claim 14 reciting “producing, by the mobile
device, a display, audio and a HW action...”), 121 (not electing claim 14).

C. The First Institution Denial (“DI-1,” Paper 13)

The Board’s first institution denial agreed with PO that limitation 1[c] is
conjunctive. DI-1, 18. The Board reasoned that “if ‘input information is required to
produce three (3) separate and distinct components...then the ‘user interface
information’ for use in reproducing at the mobile device is, likewise, required to
include the three (3) separate and distinct components.” Id., 16-17. Notably, the
Board relied upon 887 Figure 2 for support because it shows a mobile device
sending three types of input information to the server. Id. The Board then rejected
all eight of Petitioner’s invalidity grounds for failing to disclose limitation 1[c] under
a conjunctive construction. /d., 18-34.

D. The Order Granting Director Review (“ODR,” Paper 16)

Petitioner requested Director Review (Paper 14) of DI-1 because the Board’s
claim construction relied on a misreading of 887 Figure 2, excluded nearly all
embodiments, was contrary to the claim language, and ignored the prosecution
history. Paper 14, 9—14. Acting Director Stewart granted Review and remanded
“with instructions to allow additional briefing on the claim construction issue and to

construe the disputed claim term.” ODR, 3. Importantly, the Acting Director agreed



“the Board appears to have misapprehended Figure 2” (below, annotated), which
“shows the mobile device receiving only audio data and video data [circled in red],
not audio data, video data, and an HW action, as the Board found.” /d., 2.

obile Device Screen Video/Audio

Moble Device 364G Celuiar :
(Phone / Tablet/ Laptop tc.) _ Z) ¥
\6/ ’ ) Senver 12

WiFi

EX1001, Fig. 2.

E. The Second Institution Denial (“DI-2,” Paper 24)

After the parties submitted claim construction remand briefing (Papers 19,
20), the Board issued a second institution denial. Again, the Board’s decision is
based on a conjunctive construction for “at least one of [A] the display, [B] the audio
and [C] the hardware (HW) action” in limitation 1[c].

The Board begins by disputing the Acting Director’s finding in the ODR—
according to the Board, it ““did not misapprehend Figure 2 of the challenged patent.”
DI-2, 3 n.1 (finding once again that Figure 2 shows “remote server 12...sends the
‘user interface information’ to mobile device 10 to reproduce at mobile device 10
‘at least one of [A] the display, [B] the audio and [C] the HW action’ by the HW

component of mobile device 10”), 25-26 (citing Figure 2 to support “the conjunctive



construction”). Notably, the Board never addresses the very thing the Acting

Director pointed out in the ODR that the Board misapprehended: the arrows in

Figure 2 clearly show mobile device 10 sending [A], [B], and [C] to server 12

(circled in green above) but only [A] and [B] being sent back to mobile device 10

(circled in red above).

The Board additionally makes several erroneous legal and factual findings in
reaching its conjunctive construction, including:

e The Board notes Petitioner’s point that a conjunctive construction excludes
nearly all, if not all, eleven specification embodiments, but the Board does not
substantively address any of those embodiments. DI-2, 27-28. Nor does the Board
mention the Federal Circuit guidance that a construction that excludes a preferred
embodiment “is rarely, if ever, correct and would require highly persuasive
evidentiary support.” Vitronics Corp. v. Conceptronic, Inc., 90 F.3d 1576, 1583
(Fed. Cir. 1996). The Board merely repeats PO’s argument that “it is wrong to
insert an ‘or’ into the claims where no ‘or’ was used or intended.” DI-2, 28.

e The Board relies on SuperGuide Corp. v. DirecTV Enters., Inc., 358 F.3d 870
(Fed. Cir. 2004) for “a rebuttable presumption that the plain and ordinary
meaning of the term ‘at least one of [A], [B], and [C]’ as conjunctive,” (DI-24,
15) yet the Board applies an impermissibly high standard to rebut that

presumption, and the Board further either dismisses as “inapposite” or does not



engage with its own repeated rulings that “SuperGuide [is] inapplicable when the
listed items following ‘at least one of’ are not categories containing many
possible values.” Taiwan Semiconductor Mfg. Co. v. Godo Kaisha IP Bridge 1,
[PR2017-01862, Paper 9, 9-10 (Feb. 6, 2018) (“TSMC”); Apple Inc. v. CPC Pat.
Techs. PTY, Ltd., IPR2022-00601, Paper 31, 29 (Sept. 27, 2023) (“CPC”).

e The Board notes Petitioner’s argument that neither the Examiner nor the
Applicant treated the disputed claim term as conjunctive during prosecution (DI-
2, 29), but the Board does not substantively discuss the prosecution history or
address Petitioner’s cited case law. Paper 19, 10 (citing TSMC, 11-12).

IV. ARGUMENT

A.  The Board Ignored The Acting Director’s Guidance And Once
Again Misapprehended Figure 2

In DI-1, the Board relied on *887 Figure 2 (reproduced below, annotated) for
a conjunctive construction because it shows a mobile device sending three “separate
and distinct components” of input information to the server. DI-1, 17.

obike Device Screen VideolAudio

: : —
Touch screen | Sensors / Butions / Camera / Camoo! 14

Mobile Device
{Phone [ Tablet/ Laptop etc.)

Server 12

EX1001, Fig. 2.



The Board specifically pointed to the three components of information from the
mobile device to the server—[1] mobile device video/audio, [2] touch
screen/sensors/buttons/camera/camcorder, and [3] voice call—indicated by the
arrow circled in green. But the Board ignored that the server sends only fwo
components of information—[1] mobile device video/audio and [2] voice call—
back to the mobile device (circled in red). The server does not send “touch
screen/sensors/buttons/camera/camcorder” information (which the Board equated to
“a hardware (HW) action by a HW component of the mobile device”). The Acting
Director agreed “the Board appears to have misapprehended Figure 2 of the
challenged patent” because “Figure 2 shows the mobile device receiving only audio
data and video data, not audio data, video data, and an HW action, as the Board
found.” ODR, 2. Importantly, as the Acting Director further noted, “[t]he Board
relied in part on this finding to determine that the Federal Circuit’s decision in
[SuperGuide] controlled the claim construction in this case.” Id. (footnote omitted).
Accordingly, the Acting Director granted review and remanded with clear guidance.

Remarkably, however, the Board disregards the guidance from the Acting
Director and asserts that “[t]he Board did not misapprehend Figure 2 of the
challenged patent....” DI-2, 3 n.1. The Board then once again focuses on what
mobile device 10 sends to server 12 (circled in green above) and further misstates

what server 12 sends—and, critically, what it does not send—back to mobile device



10 (circled in red above) in Figure 2. Id. (citing EX-1001, 4:53—-63). But contrary to
the Board’s characterization, the phrase “at least one of [A] the display, [B] the audio
and [C] the HW action” does not appear in the cited passage from the 887 patent
(EX1001, 4:53—-63) or anywhere else in the patent’s description of Figure 2. Rather,
the patent explains that in Figure 2, “mobile device 10 produces [A] a display and/or
[B] audio output based on the data sent by the server 12” (EX-1001, 5:35-43). It
never mentions sending [C] a HW action to the mobile device. The patent’s
description thus matches the two arrows in Figure 2 that extend from server 12 to
mobile device 10 (circled in red above)—supporting a disjunctive construction.

The Board further doubles down on its error by subsequently repeating almost
verbatim in DI-2 the same description of Figure 2 that appeared in DI-1. Compare
DI-1, 4-5, with DI-2, 5-6. The Board apparently copied text from DI-1—the same
text the Acting Director reviewed and rejected—into DI-2 without even attempting
to address what is clear from even a cursory review of Figure 2 and what the Acting
Director expressly observed: “Figure 2 shows the mobile device receiving only
audio data and video data, not audio data, video data, and an HW action.” ODR, 2.
The Board’s repeated mistake appears at the beginning of DI-2 (in the “Introduction”
and “Background” sections), permeates and taints the entire claim-construction
analysis, and should be rejected once again.

B. The Board’s Construction Once Again Impermissibly Excludes
Embodiments without Explanation



Asnoted above (§III.A above), the *887 patent discloses eleven embodiments,
and none of them requires the server to send “a video/display, audio, and a HW
action” to the mobile device. On the contrary, in ten of the eleven embodiments, the
server sends either [A] display and [B] audio or only [B] audio to the mobile
device—those ten embodiments never even mention sending [C] a hardware action
to the mobile device. And the sole embodiment that does mention [C] a hardware
action does so using “and/or,” which encompasses a disjunctive construction. Thus,
the Board’s conjunctive construction, at best, excludes ten of the eleven
embodiments in the patent and, at worst, excludes all of them. Neither PO nor the
Board disputes this. Instead, the Board attempts to sidestep the issue by responding
that “it 1s wrong to insert an ‘or’ into the claims where no ‘or’ was used or intended.”
DI-2, 28 (quoting PO’s Remand Br. (Paper 20), 9). But that is non-responsive to this
issue. The Federal Circuit established long ago that a construction that excludes a
preferred embodiment—Iet alone (nearly) all embodiments—*“is rarely, if ever,
correct and would require highly persuasive evidentiary support.” Vitronics Corp.,
90 F.3d at 1583. The Board does not cite this case or any related precedent, nor does
the Board analyze even a single embodiment to provide the “highly persuasive
evidentiary support” for the Board’s conjunctive construction.

Similarly unhelpful is the Board’s discussion of other aspects of the

embodiments unrelated to the disputed claim term. For example, the Board cites

10



passages relating to Figures 2-4 to assert that “input information (e.g., a touch screen,
buttons, sensors, a camera, Bluetooth, etc.) is received at mobile device 10, via its
input components (e.g., a touch screen, buttons, sensors, a camera, Bluetooth, etc.).”
DI-2, 25-26 (citing EX-1001, 4:53-63, 5:3-12, 5:29-38, 6:66-7:3). But that has
nothing to do with whether the server sends [A] a display, [B] audio, and [C] a HW
action to the mobile device after processing—the focus of limitation 1[c]. As
another example, the Board cites passages relating to Figures 4-6 to show ‘“the
specification of the 887 patent describes hardware (HW) actions as separate and
distinct from video/audio actions.” Id., 26-27 (citing EX-1001, 6:66-7:3, 8:54-64,
10:56-64). That also does not address the disputed issue from limitation 1[c]. At
bottom, the Board does not point to any embodiment requiring a conjunctive
construction. See, e.g., Rex Med., L.P. v. Intuitive Surgical, Inc., No. CV 19-005
(MN), 2020 WL 2128795, at *7 (D. Del. May 5, 2020) (“It is not uncommon for
courts to interpret the disputed phrase in the disjunctive when such an interpretation
is necessary to accommodate the specification and preferred embodiments.”);
Inventio AG v. ThyssenKrupp Elevator Am. Corp., No. CV 08-874-RGA, 2014 WL
129799, at *3 (D. Del. Jan. 14, 2014) (construing ‘“at least one of...and” as
disjunctive where “every embodiment in the specification [is disjunctive].”).

C. The Board’s Incorrect Application of SuperGuide

The cornerstone of the Board’s decisions in DI-1 and DI-2 is its reliance on

11



SuperGuide, which established “a rebuttable presumption that the plain and ordinary
meaning of the term ‘at least one of [A], [B], and [C]’ [is] conjunctive.” DI-2, 15.
The Board has twice adopted that presumption here; in fact, much of the Board’s
discussion of SuperGuide from DI-1 is repeated in DI-2. Compare DI-1, 13-16, with
DI-2, 15-20. But in both cases, the Board makes the same errors. First, the Board
relies on erroneous factual findings—e.g., misreading Figure 2 as discussed above
(§IV.A)—to, as the Acting Director put it, “determine that the Federal Circuit’s
decision in [SuperGuide] controlled the claim construction in this case” (ODR, 2).
Second, the Board applies an impermissibly high standard to rebut the
SuperGuide presumption. In particular, the Board asserts that the antecedent basis
for the disputed term is “to produce ‘[A] a display, [B] audio and [C] a hardware
(HW) action’” in limitation 1[a]; and because 1[a] is conjunctive, the Board applies

the same conjunctive construction throughout the claim—even though the Patentee

3 The Board quotes an incomplete passage from Petitioner’s remand brief and
wrongly asserts that “Petitioner’s characterization of the Federal Circuit’s decision
in SuperGuide Corp. is incorrect.” DI-2, 15 (quoting statement about “one or more”
while omitting further discussion of ““at least one...and”). Although inapposite to the
substantive issues here, this mischaracterization is another example of the Board’s

failure to provide careful, well-reasoned analysis.

12



deliberately used different phrasing in 1[c] (“at least one of...and”). DI-2, 22-23.
The Board inexplicably does not address this important difference but concludes “if
the Applicant intended the term ‘at least [A] a display, [B] audio and [C] a hardware
(HW) action by a HW component’ to mean A, B, or C, Applicant should have used
‘OR.’” DI-2, 23. In other words, rather than analyze the actual claim language in the
context of the intrinsic record to determine whether the SuperGuide presumption
applies, the Board instead imposes a requirement that the patentee use particular,
explicit phrasing. Tellingly, the Board cites no authority for such an impermissibly
high standard to overcome the SuperGuide presumption. E.g., Altera Corp. v. PACT
XPP Techs., AG, No. 14-CV-02868-JD, 2015 WL 4999952, at *4 (N.D. Cal. Aug.
21, 2015) (“SuperGuide itself suggested that intrinsic evidence could override its
default rule ....”); cf., Everstar Merch. Co. v. Willis Elec. Co., No. 2023-1686, 2025
WL 1501940, at *3 (Fed. Cir. May 27, 2025) (reversing the Board for failure to cite
precedent for the increased burden placed on Petitioner).

Third, the Board dismisses its own prior rulings that “SuperGuide [is]
inapplicable when the listed items following ‘at least one of’ are not categories
containing many possible values”—indicating the relevant inquiry is “whether the
items that follow ‘at least one of’...are categories that may have multiple values
(such as in SuperGuide) or individual parameters having only one value.” TSMC, 9-

10; CPC, 29. The Board not only fails to apply this analysis in DI-2, but it rejects

13



the analysis wholesale without explanation. See DI-2, 23 (“[W]hether the term ‘at
least one of [A] the display, [B] the audio, and [C] the hardware action’ should be
construed as conjunctive set forth by SuperGuide depends upon whether that term is
consistent with the claim language, the specification and the prosecution history, and
not whether that term indicates values vs. parameters recited in TSMC.”). Although
the Board does not discuss CPC at all, it labels 7SMC as “inapposite” (DI-2, 17),
despite that case presenting many similar facts to this one. For example, the Board
in TSMC found the specification’s disclosure of embodiments with fewer than all
items in an “at least one of...and” list supported a disjunctive construction. 7SMC,
10-11. Yet the Board here reaches the opposite conclusion despite nearly every *887
embodiment indisputably sending fewer than all three of [A] video, [B] audio, and
[C] a HW action to the mobile device. §III.A. As another example, the Board in
TSMC found the prosecution history supported a disjunctive construction where the
Examiner had rejected claims based on art that disclosed fewer than all items in an
“at least one of...and” limitation. 7SMC, 11-12. The same thing happened here
(§III.B), yet the Board ignores it. The Board’s failure to address a highly relevant
case and apply relevant analysis in its claim construction is yet another error.

D. The Board Once Again Fails to Address the Prosecution History

As noted above in §III.B, neither the Examiner nor the Applicant ever

b

indicated during prosecution that “at least one of...” in limitation 1[c] was

14



conjunctive. On the contrary, the Examiner rejected the claim as obvious based on
prior art that disclosed sending either [A] video alone or [A] video and [B] audio to
a mobile device (EX1002, 129-64), indicating that the Examiner understood the
limitation to be disjunctive. The Board neither disputes this nor addresses it. Instead,
the Board merely responds—without citation or support—that “Petitioner’s reliance
on a prosecution history that states ‘and/or’ does not weigh in favor of a disjunctive
construction” (DI-2, 29), contrary to 7TSMC as discussed above.

The Board further fails to address that the Applicant chose not to pursue a
separate claim that included the same [A], [B], and [C] list without “at least one
of”—a claim that was clearly conjunctive (supra §III.B)—further indicating that
limitation 1[c], by comparison, should be disjunctive. See AstraZeneca AB v. Mylan
Pharms. Inc., 19 F.4th 1325, 1335 (Fed. Cir. 2021) (claims cancelled during
prosecution are relevant to claim construction).

V. CONCLUSION

The Board thus erred by disputing and disregarding clear guidance from the
Acting Director on remand and by repeatedly ignoring or mischaracterizing key
intrinsic disclosures. Because the Board’s institution decision was based entirely on
an erroneous claim construction, the Director should reverse it, construe the “at least

one of” term as disjunctive, and institute the IPR.
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Respectfully submitted,

Dated: November 12, 2025 By:_/ Jessica C. Kaiser /

Jessica C. Kaiser
Reg. No. 58,937
Lead Counsel for Petitioner
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