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REMOTE VI DEOTAPED DEPGCSI TI ON OF JOHN A, PALMER,
Ph.D., before Angela M Shaw Crockett (APPEARI NG
REMOTELY), a Certified Court Reporter, Certified
Real ti ne Reporter, Registered Merit Reporter and
Notary Public of the States of New York, New

Jersey, and Connecti cut.
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J. Pal mer

THE COURT REPORTER  Good
nor ni ng/ af t ernoon, Counselors. M nane is
Angi e Shaw Crockett in association with TSG
Reporting, Inc.

Due to the severity of COVID 19 and
follow ng the practice of social distancing, |
wll not be in the sane roomwth the w tness
but will swear the witness renotely.

Do all parties stipulate to the validity
of this renbte swearing and that it will be
adm ssible in the courtroomas if it had been
taken following Rule 30 of the Federal Rul es of
Cvil Procedure and the state's rules where
this case is pending?

MR LINK  Yes.

M5. LAUGHTON:  Yes, we do.

John A Pal nmer, Ph.D., having been duly REMOTELY swor n,
testified as fol |l ows:

(Exhibit 1001 was received and nmarked for

identification, as of this date.)

(Exhi bit 2002 was received and marked for

i dentification, as of this date.)
(Exhi bit 1004 was received and marked for

identification, as of this date.)
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J. Pal mer

(Exhi bit 1007 was received and marked for

identification, as of this date.)

(Exhi bit 1008 was received and marked for

i dentification, as of this date.)

(Exhi bit 1009 was received and marked for

identification, as of this date.)

M5. LAUGHTON: CGood afternoon -- or,
norning -- afternoon for sone of us.

Dr. Palnmer, this is a depositionin -- in

| PR2021- 01218, Google LLC v. EcoFactor Inc.,
and this is, in particular, a deposition
regardi ng patent nunber 8,019, 567.

My nane is Elizabeth Laughton of Smth
Bal uch LLP, representing the Petitioner, Google
LLC, in this matter.

Counsel, would you like to identify
yoursel f?

MR LINK: Yes. Jonathan Link of the |aw
firmof Russ August & Kabat, representing the
pat ent owner, EcoFactor.

M5. LAUGHTON: Great. Thank you.

EXAM NATI ON
BY Ms. LAUGHTON:

Q Dr. Palnmer, this is a renote deposition
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J. Pal mer
conducted by Zoom
Coul d you pl ease state your nanme for the

record?

A John Arthur Pal ner.

Q And you' ve been deposed before; is that
correct?

A | have.

Q By ne specifically?

A Anmong ot hers, yes.

Q Yes. About how many tines have you been

A Somewhere in the md 80s | think.

Q And so am | correct in understanding
you're generally famliar with the rules of a
deposition?

A I am

Q Is there any reason that you can't testify
accurately today?

A.  Nope.

Q Do you have any nedi cal or any other
| ssues that would interfere with your testinony
t oday?

A | don't.

Q And have you prepared for today's
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J. Pal mer
deposition?

A | have.

Q What did you do to prepare for today's
deposition?

A | reviewed ny declaration. | reviewed
portions of M. Shah's declaration. | reviewed the
patent at issue, and | reviewed the a few of the
prior art references as well. And | did have a
t el ephone conference with M. Link as well.

Q And did you speak with anybody else to
prepare for today's deposition?

A No.

Q |'"ve placed a nunber of exhibits in the
chat. These are all exhibits that have been
premarked in this matter. 1'Il just list themfor
t he record.

So it's Exhibit 1001, Exhibit 2002,

Exhi bit 1004, Exhibit 1007, Exhibit 1008, and
Exhi bit 10009.

And Dr. Palner, if | could please direct
you to what is marked as Exhibit 2002 in this
mat t er.

A O course.

Q And this docunent is entitled "Declaration
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J. Pal ner
of John A. Palner, Ph.D."
Do you see this docunent?
A | do.
Q And are you the John A Palner, Ph.D. that
Is |isted here?
A Yes.
Is this your declaration?

It is.

Q
A
Q Did you sign it under oath?
A | did.
Q Did you read it prior to signing it?
A | not only read it, but | wote nost of
It. So yes, |I'mpretty famliar with it.

Q And this declaration relates to U S.
pat ent nunber 8,019,567; is that correct?

A Yes.

Q And you referred to this patent as the
'567 patent in your declaration.

Can we do that here as wel|?

A "' mabsolutely fine with that.

Q Good. | don't want to say this whole
nunber every tine either.

And after you signed the final version of

this declaration, about how many hours did you spend
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J. Pal ner
preparing for this deposition?

A Maybe five or six.

Q And during that preparation, | just want
to confirm you did review the '567 patent again; is
that correct?

A | did.

Q And woul d you say that you're famli ar
with the '567 patent and how it generally works?

A Reasonably so, yes.

Q And you said that you reviewed sone of the
references that were at issue; is that correct?

A Yes.

Did you review the Hi | debrand reference?

Yes, | did.

| did.

Q

A

Q Did you review the Van Gstrand reference?
A

Q Did you review the Spalink reference?

A

| don't renmenber -- | don't think so. |
nmean, not recently. Qbviously, | did back when I
was preparing ny report -- or, ny declaration, but |

didn't look at it recently.
Q And did you review the Rosen reference
nore recently?

A | think it's the sane answer. | didn't
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J. Pal ner
| ook at it recently.

Q Do you have an under st andi ng about what
the relevant tinme franme for determ ning obvi ousness
s in this case?

A | do.

Q And what is your understandi ng?

A My understanding is that the relevant tine
frame is around 2007, which is when the application
for the '567 patent was submtted.

Q And is it okay with you if | refer to the
time franme up to and just before that Septenber 2007
period as the "relevant tine frane" in this
deposition?

A That's fine.

Q G eat.

And so turning to the '567 patent, you
have that in front of you, if you need it, there in
t he chat.

And woul d you say that you're generally
famliar with the clains of the '567 patent?

A Yes.

Q Do the clains of the '567 patent, in your
opi ni on, cover systens and/or nethods used in

commerci al structures?
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J. Pal ner

A It can certainly be applied to conmerci al
structures. There are certainly conmerci al
structures for which it wouldn't apply. But yes, it
woul d i ncl ude comrercial structures.

Q And specifically asking about C aim8 of
the '567 patent -- if you need a second to get that
in front of you?

A |'ve got it.

Q G eat .

Does Cl ai m-8 of the '567 patent, in your
opi ni on, cover an overall systemwhich has multiple
HVAC systens in it?

A Cl ai m-8 does specifically refer to a
multiplicity or at |east a second HVAC control
system

Q And speaki ng specifically about the -- you
menti oned HVAC control system | just want to nmake
sure that we're tal king about the sane thing.

So ny question was specifically about
whet her Cl aim~8 of the '567 patent covers an overall
system which has nmultiple HVAC systens in it?

A Claim8 is specifically tal king about a
first control system associated with a first

structure and a second control system associ at ed
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J. Pal ner

with a second structure. |t doesn't specifically
call out a singular structure with nultiple control
systens or a singular HVAC systemw th nmultiple
control systens, although it doesn't exclude that.

Q kay. And do you see in Claim8, where it
nmenti oned "said HVAC system" and then it also
mentioned "said second HVAC system "

Do you see the references to that

| anguage?
A Yes.
Q So then restating ny question, does

Claim-8 of the '567 patent cover an overall system
i n which there are nultiple HVAC systens?

A Claim8 is specifically tal king about --
well Caim8 is an overall systemthat includes
multiple control systens and nultiple HVAC systens.

Q And can those HVAC systens be |ocated in
di fferent structures?

A It expressly calls for that.

Q So, now, looking at Claim1 of the '567
patent, in your opinion, does that cover an overall
system whi ch can contain nultiple HVAC systens?

A Caim1l is specifically -- it refers to

eval uati ng changes in the operational efficiency of
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J. Pal ner
"an" HVAC system It certainly indicates the
singular in terns of the overall -- or, the HVAC
system

Q kay. And then looking at Claiml1, do you
see where it says, at least, "said first structure
condi ti oned by at |east one HVAC systeni?

Do you see that?

A | do.

Q And what, in your opinion, does that claim
| anguage i ndi cate regardi ng whether or not there can
be nmultiple HVAC systens in the overall systenf

A It can include nore than one HVAC system

Q Setting aside the '567 patent for a
nonent, you have reviewed the Hi | debrand reference,
correct?

A | have.

Q And just for the record, you have the
Hi | debrand reference in front of you as
Exhi bit 1004. |[|f you need to refer to that at any
time in your testinony, please feel free to do so.

So in your opinion, is it correct that
Hi | debrand teaches that its systens can only be used
In residential settings?

A It does not expressly say it's for use
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J. Pal ner
only in residential settings.

Q Do you know whet her the Hi | debrand
reference ever nentions commercial inplenentations
of its systens?

A It nentions the existence of comrerci al
systens, but it doesn't elaborate on giving an
| npl ementation of a comercial system

Q Can you explain to ne what you nean by
that? It doesn't elaborate on giving an
| npl enment ati on of commercial systenf

A Vel 1, none of its preferred enbodi nents
poi nt towards a commercial inplenentation. They --
It does in the introductory paragraph or referring
to the background of the invention -- it does
specifically indicate -- or, it acknow edges
el aborate systens such as may be used in a
commercial building, but it doesn't focus on such
things ina -- in ternms of its description of any
enbodi nent s.

Q In your opinion, were nultistage HVAC
systens common in commercial settings as of the
rel evant tine?

A They certainly were in existence.

There's -- you know, the term"common" is a relative
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J. Pal ner
term but, | nean, it certainly isn't sonething that
was unusual or unknown.

Q But in your opinion, would it be fair to
say that they were widely prevalent in conmerci al
systens as of the relevant tine?

A They were in use in a broad array of
appl i cati ons.

Q Is it your opinion that in 2007, at the
relevant tinme, residential HVAC systens did not have
mul tiple stages of heating or cooling?

A Mul ti stage systens did exist, but they
were nmuch | ess common than singl e-stage systens.

Q Do you agree with ne that sone residenti al
systens as of the relevant tine did have nultiple
stages of heating or cooling?

A They certainly existed.

Q If | could please direct you to
par agraph 44 of your decl arati on.

If you could just |let ne know when you
have that in front of you.

A (Wtness conplies.)

kay. |'mthere.
Q G eat.
A Did you say 447
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J. Pal ner

Q 44, yes.

A kay.

Q And do you see this paragraph is talking
about the Rosen reference, which, just for the
record, you also have in front of you, if you need
to take a |l ook at that.

It states: "Rosen teaches acquiring
weat her information, but does not teach any use of
said weather information except for display
pur poses" ?

A Yes.

Q Do you see that?

A | do.

Q And you' ve reviewed the Rosen reference;
Is that correct?

A | have.

Q Is it your opinion that Rosen never uses
any weat her information for any system contr ol
pur poses anywhere in the reference?

A | don't have a specific recollection of
himusing it in any specific -- or, actually using
it other than to display, but if there's a point in
the reference that you' d like ne to look at, |I'd be

happy to do so.
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J. Pal ner
Q So based on your review of the reference,
you don't recall any places where Rosen uses any
weat her information for systemcontrol purposes; is
t hat correct?
A Of the top of ny head, | don't have such
recollection. Certainly, the substance and the main

essence of it is to use it for display purposes, but

I f he nade reference to using it as a -- for control
pur poses, | don't have specific recollection of
t hat .

Q You said here and you decl ared under oath

that, in your opinion, he does not teach any use of
said weather information except for display
purposes; is that correct?

A Yes.

Q So you reviewed the entirety of the Rosen
reference, and you then concl uded in your opinion,
t hat he does not teach any use of said weat her
I nformati on except for display purposes; is that
correct?

A That is correct.

Q Are you confident about that statenent?

A | certainly acknow edge ny fallibility,

but, as | said, in terns of the essence of what he
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J. Pal ner

t eaches, he teaches for display purposes. |If
there's sone specific reference in there that |
over | ooked, again, |I'd be happy to reviewit. And
as always, if | becone aware of information that |
was not previously aware of, | wll adjust ny
opi ni on accordi ngly.

Q And so if you could please turn to
par agraph 46 of your decl arati on.

And here you're tal king about the

Van Gstrand reference. And again, you have that in
front of you in the chat as well?
(Wtness conplies.)

Do you see that?

> O >

Yes.

Q And here in paragraph 46, in the | ast
sentence of the paragraph, you state: "There is no
teaching in Van Ostrand that suggests or inplies
applicability to any HVAC systemthat does not
consist of nultiple stages.”

Do you see that?

A | do.

Q And you' ve reviewed the Van Ostrand
reference in detail; is that correct?

A | have.
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J. Pal ner

Q I n your opinion, does the phrase "any
nunber of stages" include a single stage?

A | would have to look at it in context.

Q So you can't say wthout |looking at it in
context whether the phrase "any nunber of stages”
woul d i nclude one stage because one is any nunber?

A Well, by strict interpretation, it could
mean zero; it could nmean one; it could nean 5, 264.
But out of context, it is -- you know, interpreting
t hat phrase is not possible w thout context.

Q But do you agree that, as you said, in
strict interpretation, "any nunber of stages"” could
mean zero or one stage?

A I n principle.

Q Does a thernostat require an outside
tenperature sensor to performits function?

A It depends on the thernostat.

Q Generally, can you have a thernostat that
functions as a thernostat w thout an outside
t enper ature sensor?

A Absol ut el y.

Q And so there are thernpstats that do not
require an outside tenperature sensor to perform

their function as a thernostat; is that correct?
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J. Pal mer
A O course.
Q Now, switching gears -- sorry. | think
|'ve been switching gears a | ot here.
But switching gears to tal k about the
Hi | debrand reference, which, | believe you al so have
in front of you if you need it. That would be
Exhi bit 1004.
"Il give you a second to get that in

front of you.

A |'ve got it.
Q G eat.
So are -- would you say that you're

generally famliar with the H | debrand reference?

A | would say I'mgenerally famliar with
the Hi |l debrand reference.

Q Do you agree that Hi |l debrand stores a
tenperature value in its nenory 107

A Hi | debrand does take tenperature
nmeasurenments and stores the current tenperature
measurenent in its nenory 10.

Q Do you recall offering, in the ITC

I nvestigation 1185 -- are you famliar with that
matt er ?
A | do recall having sone interaction in
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J. Pal ner
that -- in that matter. |It's been a few years, so |
don't have any specific recollection. But sonething
tells nme you're going to refresh ny nenory.

Q Vel l, you have to |let nme know how nuch |
need to refresh, but you did offer opinions in the
| TC i nvestigation 1185 on behal f of EcoFactor; is
that correct?

A | believe so, yes.

Q And do you recall offering any opinion in
that matter regarding Hildebrand s disclosures?

A | don't have any specific recollection of
t hat .

Q So you didn't review any of the opinions
that you offered in that matter regarding
Hi | debrand's di scl osures in advance of preparing
your declaration in this matter; is that correct?

A That is correct.

Q And do you recall whether or not you
offered an opinion in that matter regardi ng whet her
Hi | debrand di scl oses the cl aiml| anguage "one or nore
dat abases that store at |east said tenperature
measurenents obtained fromsaid first structure over
time"?

A | don't have a recollection of that.

Page 21

TSG Reporting - Wrl dwi de 877-702-9580
021




© 00 N oo o b~ w NPk

N N N N N N - = (o = - = = . - =
(62 S w N (o o (o] 00} ~ » ol BN w N - o

J. Pal ner

Q What does it nmean for data to be stored in
a table structure?

A It just nmeans that it has a -- an
organi zati onal format of rows and colums that could
be referenced so that they -- an elenent of a
particular row can be determ ned based on what
colum it is.

Q So in your opinion, is data which is
stored in a table structure organi zed?

A | would say that, in general, there is
sone organi zation, if it's organized in a tabul ar
format.

Q What does it nean for stored data to be
I ndexed in nmenory?

A It's a simlar concept, that the point of
reference or a group of data is associated with a
particul ar el enent of that data and sequenced by
t hat dat a.

Q And is data which is stored in an index
form organi zed, in your opinion?

A | would say that generally it would be.

Q Is it your opinion that an indoor
tenperature sensor nmust be |ocated inside a

thernostat for that thernostat to be a programmbl e
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J. Pal ner
t her nost at ?

A Can you ask that question again?

Q Sure. So ny question is about what you
woul d consi der to be a progranmabl e t hernostat.

And, specifically, ny question is, is it
your opinion that an indoor tenperature sensor nust
be | ocated inside a thernostat for that thernostat
to be a progranmabl e thernostat?

A | don't think it's necessarily a
requi renment that -- you know, that a programrabl e
t hernostat cannot rely on an external tenperature
sensor or a sensor that is external to the
thernostat itself, although all of the programmble
t hernostats of which I'm aware have an internal
t enperature sensor.

Q But in your opinion, if there were a
thernostat that relied on a tenperature sensor that
was external to the thernostat itself, it could
still qualify as a progranmabl e thernostat; is that
correct?

A Speaking blindly wthout an exanple to
| ook at, in principle, | concur.

Q Specifically, that wouldn't preclude it,

I n your opinion, frombeing a progranmabl e
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J. Pal ner
t her nost at ?
A That is correct.
Q Do you agree that programmable
comruni cating thernostats were wel |l -known as of the
relevant tinme in 20077

MR, LINK: Qnjection, vague.

M5. LAUGHTON: | think | know maybe why |
got -- sorry.

No, go ahead and answer, and then I'll try
agai n.
A | was going to say, | would say that

programmabl e t hernostats were wel | -known, and |
woul d say that conmuni cating progranmabl e
thernostats were in existence. But | don't know
that | would describe themas well-known at that
point in tine.

BY Ms. LAUGHTON:

Q To be clear, what is a communi cating
progranmmabl e t her nost at ?

A The under- -- the understanding | have,
"conmmuni cati ng programmabl e thernostat” is referring
to a progranmmbl e thernostat that has internal
el enents that are capable of communicating either

via wreless or hard-w red comruni cati on signals.
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J. Pal ner

Q And so in your opinion, you can't state
whet her progranmabl e communi cating thernostats were
wel | - known in 2007; is that correct?

A | would say that they were in existence,
but | wouldn't describe them as well-known.

Q If | could please direct you to
paragraph 109 of your declaration.

A (Wtness conplies.)

Q Let nme know when you get there.

A kay. |'mthere.

Q And here, you're tal king about the Spalink
reference; is that correct?

A Yes.

Q And if you could take a nonent to read
paragraph 109 to yourself. And feel free to read
anything el se for context you need here, just to
orient yourself.

A (Wtness reviews docunent.)

Ckay.

Q Ckay. Do you see here that you state, in
t he second sentence of paragraph 109, "But the
bui |l ding systemin Spalink is a closed systent?

Do you see that?

A. Yes.
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J. Pal ner

Q What do you nean by a "cl osed systent?

A That it's not -- that all of the elenents
are all tied together without an interface wth,
say, the Worldw de Wb or Internet or sone simlar
out si de resource.

Q Do you agree that Spalink discloses a
connection to the Internet?

A | do -- as ny statenent says, the only
disclosure in Spalink is of a connection to the
Internet or -- the only disclosure in Spalink of a
connection to the Internet or any other type of
network, external or otherwise, is sinply to connect
the -- or, is to connect the various buildings to
the central processor/controller 205.

Q So you do agree that Spalink discloses a
connection to the Internet?

A | don't have a specific recollection of

that, but | can doubl e-check that.

Q Sure. | think you have Spalink in front
of you.
A | do. Yes.

Q Sorry. |Is that "yes" in response to ny
guestion or that you have it -- you found it?

Maybe | can just rephrase ny question.
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J. Pal ner
So do you agree that Spalink discloses a
connection to the Internet?

A | do agree.

Q And here, in your declaration, you cite
figure 2 of Spalink; is that correct?

A | do.

Q And do you see there, kind of at the
bottom of figure 2 of Spalink, there is a reference
to "renote | ocation 230"7?

A Yes.

Q What is renote [ ocation 230 in Spalink?

A It 1ooks like renote location 230 is a
renote interface for a user to interact with the
control system

Q And do you agree that this system can
receive a request froma user, using renote |ocation
230 in Spalink?

A Yes.

Q What is el enent 235 in Spalink?

You see that's also present there in
figure 27?

A | do. It's a wireless conmunication

mechani sm

Q What is | P-protocol -enabl ed conmuni cati on?
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J. Pal ner
A It's an Internet communication protocol.
Q So in your opinion, if a communication is

done via | P-protocol -enabl ed communi cation, is that
communi cation over the Internet?
A Not necessarily. You can use the sane
protocol for intranet comrunication.
Q Are | P-protocol -enabl ed communi cati ons
perforned over the Internet?
A Yes.
M5. LAUGHTON: | think we can go off the
record, please.
(At 1:39 p.m a recess was taken.)
(At 1:45 p.m the deposition resunes.)
M5. LAUGHTON: Al right. | have no

further questions.

MR, LINK: | just had one question for
Dr. Pal ner.
EXAM NATI ON
BY MR LINK
Q Dr. Palnmer, in |ooking at your report and

preparing for this deposition, did you find any
errors that you wanted to correct for the record?
A | did notice a couple of errors in --

specifically in the discussion on |egal term nol ogy,
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specifically under "obviousness.”" This wll be on
page 11 in paragraph 18.

The statenent "Cbviousness may be found
where there is clear and convincing evidence that
the differences between the subject matter sought™
-- et cetera -- that should be corrected to "where
there is a preponderance of evidence."

Now, ultimately, that didn't affect ny
anal ysis because | did ny anal ysis based on the
preponderance of the evidence, but | just wanted to
clear up that -- that little point of confusion.

And then one other point that | noticed,
in terns of a typographical error, was at the end of
par agraph 29, the top of page 18, the "I've
Interpreted all claimterns based upon their plain
and ordi nary neaning as they woul d have been
understood by a PCSITA, as of the effective filing
date, in the context of the" -- and that should be
the "'567" patent, rather than the "'983" patent.

MR. LINK: Thank you, Dr. Palnmer. | don't

have any ot her questions.

M5. LAUGHTON: | have no further

guesti ons.

MR. LINK: We can go off the record.
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M5. LAUGHTON: Yeah.
THE COURT REPORTER  Your orders, Counsel?
MR LINK: | just want standard order,
pl ease.
M5. LAUGHTON: Qur order is already on
file with TSG
(Time noted: 1:48 p.m)

JOHN A. PALMER, Ph. D.

Subscri bed and sworn to

before ne this day

of

2022.
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CERTI FI CATE

STATE OF NEW YORK )
Ss

I, Angela M Shaw Crockett, a Certified Court
Reporter, Registered Merit Reporter and Notary Public within
and for the States of New York, New Jersey and Connecti cut,
do hereby certify:

That JOHN A. PALMER, Ph.D., the w tness whose
deposition is herein before set forth, was duly sworn by ne
and that such deposition is a true record of the testinony
gi ven by such w tness.

| further certify that | amnot related to any of
the parties to this action by blood or nmarriage and that |
amin no way interested in the outcone of this matter.

In witness whereof, | have hereunto set ny hand

this 15th day of June, 2022.

ANGELA M SHAMICROCKETT CCR, CRR, RWR, CSR
LI CENSE NO. X1 00218400

TSG Reporting - Wrl dwi de 877-702-9580
032




© 00 N O U A~ W N PP

N B R R R R R R R R R
O © O N O 00N~ W N P O

21
22
23
24
25

Page 33
ERRATA SHEET

Case Nane:

Deposi ti on Date:

Deponent :
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