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YMTC’s Preliminary Reply (Paper 12, “Reply”) fails to address head-on 

Micron’s three independent grounds for denying institution.  Instead, the Reply 

attempts to distract from the actual issues with a narrative about the U.S. 

government’s grant awards to Micron,1 as if that has any bearing on whether YMTC 

is a Chinese state-owned entity.  It does not.  The reason for YMTC’s deflection is 

clear—YMTC does not and cannot deny that it is a Chinese state-owned entity that 

the Chinese government created and funds for its own purposes. 

First, as a Chinese state-owned entity, YMTC is not a statutorily authorized 

“person” entitled to file an IPR petition.  The fact that Micron asserted district court 

counterclaims against YMTC does not change the Supreme Court’s holding in 

Return Mail that sovereign entities are not authorized to file IPR petitions.  Nor does 

the Federal Circuit’s Bozeman decision—which allowed “no[n]-government-

owned” banks to file IPR petitions—help YMTC, which is a state-owned entity. 

Second, YMTC fails to acknowledge—let alone meet—its burden of proof to 

name all RPIs.  YMTC does not dispute that it is a state-owned entity of the Chinese 

government, or that the Chinese government has the ability to control the IPR and 

has a substantial vested interest in the outcome of this proceeding.  Instead, YMTC 

1 Of the seven exhibits YMTC submitted, four (EX1028-1030 and EX1033) relate 

entirely to Micron, not YMTC.  The only other exhibit that mentions YMTC 

(EX1032) simply reflects that YMTC is on the entity list. 
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twists Micron’s argument to mean that every passive, minority investor of a 

petitioner is an RPI.  That strawman argument fails. 

Third, the Board should reject YMTC’s attempt to cabin the Board’s 

discretion.  Even if YMTC were authorized to file an IPR petition (it is not), and the 

Chinese government were not an RPI (it is), YMTC does not dispute that it is in 

privity with the Chinese government.  As such, for sound policy reasons, the Board 

should not enable the Chinese government (or any foreign government) to challenge 

U.S. patents through proxies and threaten U.S. economic and strategic interests. 

I. YMTC’S ATTORNEY ARGUMENT IS UNSUPPORTED 

YMTC’s Reply alleges that Micron’s evidence of Chinese government 

ownership and control of YMTC is “unreliable and inaccurate.”  Reply, §I.  But, in 

doing so, YMTC does not dispute any of the following underlying facts supporting 

Micron’s argument.  First, YMTC does not dispute that the Chinese government 

both instigated and effectuated YMTC’s formation in furtherance of Chinese 

government priorities.  See POPR, §II.C.  Second, YMTC does not dispute it is a 

Chinese state-owned enterprise, funded with tens of billions of dollars from the 

Chinese government.  Id.  Indeed, YMTC provided no evidence to rebut Micron’s 

showing (e.g., the ownership structure in the POPR), notwithstanding that YMTC is 

best positioned to provide such information.  Third, YMTC does not dispute its 

status as China’s “national champion” for memory chips, established as part of the 
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Chinese government’s “Made in China 2025” initiative, which featured a “central 

role for the government in directing and financing Chinese businesses.” Id., §II.B, 

D. 

Rather than dispute these facts, YMTC mischaracterizes the Chinese 

government’s role as that of a mere “passive investor.”  E.g., Reply, 2.  But, as 

reflected by the dearth of citation to supporting evidence in the Reply, this is nothing 

more than attorney argument.  “Attorney argument is not evidence.”  Icon Health & 

Fitness, Inc. v. Strava, Inc., 849 F.3d 1034, 1043 (Fed. Cir. 2017).  Despite Board 

authorization to submit additional evidence with its Reply (see EX2050 (4/7/2025 

email from Board)), YMTC chose not to provide a declaration contradicting 

Micron’s showing.  Amazon.com, Inc. v. Appistry, Inc., IPR2015- 00480, Paper No. 

18 at 5-6 (P.T.A.B. July 13, 2015).  This failure carries consequences as YMTC 

bears the burden of proving that it has named all RPIs.  See Worlds Inc. v. Bungie, 

Inc., 903 F.3d 1237, 1242 (Fed. Cir. 2018). 

Rather than engage on the relevant facts about its extensive relationship with 

the Chinese government, YMTC attempts to distract the Board by discussing U.S. 

government grant awards to Micron.  Reply, 1, 3.  Government grants to Micron 

have no relevance to the discretionary denial issues currently before the Board, 

which relate exclusively to YMTC as the petitioner, not Micron as the patent owner. 

II. YMTC IS NOT A “PERSON” ENTITLED TO FILE AN IPR 
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YMTC faults Micron for relying “solely” on one case for its statutory 

interpretation argument.  Reply, 5.  But the case on which Micron relies—Return 

Mail—is controlling Supreme Court precedent and constitutes the best case on 

which Micron (or the Board) could rely.  YMTC attempts to distinguish itself from 

the Postal Service in Return Mail because the Court noted that non-government 

actors “face greater and more uncertain risks” in litigation (e.g., the possibility of 

punitive damages and injunctive relief) than government entities.  Id., (citing Return 

Mail).  But the Supreme Court’s decision did not turn on this distinction, rendering 

irrelevant the fact that Micron counterclaimed against YMTC.  Id., 5-6.  Moreover, 

given that Micron’s district court claims are counterclaims, Micron’s lack of viable 

options other than asserting counterclaims against YMTC, as claim, rather than the 

Chinese government, is unsurprising.2

The Supreme Court’s Return Mail analysis centered on the traditional canons 

of statutory construction, including the context of surrounding language, comparison 

to other statutes, and the “longstanding interpretive presumption that ‘person’ does 

not include the sovereign.”  Return Mail, Inc. v. U.S. Postal Service, 587 U.S. 618, 

626 (2019) (internal quotes omitted).  Notwithstanding that the Postal Service has 

2 This also disposes of YMTC’s argument that Micron took a “contrary” position 

(see Reply, 10) in district court.  Micron took no position in the district court on any 

RPI issue or privity of the Chinese government. 
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some hallmarks of a private business entity, the Supreme Court nonetheless 

concluded that the Postal Service was not a “person” entitled to file an IPR.  Id., 626-

627.  The same result obtains here.  See POPR, §IV.A. 

YMTC contends that Bozeman counsels for a different result (Reply, 6-7), but 

Bozeman is, if not inapposite, readily distinguishable.  In Bozeman, the Federal 

Circuit held that various banks were “distinct from the government for purposes of 

the AIA” and thus qualified as “persons” authorized to file an IPR petition under the 

AIA.  Bozeman Fin. LLC v. Fed. Rsrv. Bank of Atlanta, 955 F.3d 971, 975-976 (Fed. 

Cir. 2020).  But the Federal Circuit’s rationale for this conclusion included that 

“[t]he Banks do not receive congressionally appropriated funds” and “are not 

government-owned,” which is the opposite of YMTC’s relationship with the 

Chinese government.  Id.  Moreover, the Federal Circuit noted that the “issue [being 

decided] is narrow,” and its decision “is limited to the status of the Banks and does 

not prejudice other entities whose status as ‘persons’ under the AIA may separately 

be questioned.”  Id., 975.  Thus, YTMC’s reliance on Bozeman is misplaced. 

III. YMTC FAILED TO IDENTIFY ALL RPI’S 

Micron provided extensive evidence that the Chinese government is an RPI.  

See POPR, §§II.B-D (detailing, e.g., the creation of YMTC at the behest of the 

Chinese government to be its “national champion” memory company and the 

Chinese government’s specific ownership interest and ability to control YMTC).  
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Even on far weaker facts—e.g., where the patent owner merely produces some

evidence of an omitted RPI—the petitioner bears the ultimate burden of establishing 

that its petition names all RPIs and showing that the patent owner is incorrect.  

Worlds Inc., 903 F.3d at 1242.  Here, YMTC fails to acknowledge its burden, let 

alone meet it.  See generally Reply.  Rather than dispute that the Chinese government 

owns YMTC (which it cannot plausibly deny), YMTC attempts to distract with a 

lengthy discussion of the U.S. government’s alleged investment in Micron, which is 

wholly irrelevant to whether the Chinese government is an RPI vis-à-vis YMTC.  

See Reply, 1, 3, 7-8.  Whether or not Micron has any RPIs is simply not at issue in 

this proceeding.  Regardless, unlike the Chinese government’s relationship with 

YMTC, the U.S. government does not own Micron. 

YMTC also attempts to reframe Micron’s argument as broadly applying to 

every instance where a petitioner merely “ha[s] investors,” which would then 

purportedly extend IPR estoppel to “hundreds of other companies.”  Reply, 7-8.  This 

framing fundamentally distorts Micron’s position.  YMTC incorrectly conflates its 

situation (viz. a state-owned entity formed at the behest of the Chinese government, 

which provides ongoing financial support) with situations where a government (or 

governmental entity) merely holds a small minority ownership stake in, or provides 

grant awards to, a petitioner.  Basic corporate law demands recognition of the 

distinction between majority and minority ownership, as that distinction determines 
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the ability to control an entity.  Here, Micron showed, and YMTC failed to rebut, 

that the Chinese government owns YMTC.  This readily disposes of YMTC’s 

slippery slope argument that “every investor”—or even every “major investor”—

would necessarily be an RPI.  POPR, 7-8 (emphasis by YMTC). 

Citing Uniloc 2017 LLC v. Facebook Inc., 989 F.3d 1018, 1027-28 (Fed. Cir. 

2021), YMTC contends that “Micron never explains how the Chinese government 

controlled or could have controlled this proceeding, or how this petition was ‘filed 

at another party’s behest.’”  Reply, 7.  YMTC’s reliance on Uniloc is misplaced.  

Uniloc addressed a totally different fact pattern involving two otherwise unrelated 

entities—viz., whether LG Electronics, Inc. was an RPI of Facebook Inc.  Uniloc, 

989 F.3d at 1025.  Here, by contrast, YMTC exists only because of the Chinese 

government, which owns YMTC and funds it (with tens of billions of dollars) for its 

own purposes.  The most applicable guidance from Uniloc lies in its emphasis that 

the RPI determination “demands a flexible approach.”  Id., 1027-28.  In this respect, 

an important consideration is who would benefit from the IPR.  See POPR, 19 

(discussing AIT).  Notably, YMTC does not dispute that the Chinese government 

would “benefit from this proceeding” if it were instituted.  See Reply, 7. 

YMTC’s assertion that “Micron never argues nor provides evidence that 

YMTH controlled or could control this proceeding” is baseless.  Reply, 8.  As the 

POPR explains, YMTC admitted that it is wholly owned by Yangtze Memory 
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Technologies Holding Co., Ltd. (“YMTH”).  POPR, 7 (citing EX2021, 2).  YMTC’s 

failure to name YMTH is another reason the Board should deny institution. 

YMTC’s assertion that “Micron has long been on notice of YMTH’s interest, 

at least from YMTC’s November 2023 disclosure in district court,” is both irrelevant 

and self-defeating.  Reply, 9.  It simply does not matter whether Micron knew of 

YMTH’s ownership of YMTC.  And if Micron knew that YMTH was an RPI since 

November 2023, then YMTC itself certainly did too.  YMTC’s belated offer to 

“amend its identification of RPIs” yet again (id., 8) further confirms YMTC’s 

gamesmanship and is a tacit acknowledgement that YMTH should have been named 

in the first instance, or at least when YMTC amended its RPI disclosure (Paper 7). 

IV. THE BOARD SHOULD DISCRETIONARILY DENY INSTITUTION 
UNDER §314(a) 

YMTC begins by faulting Micron for not burdening the Board with additional 

merits-based arguments against institution.  Reply, 9.  On that basis, YMTC 

contends that “the petition should be instituted.”  Id.  But such an approach would 

eviscerate the entirety of the Board’s discretion—provided by Congress under 35 

U.S.C. §314(a), §325(d), and other statutes—to deny institution.  Not only has the 

Federal Circuit repeatedly affirmed the Board’s authority to discretionarily deny 

institution, but the PTO Director has also recently announced a new procedure for 

evaluating discretionary denial, which closely matches Micron’s approach here (i.e., 

focusing on discretionary issues at the outset).  See Interim Processes for PTAB 
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Workload Management issued March 26, 2025 (the “Interim Procedure”).  In 

particular, the Director’s Interim Procedure bifurcates discretionary denial and 

merits briefing so that merits issues only need to be addressed if institution is not 

discretionarily denied.  Id. (“to facilitate this bifurcated approach, the USPTO will 

permit parties to file separate briefing on [discretionary denial]”).  Id., 1-2. 

With respect to the substance of Micron’s §314(a) argument, YMTC has little 

to say.  See Reply, 9-10.  To begin, YMTC does not dispute that the Chinese 

government is not a “person” entitled to file an IPR.  See generally Reply.  Nor could 

it do so in view of Return Mail.  Instead, YMTC attempts to conflate Micron’s 

independent, separate arguments which do not rise or fall together (compare POPR, 

§IV.A with §IV.C).  See Reply, 10.  Rather, the crux of Micron’s third argument is 

that, even if YMTC is a “person” allowed to file an IPR, the Board should deny 

institution because the Board should not allow the Chinese government to do through 

the backdoor (file an IPR petition using YMTC as a proxy) what it plainly cannot do 

through the front door (file an IPR petition in its own name).  POPR, 28-31.  

Significantly, YMTC does not deny that the Chinese government (as the entity that 

owns, founded, funded, and finances YMTC) has a substantial vested interest in the 

outcome of this proceeding and will benefit from any redress.  Indeed, putting aside 

any RPI issues, YMTC does not attempt to rebut Micron’s showing (see POPR at 

28-29) that the Chinese government is in privity with YMTC. 
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Nor does YMTC address the case law that the Board “may deny institution 

for “whatever reason” at all, including “based on a party’s status as a sovereign.”  

POPR, 27 (citing Saint Regis Mohawk Tribe v. Mylan Pharms. Inc., 896 F.3d 1322, 

1327 (Fed. Cir. 2018)).  Instead, YMTC accuses Micron of “inject[ing] its political 

biases into this IPR.”  Reply, 10.  That suggestion is not well-taken because Micron’s 

arguments would apply equally to other sovereigns.  Regardless, the Federal Circuit 

has held that the Board “bears the political responsibility of determining which cases 

should proceed.”  Saint Regis, 896 F.3d at 1327.  And the Director’s recent Interim 

Guidance reaffirmed that “the parties are permitted to address all relevant 

considerations,” including “[c]ompelling economic, public health, or national 

security interests.”  Interim Guidance, 2.  In this regard, YMTC does not contest the 

foreign policy and national security concerns discussed in the POPR at 30-31. 

YMTC spills most of its ink trying to factually distinguish the Microsoft case.  

Reply, 9-10.  But in doing so, YMTC makes Micron’s point—to wit, that both 

discretion and prudence demand avoiding the deep dive into highly factual issues 

and simply “exercis[ing] [] discretion to deny review to avoid any concerns that the 

[Chinese] government is obtaining a benefit to which it is not permitted under Return 

Mail.”  Microsoft Corp. v. Sci. Applications Int’l Corp., IPR2019-01311, Paper No. 

35 at 13-14 (P.T.A.B. Feb. 3, 2020). 

Patent Owner respectfully requests that the Board deny institution. 
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Respectfully submitted, 

Dated:  April 18, 2025 ORRICK, HERRINGTON & SUTCLIFFE LLP 

By:    /Travis Jensen / 
Travis Jensen, Reg. No. 60,087 
Orrick, Herrington & Sutcliffe LLP 
1000 Marsh Road 
Menlo Park, CA 94025-1015 
Counsel for Patent Owner
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