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I. Introduction

I, David Smith, declare as follows:

l. I have been retained on behalf of Baby Bjorn, AB (“Baby Bjorn”) for the
above-captioned inter partes review proceeding to provide my expert
opinions and expert knowledge. I understand that this proceeding involves
U.S. Patent No. 11,786,055 (“the '055 Patent”) titled “Adjustable Child
Carrier” by Rodney V. Telford, and that the 055 Patent is currently assigned
to The ERGO Baby Carrier, Inc., (“ERGO”). I have been informed that the
focus of this proceeding is challenging claims 1-30 of the "055 Patent (the
“Challenged Claims”).

2. In preparing this declaration, I have reviewed and am familiar with all the
references cited herein. I have reviewed and am familiar with the "055 Patent
and its file history. I confirm that to the best of my knowledge the
accompanying exhibits are true and accurate copies of what they purport to
be, and that an expert in the field would reasonably rely on them to formulate
opinions such as those set forth in this declaration.

3. The "055 Patent describes embodiments of adjustable baby carriers. I am
familiar with the technology described in the "055 Patent as of its April 20,
2023 filing date and its claimed October 30, 2015 priority date.

4. I have been asked to provide my independent technical review, analysis,
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insights, and opinions regarding the 055 Patent and the references that form
the basis for the grounds of rejection set forth in the Petition for Inter Partes
Review of the "055 Patent.

II.  Qualifications

5. A copy of my Curriculum Vitae is submitted as Exhibit 1004 in this
proceeding. It includes details of my education, professional, and employment
credentials. Further experience with baby products and products with
adjustable portions is laid out below.

6. I am currently the President of Alpine Engineering & Design, Inc. I am a
registered Professional Mechanical Engineer in the States of Utah and Idaho.
I am also a Certified Safety Professional in comprehensive practice. I received
my Bachelor of Science degree in Mechanical Engineering from Brigham
Young University - Idaho, in 2007. I received a Master’s of Science Degree
in Mechanical Engineering and a Masters of Business Administration (MBA)
from Brigham Young University in 2011. I have approximately 15 years of
experience in the fields of mechanical engineering, product development,
mechanical design, and much of this design work has involved axle and pivot
assemblies and other rotating components. In my role as a consultant, I have
worked on numerous products, including baby bottle warmers, car seat

handles, baby bouncers, and products including soft goods such as pet
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carriers, hammocks, collapsible soccer goals, and the like.

7. I am a named inventor on 7 U.S. patents with a number of other patent
applications pending. A list of my patents is appended with my CV. I have
significant experience with the patent process.

8. I have testified in a number of cases, both at trial and by deposition. My time
is billed at a rate of $500 per hour in this proceeding. The compensation
received from this case is not contingent upon my opinions or performance,
the outcome, or any issues involved in or related to the proceeding.

III. My Understanding of Legal Principles

0. I understand that the Petitioner must demonstrate by a preponderance of the
evidence that the challenged claims are unpatentable. I understand that the
preponderance of the evidence standard is one characterized as being more
likely than not. As each claim is considered a separate invention, [ understand
that the Petitioner’s burden is applicable individually to each claim.

10. I further understand that determining whether a patent claim is unpatentable
requires two steps: first, construction of the meaning and scope of the claim
(or individual terms of the claim), and second, comparing the properly
construed claim to the prior art. A party may assert unpatentability on the basis

of anticipation or obviousness.
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11. I understand that my analysis requires an understanding of the scope of the
055 Patent claims and that the disclosures of the "055 Patent and the prior art
are judged from the perspective of a person of ordinary skill in the art at the
time of the purported invention. For the purposes of this declaration, I have
been instructed to consider the time of the purported invention of the "055
Patent to be October 30, 2015, the earliest possible priority date for the "055
Patent.

12.  Tunderstand that during an inter partes review, claims of an unexpired patent
are to be construed according to their ordinary and customary meaning as
would be understood by a person of ordinary skill in the relevant art within
the context of the patent record. Unless otherwise noted, I have given the
claim terms their plain and ordinary meaning as understood by a person of
ordinary skill in the art at the time of purported invention.

13. I understand that a patent applicant ordinarily claims the structures of its
invention directly by reciting such structure in the claims. I understand also
that a patent applicant may claim subject matter “as a means or step for
performing a specified function without the recital of structure, material, or
acts in support thereof.” 35 U.S.C. § 112(f). If a patentee chooses to do so, I
understand that the scope of the claim is restricted “to only the structure,

materials, or acts described in the specification as corresponding to the

_4-
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claimed function and equivalents thereof.”!. I understand that the absence of
the word “means” in a claim creates a rebuttable presumption that Section
112(f) does not apply.? 1 also understand, however, that “the presumption can
be overcome . . . if the challenger demonstrates that the claim term fails to
recite sufficiently definite structure or else recites function without reciting
sufficient structure for performing that function.”

14. I understand that a claim is unpatentable if it is anticipated or obvious. I
understand that anticipation of a claim requires that every element of a claim
is expressly or inherently disclosed in a single prior art reference. I understand
that an anticipating reference need not use the exact terms of the claims, but
must describe the patented subject matter with sufficient clarity and detail to
establish that the claimed subject matter existed in the prior art and that such
existence would be recognized by persons of ordinary skill in the field of the
purported invention. I also understand that an anticipating reference must
enable one of ordinary skill in the art to reduce the purported invention to

practice without undue experimentation.

Y Williamson v. Citrix Online, LLC, 792 F.3d 1339, 1347 (Fed. Cir. 2015)
2 Id. at 1348
3 1d. at 1349 (internal quotations omitted).
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15. Tunderstand that a patent claim is unpatentable if the claimed invention would
have been obvious to a person of ordinary skill in the art at the time of the
purported invention. This means that even if all of the requirements of the
claim cannot be found in a single prior art reference that would anticipate the
claim, the claim can still be unpatentable.

16. I understand that an obviousness analysis involves comparing a claim to the
prior art to determine whether the claimed invention would have been obvious
to a person of ordinary skill in the art at the time of the purported invention in
view of the prior art and in light of the general knowledge in the art as a whole.
I also understand that obviousness is ultimately a legal conclusion based on
underlying facts of four general types, all of which must be considered: (1)
the scope and content of the prior art; (2) the level of ordinary skill in the art;
(3) the differences between the claimed invention and the prior art; and (4)
any objective indicia of non-obviousness.

17. 1 also understand that obviousness may be established by combining or
modifying the teachings of the prior art. Specific teachings, suggestions, or
motivations to combine any first prior art reference with a second prior art
reference can be explicit or implicit, but if relied upon must have existed
before the date of purported invention. I understand that prior art references

themselves may be one source of a specific teaching or suggestion to combine
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features of the prior art, but that such suggestions or motivations to combine
art may come from the knowledge of a person of ordinary skill in the art.
Specifically, a rationale to combine the teachings of references may include
logic or common sense available to a person of ordinary skill in the art.

18. I understand that a reference may be relied upon for all that it teaches,
including uses beyond its primary purpose. I understand that though a
reference may be said to teach away when a person of ordinary skill, upon
reading the reference, would be discouraged from following the path set out
in the reference, the mere disclosure of alternative designs does not teach
away.

19. I further understand that whether there is a reasonable expectation of success
from combining references in a particular way is also relevant to the analysis.
I understand there may be a number of rationales that may support a
conclusion of obviousness, including:

e  Combining prior art elements according to known methods to yield
predictable results;

e  Substitution of one known element for another to obtain predictable
results;

e Use of a known technique to improve similar devices (methods, or

products) in the same way;

-7 -
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e Applying a known technique to a known device (method, or product)
ready for improvement to yield predictable results;

e “Obvious to try’—choosing from a finite number of identified,
predictable solutions, with a reasonable expectation of success;

e Known work in one field of endeavor may prompt variations of it for
use in either the same field or a different one based on design incentives
or other market forces if the variations are predictable to one of ordinary
skill in the art; and

e Some teaching, suggestion, or motivation in the prior art that would
have led one of ordinary skill to modify the prior art reference or to
combine prior art teachings to arrive at the claimed invention.

20. I understand that it is not proper to use hindsight to combine references or
elements of references to reconstruct the invention using the claims as a guide.
My analysis of the prior art is made from the perspective of a person of
ordinary skill in the art at the time of the purported invention.

21. I understand that so-called objective indicia may be relevant to the
determination of whether a claim is obvious should such evidence be alleged.
Such objective indicia can include evidence of commercial success caused by
an invention, evidence of a long-felt need that was solved by an invention,

evidence that others copied an invention, skepticism or disbelief by those
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skilled in the art, failure of others, praise of the invention, evidence that an
invention achieved a surprising result, or near simultaneous invention by
multiple parties. I understand that most of such evidence must have a nexus,
or causal relationship to the elements of a claim, in order to be relevant to the
obviousness or non-obviousness of the claim. I am unaware of any such
objective considerations of non-obviousness having a nexus to the claims at
issue in this proceeding.

22. I understand that for a reference to be used to show that a claim is obvious,
the reference must be analogous art to the claimed invention. [ understand that
a reference 1s analogous to the claimed invention if the reference is from the
same field of endeavor as the claimed invention, even if it addresses a different
problem, or if the reference is reasonably pertinent to the problem faced by
the inventor, even if it is not in the same field of endeavor as the claimed
invention. I understand that a reference is reasonably pertinent based on the
problem faced by the inventor as reflected in the specification, either explicitly
or implicitly.

IV. Overview of the "055 Patent

23. The US 11,786,055 to ERGO is titled Adjustable Child Carrier and is directed
to a soft structured child carrier that can be worn on both the front or the back

of the wearer and is adjustable in order to maintain an ergonomic carrying
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position of the child throughout multiple stages of the child’s physical

development. The patent states: “Embodiments described herein provide a

wearable child carrier that can be adapted to a baby’s size and provide

ergonomic positioning of the child throughout the range of the carrier
adjustability.”*

24.  The "055 Patent teaches that the intended ergonomic position of the child is
the spread squat position — commonly known as the “frog leg”, “frog”, or “M”
position — in which the child’s spine is maintained in a natural “C” curve and
the child’s weight is distributed so as to encourage pelvic development by
avoiding a “posture where the child is primarily sitting on his or her sacrum”.’

25. The patent teaches a soft structured child carrier of typical design, in which a
main body is coupled to shoulder straps and a waist belt. The main body is
comprised of a torso support portion, which is configured to provide support
of the upper body of the child, a bucket seat portion, which is configured to
support the hips and posterior of the child, and two thigh supports (one on

each side of the bucket seat), the two of which are configured to support the

legs of the child.®

47055 Patent 2:34-37
3055 Patent 7:31-39
6055 Patent 7:18-39
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26. The torso support is connected to the wearer by the shoulder straps, the first
ends of which are permanently fixed to the top of the torso support. The
opposing ends of the shoulder straps are detachably attached to the lower half
of the torso support. The shoulder straps are of the type commonly used in
the art.

27.  The carrier includes a bucket seat. The depth and width of the bucket seat can
be adjusted. Adjusting the depth of the bucket seat consequently adjusts the
height of the carrier.

28.  The thigh supports are permanently fixed to the torso support and disposed on
each side of a seat center portion, and are detachably attached to the inside of
the waist belt by the base width adjusters 150. The design of the thigh support
attachment system allows the user to selectively configure the base width
adjusters to adjust the width and depth of the bucket seat and thigh support
combination.’

29. Also included is an adjustable neck support, which attaches to the torso
support at one of three discrete connection points. The neck support can act

as a head, neck, or back support depending on the attachment configuration

and the size of the child.?

72055 Patent 8:12-19
8055 Patent 14:8-20
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30. These elements are identified in the annotated Figure 2A and 2B of the "055
Patent below. The torso support is shown in red, the neck support in purple,
the waist band in orange, the bucket seat in green, the thigh supports in blue,
the shoulder straps in teal, and the thigh width adjusters in yellow. Figure 2A

shows an inside view of the baby carrier and Figure 2B shows an outside view

of the baby carrier.
,,,,, 77
.,--"/”
= /7{ Shoulder
‘l 195,/ /. Straps
Neck Support
1997/
180/ Torso Support
7 Seat Center
H Portion
)_174 175 .
142-89 12 @ -
10 ! Gusset Portion
o 1O 2 ———
ﬁ‘f H“"‘“‘-a._mu R Vi ‘,/‘/ . {&7‘. ‘}
‘u-..%:\ ~—— il {k\ H’!
[V = X |
7D (AR, " — [Waistsen
151 <IN .
" 1o Base Width

/ | Ve
117
126 115 128 Adjusters

FIG. 2A

-12 -

4869-8622-9233\1

BABYBJORN AB EXHIBIT 1003, PAGE 15



/'/ﬁl—
' oy /) Shoulder
2L Straps
190 4 Neck Support
7
180 oy
/ Torso Support
184
P— Seat Center
18 Portion
! 130
n Thigh Width
Adjusters

Thigh Supports

Waist Belt

Gusset Portion

V. Challenged Claims

31. Thave listed the challenged claims below, with numbers and letters identifying
each element of the claims that are used for clarity throughout the report.
Claim 1
Ipre — “An adjustable child carrier for supporting a child by a user, the
adjustable child carrier comprising:”
la — “a body configured to support the child,”

1b — “wherein the body forms a bucket seat configured to support legs of the

-13 -
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child;”

lc — “a neck support comprising a first neck support attachment and a second
neck support attachment;”

1d — ““a first shoulder strap coupled to the body and configured to extend over
a first shoulder of the user;”

le — “a second shoulder strap coupled to the body and configured to extend
over a second shoulder of the user;”

1f — “a first attachment disposed on the first shoulder strap and configured to
receive the first neck support attachment;”

1g — “a first attachment disposed on the first shoulder strap and configured to
receive the first neck support attachment;”

lh — “wherein the neck support is configured in an upward neck supporting
position when the first neck support attachment is coupled to the first
attachment and the second neck support attachment is coupled to the second
attachment;”

li — “the body forming a first thigh support and a second thigh support;”

1j — “a first setting, a second setting, and a third setting defined by the
adjustable child carrier; and”

1k — “at least one thigh support adjuster coupled to the first thigh support and

the second thigh support,”

- 14 -
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Im — “wherein the at least one thigh support adjuster is configured to be
selectively positioned to one of the first setting, the second setting, or the third
setting to thereby adjust a length of the body to accommodate various sizes of
the child as the child ages,”

In — “wherein the length is defined from a bottom of the bucket seat to a top
of the body.”

Claim 2

2pre — “The adjustable child carrier of claim 1,”

2a — “wherein selectively positioning the at least one thigh support adjuster at
the first setting adjusts the length of the body to a first length,”

2b — “wherein selectively positioning the at least one thigh support adjuster at
the second setting adjusts the length of the body to a second length greater
than the first length,”

2c¢ — “wherein selectively positioning the at least one thigh support adjuster at
the third setting adjusts the length of the body to a third length greater than
the second length.”

Claim 3

3 pre — “The child carrier of claim 1,”

3a — “wherein adjustment of the at least one thigh support adjuster adjusts a

depth of the bucket seat for the child.”

- 15 -
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Claim 4

4 pre — “The adjustable child carrier of claim 1,”

4a — “wherein the first setting is at least partially vertically displaced from the
second setting,”

4b — “the second setting is at least partially vertically displaced from the third
setting,”

4c — “and the third setting is at least partially vertically displaced from the first
setting,”

4d — “wherein the adjustable child carrier defines the second setting between
the first setting and the third setting.”

Claim 5

5 pre — “The adjustable child carrier of claim 2,”

5a — “wherein adjusting the length of the body to the first length configures
the adjustable child carrier in an infant mode,”

5b — “wherein, in the infant mode, the adjustable child carrier is configured to

carry the child when the child has a height within a range of 20-24 inches.”

Claim 6

6 pre — “An adjustable child carrier for supporting a child by a user, the
adjustable child carrier comprising:”

6a — “a body configured to support the child between the body and a torso of

- 16 -
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the user,”

6b — “wherein the body forms a bucket seat configured to support legs of the
child;”

6¢ — “a neck support comprising a first neck support attachment and a second
neck support attachment;”

6d — “a first shoulder strap coupled to the body and configured to extend over
a first shoulder of the user;”

6e — “a second shoulder strap coupled to the body and configured to extend
over a second shoulder of the user;”

6f — ““a first attachment disposed on the first shoulder strap and configured to
receive the first neck support attachment;”

6g — “a second attachment disposed on the second shoulder strap and
configured to receive the second neck support attachment,”

6h — “wherein the neck support is configured in an upward neck supporting
position when the first neck support attachment is coupled to the first
attachment and the second neck support attachment is coupled to the second
attachment;”

61 — “the body forming a first thigh support and a second thigh support;”

6] — “at least one thigh support adjuster coupled to the first thigh support and

the second thigh support; and”

-17 -
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6k — “a first position, a second position, and a third position defined by the
adjustable child carrier,”

6l — “wherein the first position corresponds to a first setting, the second
position corresponds to a second setting, and the third position corresponds to
a third setting,”

6m — “wherein adjustment of the at least one thigh support adjuster among the
first position, the second position, and the third position adjusts a length of the
body to configure the adjustable child carrier to one of the first setting, the
second setting, or the third setting,”

6n — “the length defined from a bottom of the bucket seat to a top of the body.”
Claim 7

7 pre — “The adjustable child carrier of claim 6,

7a — “wherein adjustment of the at least one thigh support adjuster from the
first position to the second position adjusts the length of the body from a first
length to a second length,”

7b — “the second length being greater than the first length,”

7¢ — “wherein adjustment of the at least one thigh support adjuster from the
second position to the third position adjusts the length of the body from the
second length to a third length,”

7d — “the third length being greater than the first length and the second

- 18 -
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length.”

Claim 8

8 pre — “The adjustable child carrier of claim 6,”

8a — “wherein adjustment of the at least one thigh support adjuster adjusts a
depth of the bucket seat for the child.”

Claim 9

9 pre — “The adjustable child carrier of claim 6,”

9a — “wherein the first position is at least partially vertically displaced from
the second position,”

9b — “the second position is at least partially vertically displaced from the third
position,”

9c¢ — “and the third position is at least partially vertically displaced from the
first position,”

9d — “wherein the adjustable child carrier defines the second position between
the first position and the third position.”

Claim 10

10 pre — “The adjustable child carrier of claim 7,”

10a — “wherein adjusting the length of the body to the first length configures
the adjustable child carrier in an infant mode,”

10b — “wherein, in the infant mode, the adjustable child carrier is configured

-19 -
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to carry the child when the child has a height within a range of 20-24 inches.”
Claim 11

11 pre — “An adjustable child carrier for supporting a child by a user, the
adjustable child carrier comprising:”

11a — “a body configured to support the child,”

11b — “wherein the body forms a bucket seat configured to support legs of the
child;”

11¢—“aneck support comprising a first neck support attachment and a second
neck support attachment;”

11d — “a first shoulder strap coupled to the body and configured to extend over
a first shoulder of the user;”

11e — ““a second shoulder strap coupled to the body and configured to extend
over a second shoulder of the user;”

11f — “a first attachment disposed on the first shoulder strap and configured
to receive the first neck support attachment;”

11g — “a second attachment disposed on the second shoulder strap and
configured to receive the second neck support attachment,”

11h — “wherein the neck support is configured in an upward neck supporting
position when the first neck support attachment is coupled to the first

attachment and the second neck support attachment is coupled to the second

-20 -
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attachment;”

111 — “wherein folding the neck support down and away from the user
configures the neck support in an outside folded down position, the outside
folded down position reducing a length of the body in relation to the upward
neck supporting position;”

11j — “the body forming [G1] a first thigh support and [G2] a second thigh
support;”

11k — “wherein the body, the first thigh support, and the second thigh support
in combination form a seat for the child;”

111 — “a first setting, a second setting, and a third setting defined by the
adjustable child carrier; and”

11m — *“at least one thigh support adjuster coupled to the first thigh support
and the second thigh support,”

11n — “wherein selective positioning of the at least one thigh support adjuster
at the first setting, the second setting, or the third setting adjusts the length of
the body to accommodate various sizes of the child as the child ages,”

110 — “the length defined from a bottom of the bucket seat to a top of the
body.”

Claim 12

12 pre — “The adjustable child carrier of claim 11,”

-21 -
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12a — “wherein adjustment of the at least one thigh support adjuster adjusts a
depth of the bucket seat for the child.”

Claim 13

13 pre — “The adjustable child carrier of claim 11,”

13a — “wherein the first setting is at least partially vertically displaced from
the second setting,”

13b — “the second setting is at least partially vertically displaced from the third
setting,”

13c — “and the third setting is at least partially vertically displaced from the
first setting,”

13d — “wherein the adjustable child carrier defines the second setting between
the first setting and the third setting.”

Claim 14

14 pre — “The adjustable child carrier of claim 11,”

14a — “wherein selectively positioning the at least one thigh support adjuster
at the first setting adjusts the length of the body to a first length,”

14b — “wherein selectively positioning the at least one thigh support adjuster
at the second setting adjusts the length of the body to a second length greater
than the first length,”

l4c — “wherein selectively positioning the at least one thigh support adjuster

-22 -

4869-8622-9233\1

BABYBJORN AB EXHIBIT 1003, PAGE 25



at the third setting adjusts the length of the body to a third length greater than
the second length.”

Claim 15

15 pre — “The adjustable child carrier of claim 11,”

15a — “wherein the seat is configured to support the child in a spread squat
position.”

Claim 19

19 pre — “The adjustable child carrier of claim 1,”

19a — “wherein the bucket seat is configured to support the child in a spread
squat position.”

Claim 20

20 pre — “The adjustable child carrier of claim 6,”

20a — “wherein the bucket seat is configured to support the child in a spread
squat position.”

Claim 21

21 pre — “The adjustable child carrier of claim 5,”

21a — “wherein adjusting the length of the body to the third length configures
the adjustable child carrier in a toddler mode, wherein, in the toddler mode,
the adjustable child carrier is configured to carry the child when the child has

a height of at least 28 inches.”

-3 -

4869-8622-9233\1

BABYBJORN AB EXHIBIT 1003, PAGE 26



Claim 22

22 pre — “The adjustable child carrier of claim 10,”

22a — “wherein adjusting the length of the body to the third length configures
the adjustable child carrier in a toddler mode, wherein, in the toddler mode,
the adjustable child carrier is configured to carry the child when the child has
a height of at least 28 inches.”

Claim 23

23 pre — “The adjustable child carrier of claim 14,”

23a — “wherein adjusting the length of the body to the first length configures
the adjustable child carrier in an infant mode, wherein, in the infant mode, the
adjustable child carrier is configured to carry the child when the child has a
height within a range of 20-24 inches.”

Claim 24

24 pre — “The adjustable child carrier of claim 23,”

24a — “wherein adjusting the length of the body to the third length configures
the adjustable child carrier in a toddler mode, wherein, in the toddler mode,
the adjustable child carrier is configured to carry the child when the child has
a height of at least 28 inches.”

Claim 28

28 pre — “The adjustable child carrier of claim 1,”
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28a— “wherein each of the first setting, the second setting, and the third setting
is visible to the user for the selective positioning of the at least one thigh
support adjuster.”

Claim 29

29 pre — “The adjustable child carrier of claim 6,”

29a — “wherein each of the first position, the second position, and the third
position is visible to the user for the adjustment of the at least one thigh
support adjuster.”

Claim 30

30 pre — “The adjustable child carrier of claim 11,”

30a— “wherein each of the first setting, the second setting, and the third setting
is visible to the user for the selective positioning of the at least one thigh
support adjuster.”

VI. Level of Ordinary Skill in the Art

32. I understand that several factors are relevant to determining the level of
ordinary skill in the art at the time of the claimed invention. I understand that
those factors include: (1) the educational level of the inventor(s); (2) type of
problems encountered in the art; (3) prior art solutions to those problems; (4)
rapidity with which innovations are made; (5) sophistication of the
technology; and (6) educational level of active workers in the field.
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33.  The art of the "055 Patent relates to child carriers, and more particularly child
carriers that are adaptable to ergonomically carry a child as the child grows.’

34. Mr. Rodney V. Telford is the sole inventor of the '055 Patent. It is my
understanding that Mr. Telford has a degree from the Parsons School of
Design.!'”

35. The types of problems encountered in the art include creating a baby carrier
that is comfortable and ergonomic for both the child and the wearer. For
years, this has included incorporating adjustments into child carriers,
including adjustments for width, height and neck supports. There are many
prior art solutions to the problems encountered in the art, as evidenced by the
hundreds of patents and prior art publications listed on the face of the patent.
Prior art solutions to the problems included adjustable portions for the height
and width of the main body as well as for the neck support. Well known and
common techniques included buttons, drawstrings, hook and loop (Velcro®),
zippers, inserts and the like.

36. Innovations are made incrementally, as child carriers are not new and the

materials, components, elements and methods are generally known in the art.

9055 Patent 1:20-25
10 https://www.linkedin.com/in/rodney-telford-18043378/ (Ex. 1020)
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Further, the technology is not sophisticated, consisting of fabric, and fasteners
that are widely used.

37. Workers in the field commonly have a degree in a design-based art or science
including industrial design,!' product development,'? fashion design,'® or
engineering.

38.  After considering the factors mentioned above, and based on the disclosure of
the '055 Patent, a POSITA at the relevant time would have had at least a four-
year degree in a design-based field which may include, fashion design,
industrial design, mechanical engineering or another technical field of study,
or equivalent experience, and familiarity working with child products and/or

adjustable products.

VII. Summary of the Prosecution History

39. The provisional patent application to which the 055 Patent claims priority
was initially filed on Oct. 30,2015. The 055 Patent is assigned to The ERGO
Baby Carrier, Inc., (ERGO). The prosecution file history shows that the
claims were rejected upon initial examination, with the examiner stating that

the claims were unpatentable for double patenting over the claims of three

1 https://www.linkedin.com/in/kevinscheiferstein/ (Ex. 1021)
12 https://www.linkedin.com/in/thomas-aleblad-5b23ab40/ (Ex. 1022)
13 https://www.linkedin.com/in/rodney-telford-18043378/ (Ex. 1020)
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parent patents (U.S. Patent Nos. 10,426,275; 11,051,634; and 11,583,104),
which are also assigned to ERGO.'* After 15 new claims were added, and all
the existing claims were either amended or cancelled!’, a notice of allowance
of claims 2-5, 8-9, 11-13, 15-16, & 18-36 was issued on August 31, 2023 and
the patent issued on October 17, 2023. Notably, the amended claims now
included the phrase “bucket seat”, the discretization of the thigh support
adjustments and their relation to the “length of the [main] body”, and the
definitions of “infant mode” and “toddler mode”, among others. !¢

A. Claim Construction

40. I understand that during an inter partes review, claims of an unexpired patent
are to be construed according to their ordinary and customary meaning as
would be understood by a person of ordinary skill in the relevant art within
the context of the patent record.

1. Thigh Support Adjuster

41. The term “thigh support adjuster” does not have an ordinary or customary
meaning as would be understood by a POSITA in the context of the patent
record.

42. The term “thigh support adjuster” only appears in the claims, it does not

4 Office Action 08/07/2023 — Non-Final Rejection
15 Amended Claims 8/22/2023
16 Amended Claims 8/22/2023
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appear in the specification. It was not a topic discussed in a meaningful way
between the examiner and the applicant during prosecution. I have searched
the exact term “thigh support adjuster” on Google and found that all hits on
the first 5 pages'’ for this term relate to electrical or mechanical car seat
adjustment mechanisms, except for one hit that was served relating to the *055
Patent itself, which appears to now be a dead link.!® In other words, and
setting aside hits for the *055 Patent, no hit returned by Google came from the
field of soft child carrier products or from the children’s products field more
broadly.

43.  Thus, it is difficult for a POSITA to properly construe the term—this is a term
coined by the patentee and which is not explained in the patent, and which
does not carry an understood meaning or known structure in the field.
Accordingly, there appear to be three possible outcomes for understanding the
“thigh support adjuster”: first, a POSITA may attempt to assign a plain
meaning in accordance with the other requirements of the claim (“First
Construction”). Second, upon finding no plain meaning, a POSITA would

find the term is indefinite. Third, the term should be construed according to

17 Only the first five pages of results were reviewed. This statement in no way suggests
that the term appears on page 6, or any other page, in relation to child carriers.

18 https://patentsgazette.uspto.gov/week42/OG/html/1515-3/US11786055-20231017.html
(Ex. 1023)
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§112(f) as it is a means plus function term (“Third Construction”).

Plain Meaning

44. It is my opinion that there is no plain and ordinary meaning for the term thigh
support adjuster in light of the patent’s disclosures and the knowledge of those
of ordinary skill in the art.

45. Examples of characteristics of the “thigh support adjuster” required by the
claims are shown below:

e Coupled to both the first thigh support and the second thigh support.'’

e Configured to be selectively positioned to one of the first setting, the
second setting or the third setting to adjust the length of the body to
accommodate various sizes of the child as the child ages.*

e Adjusts a depth of the bucket seat for the child.?!

e Positioning at the second setting at least partially obscures the first
setting.??

e Positioning at the third setting at least partially obscures the second

setting.?

192055 Patent Claims 1, 6 and 11
207055 Patent Claim 1 (Similar language in claims 6 and 11)
21055 Patent Claims 3, 8 and 12
22055 Patent Claim 16
23055 Patent Claim 18
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e Each of the first, second and third settings is a discrete location on the
child carrier at which the user selectively positions the at least one thigh
support adjuster.?*

e First, second and third settings/positions are visible to the user for the
selective positioning of the at least one thigh support adjuster.?

46. Inote that none of the requirements for the “thigh support adjuster” recited in
the claims—the only location in which this term appears in the 055 patent—
pertain to supporting the thighs of the child in the child carrier or adjusting
the level of support afforded the thighs of the child.

47.  While the "055 Patent specification does not discuss “thigh support adjuster,”
it discusses “base width adjusters” and “thigh width adjusters™ at length.

48. The 055 Patent specification describes the “thigh width adjusters” as
follows: “each thigh width adjuster 160 includes a strip of material that is
fastened at a first end 162 to the outside of a respective thigh support area
140...the thigh width adjuster 160 runs laterally inboard through a fabric
tunnel 172 to a distal portion 164 that includes a plurality of spaced thigh
width adjuster fasteners 166 (e.g. snaps, buttons, hook and loop, etc.) that can

be selectively fastened to a corresponding fastener on a bucket seat portion

247055 Patent Claim 25
257055 Patent Claims 28, 29 and 30
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120 of main body 110.”? Image 4A, reproduced below, shows one of the
thigh width adjusters connected to a single thigh support on one end, and
having three discrete, spaced, fasteners for attaching the other end to the main

body.

141—{_

140-—1
_______ NE 24] 166 120

—
—
¥ P S—
S e
B

e
—

49.  The patent further teaches that the purpose of the thigh width adjusters is to
adjust the width of the bucket seat. A POSITA would understand that the
thigh width adjuster does not satisfy the limitations required of the thigh
support adjuster in the claims (e.g., adjusting the depth of the seat via
positioning at one or more of settings), and the thigh width adjuster (although

similar in name) cannot be the thigh support adjuster recited in the claims.

261055 Patent 11:46-55

-32-

4869-8622-9233\1

BABYBJORN AB EXHIBIT 1003, PAGE 35



50. The patent also describes a pair of “base width adjusters 150.” The base
width adjusters are described as follows: “Inner end portions of thigh support
areas 140 can be selectively coupled to waist belt 115 by base width adjusters

150 that are configurable for adjusting the width and depth of bucket seat

125727 The patent teaches three settings for the base width adjusters, 154,
156, and 158 (shown in FIGS. 3A, 3B, and 3C below). The patent teaches
that “Base width adjusters 150 can be used to adjust the width of the base of
main body 110 where it connects to the waist belt 115. A fastening
mechanism 151 of base width adjusters 150, such as a hook and loop material,
buttons, snaps, zipper, etc., can cooperate with corresponding fasting
mechanism 117 on waist belt 115... fastening mechanisms 117, 151 are
configured such that the base width adjusters 150 may be coupled to the waist
belt 115 in multiple positions or throughout a range of positions.”?
51.  The patent also teaches that the base width adjusters adjust the depth of the
bucket seat. The patent clarifies that “referring to FIG. 3A, base width
adjusters 150 are fastened to the waist belt 115 such that they are maximally

proximate one another toward the center axis of the waist belt 155...This

serves to shape bucket seat portion 120 to increase the depth of the bucket seat

27055 Patent 8:15-19 (emphasis added)
282055 Patent 9:7-16
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portion... Referring to FIG. 3C, the base width adjusters 150 are secured at
positions 158 corresponding to a maximum (or widest) base width

setting...serving to minimize the depth of the bucket seat 125”%°

170 122170

126 122128

52.  The patent also teaches that the base width adjusters adjust the length of the
body (height 204). The specification further clarifies that “a deeper bucket
seat 125 shortens the wearable height 20473 and that “because the length of
the material of carrier 100 available to support the back depends on the depth
of bucket seat 125, adjusting base width adjusters 150 also adjusts the

minimum wearable height 204 of carrier 100. As illustrated in FIG. 6, the

291055 Patent 10:44-11:6
30055 Patent 13:62-63
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wearable height 204 of carrier 100 increases with decreasing bucket depth.”?!

FIG. 6A

53.  Thus, the base width adjusters 150 have three settings, adjust the length of the
main body, and the depth of the bucket seat. These are all functions that are
required of the recited “thigh support adjuster” in the claims of the patent, but
they are performed by the pair of base width adjusters. The patent does not
identify any single adjuster that can itself perform these functions as the
claims recite.

Indefiniteness

54.  Asnoted above, the claims do not require the thigh support adjuster to adjust

the thigh support, but rather the thigh support adjuster adjusts the length of

317055 Patent 13:48-54
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the carrier and the depth of the bucket seat. It is my understanding that a claim
term is indefinite when the boundaries of what is protected are not clearly
delineated and the scope of a term is unclear to a POSITA in view of the
disclosures of the patent and the knowledge the POSITA would possess as of
the priority date of the patent.

55.  The term thigh support adjuster does not have particular meaning to a POSITA
and does not clearly delineate boundaries of what is protected, unless defined
by what it does as opposed to what it is.

56.  Thus, it is my opinion that the term “thigh support adjuster” is either indefinite
or, in the alternative, a POSITA would understand the term to be a means plus
function term.

57. A POSITA is not reasonably apprised of the scope of the “thigh support
adjuster” term for several reasons. This is not a term known or used in the art,
and it is not a term used in the patent specification or file history. Thus, a
POSITA lacks substantial context from which to draw a definite meaning and
scope for this term. A POSITA might assume that a thigh support adjuster
would adjust the amount of thigh support afforded the child by the separately
-recited “thigh supports,” but the context of the claim language does not
support this assumption—the claims are entirely silent as to whether/how the

thigh support adjuster works with the thigh supports to adjust the level of thigh
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support for the child. The claims offer some guidance about what the “thigh
support adjuster” must do—e.g., couple to both thigh supports, adjust seat
depth, achieve three different settings/positions—but this context does not
provide the POSITA a reasonable idea of what the “thigh support adjuster” is
from a physical standpoint. The patent never provides any idea about the
shape, structure, materials, or the like for this limitation, at all. While such
disclosures were made for the pair of “base width adjusters” and the pair of
“thigh width adjusters,” those sets of adjusters cannot be the same thing, as
explained above.

58.  While a POSITA might venture to guess that the “thigh support adjuster” is
the same or similar to the “base width adjusters” from the specification, the
’055 Patent counsels against such a reading. For example, the base width
adjusters are taught to operate in conjunction with a waist belt—a carrier
element not claimed in any claim of the 055 Patent. Moreover, each of the
base width adjusters in the *055 Patent connect individually to a single thigh
support. There is no disclosure of a single adjuster of any kind being
connected to both thigh supports, which is what the claims require for the
recited “thigh support adjuster.” Thus, the “thigh support adjuster” from the
claims is apparently different in construction and operation from the “base

width adjusters” disclosed in the specification. Additionally, a POSITA
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would assume that the use of the term “thigh support adjuster” in the claims
instead of reciting a pair of “base width adjusters” as disclosed at length in
the patent specification, was a deliberate decision to distinguish between these
carrier elements, but would be left to wonder how these terms are distinct,
particularly with regard to the construction/form of such a carrier element.

59.  As aresult of the foregoing, it is my primary opinion that a POSITA would
not be reasonably apprised of the scope of the “thigh support adjuster” term
and would not reasonably understand the metes and bounds of that limitation
after reading the intrinsic record of the 055 Patent, and for that reason the
term is indefinite.

60. However, inasmuch as a petitioning party gets a single opportunity to file and
substantiate an IPR petition, and in the interest of guarding against the Board
disagreeing with me on this point, I offer alternative opinions for this term
under a means plus function analysis of the term and under a plain-and-
ordinary construction of the term. Then I provide grounds for why the claims
are unpatentable under each of these alternative constructions.

61. If a POSITA is able to understand a plain and ordinary meaning for the term
“thigh support adjuster,” it is my opinion that a POSITA would understand
the term to mean “a component that can be adjusted to change the length,

width, height, location or position of the thigh support” (hereinafter “First
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Construction”). The thigh support adjuster would also have to meet the other
required limitations in the claims.

§112(f) Means Plus Function

62. It is my understanding that when a term is defined by its function, rather than
by recited structure, material or acts, then that term is a means plus function
term. A key inquiry is whether a POSITA would understand the term to have
sufficiently definite meaning as the name for a known structure, materials or
acts or a known category of structures, materials or acts. As the function of
the thigh support adjuster is to adjust the length of the body and the depth of
the bucket seat, it is my opinion that a POSITA would not understand the
name as the meaning for structure, material, or acts. It is my understanding
that such means plus function terms cover the structure, material or acts and
any equivalents thereof which the patent’s specification describes as
corresponding to the functions recited in the claims.

63. The term “adjuster” is not a known, structural term in this field. Instead, an
“adjuster” would be understood to be a function of any structure performing
adjustment. The preceding terms “thigh support” do not provide any structure
to the term “adjuster” for a few reasons. First, and as already discussed, the
’055 patent does not disclose the form or structure of a ‘“thigh support

adjuster”—a coined term not known or used in this field and not even recited
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in the patent specification. Counterintuitively, the “thigh support adjuster” is
not described in the claims as adjusting the thigh supports, but is instead
described as adjusting the depth of the seat and the length of the torso support,
again without any indication of the structure used to achieve this result.

64.  Although the *055 Patent specification discloses a pair of base width adjusters
that together perform the functions recited in the claims for the thigh support
adjuster, the claims require a single thigh support adjuster to be coupled to
both the first thigh support and the second thigh support. There is no
disclosure in the "055 specification of a single adjuster of any kind coupled to
both thigh supports of the carrier.

65. Accordingly, I am of the opinion that (1) the term “thigh support adjuster”
does not recite sufficient structure for performing the functions recited in the
claims and (2) there is no corresponding structure in the patent specification
correlated with this term. [ understand that when the patentee claims
something in a means-plus-function format, but fails to provide a correlated
disclosure of structure to perform the claimed function(s) in the
specification—which is the case here—then the claim is indefinite and invalid
under the requirements of §112 of the Patent Act. Accordingly, on this
additional basis, my primary opinion is that the recited ‘“thigh support

adjuster” is indefinite, because even when construed as a means-plus-function
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term, the 055 patent fails to apprise a POSITA with reasonable clarity of the
scope and meaning of the recited thigh support adjuster. This renders all
Challenged Claims invalid.

66. To the extent the meaning of “thigh support adjuster” can be determined, a
POSITA would understand that the clai