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I. INTRODUCTION

The Board should confirm the patentability of the Challenged Claims because
the parties agree that Toge does not disclose the claimed “remote internet site,” and
ResMed’s argument that a POSITA would have been motivated to host a “remote
internet site” on a physician’s personal computer violates common sense and
contradicts the record evidence. Even assuming that a POSITA would have been
motivated to implement a web server on a physician’s computer, ResMed has failed
to demonstrate that Toge alone or as modified by Kumar discloses the
“retransmitting” limitations of Claims 1 and 7 or the independent delivery
limitations of Claim 12.

II. THE CHALLENGED CLAIMS ARE PATENTABLE

A. Toge Alone or in View of Kumar Does Not Disclose the Claimed
“Remote Internet Site” (All Challenged Claims)

1. The Challenged Claims are Patentable over Toge Alone
Because It Was Not “Well Known” to Run a Remote Internet
Site from a Physician’s Computer

The Board should confirm the patentability of the Challenged Claims over
Toge alone because Toge does not disclose a “remote internet site,” and ResMed has
not demonstrated that running a web server on a physician’s computer was a “well-
known design option.” Reply at 1.

99 ¢¢

Whether or not web servers provide a “common way” “to access [patient] data

transmitted over the internet,” it does not follow that it was well known to run a web
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server on a physician’s client computer (which is the modification to Toge that
allegedly reads on the Challenged Claims). Id. at 1-2. The question, therefore, is
not merely whether “it would have been obvious for a POSITA to modify the Toge

299

system to include a ‘remote internet site,”” as argued in the Reply, it is whether it
would have been obvious to modify Toge’s system to include a “remote internet
site” on a physician’s client computer, and ResMed has not introduced any evidence
that such an arrangement was known, let alone well-known. Id. at 1-3 (citing Ex.
1005 at 94 146, Ex. 1003 at 9 214); POR at 12-13 (citing Ex. 1005 at ] 146, Ex. 1003
at 9 214).

In this light, ResMed’s attempt to rely on a design choice rationale to cure
Toge’s admitted deficiencies fails as a matter of law because it has not established
that running a web server on a physician’s computer was one of “a finite number of
identified, predictable solutions.” Virtek Vision Int’l ULC v. Assembly Guidance
Sys., Inc., 97 F.4th 882, 887-88 (Fed. Cir. 2024) (quoting KSR Int’l Co. v. Teleflex
Inc., 550 U.S. 398, 421 (2007)). As in Virtek, the mere fact web servers were known
in the art is insufficient “as a matter of law” to demonstrate that it would have been
obvious to modify Toge as alleged in the Petition and Reply. Id. at 888 (“There was
no evidence that there are a finite number of identified, predictable solutions . . . . In

short, this case involves nothing other than an assertion that because two coordinate

systems were disclosed in a prior art reference and were therefore ‘known,’ that
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satisfies the motivation to combine analysis. That is an error as a matter of law. It
does not suffice to simply be known. A reason for combining must exist.”).

Similarly, ResMed has not established motivation to run a web server on the
physician’s client computer merely because “Toge discloses using the internet.”
Reply at 2 (alleging that because “Toge discloses using the internet” it would have
“immediately motivated a POSITA to implement the same protocols . . . to access
the data”). Even if a POSITA would have found it advantageous to implement a
web server somewhere in Toge’s system, it does not follow that a POSITA would
have “implemented a particular configuration of a ‘remote internet site’ using Toge’s
physician-side computer as a web server.” 1d. at 2; see POR at 13 (citing Ex. 2016
at 91 44-50).

Finally, ResMed’s assertion that “the Petition outlines numerous motivations”
is not applicable to arguments concerning Toge alone. Reply at 2. Those alleged
motivations concern ResMed’s arguments concerning Toge in view of Kumar. Pet.
at 49 (citing Ex. 1005 at q 147); id. at 15 (alleging reasons why a “POSITA would
have been motivated to combine the teachings of Toge and Kumar”). For the reasons
discussed below, these alleged motivations also fail to support ResMed’s proposed

combination. § II.A.2, infra.
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2. A POSITA Would Not Have Found It Obvious to Add a
Kumar’s Web Server to Toge’s Physician-Side Computer

The Board should also confirm the patentability of the Challenged Claims
because Kumar also does not disclose or suggest hosting such a web server on a
client computer, such Toge’s physician-side computer. POR at 14; Reply at 3-4.
ResMed’s Reply fails to articulate any reason why a POSITA would have been
motivated to run a web server on the physician’s computer, which is a sufficient
basis for the Board to find that ResMed has not met its burden in this case. In any
event, ResMed’s arguments attempting to rebut the many reasons a POSITA would
not have run a web server on the physician’s computer are meritless.

a) Toge in View of Kumar Does Not Teach the Claimed
“Remote Internet Site”

The Board should confirm the patentability of the Challenged Claims over
Toge in view of Kumar because ResMed has not demonstrated that it would have
been obvious to “implement[] Toge’s physician-side computer as a web server.”
Reply at 4; Belden Inc. v. Berk-Tek LLC, 805 F.3d 1064, 1073 (Fed. Cir. 2015)
(“[O]bviousness concerns whether a skilled artisan not only could have made but
would have been motivated to make the combinations or modifications of prior art
to arrive at the claimed invention.”).

The question here is not whether there may be motivation to combine some

teachings of Kumar with some teachings of Toge, it is whether a POSITA would
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have been motivated to combine those teachings “in the way the claimed invention
does.” ActiveVideo Networks, Inc. v. Verizon Commc’ns, Inc., 694 F.3d 1312, 1328
(Fed. Cir. 2012). Thus, as ResMed correctly notes, “PO takes issue with the
implementation of Toge’s physician-side computer as a web server,” which is the
combination of teachings that allegedly reaches the Challenged Claims. Reply at 4
(citing POR at 14). The Board should confirm the patentability of the Challenged
Claims because the conclusory testimony of ResMed’s declarants on this issue is
inconsistent with the record evidence. See Reply at 3-4.

Instead of attempting to meet its burden to demonstrate that a POSITA would
have been motivated to combine Toge and Kumar to reach the Challenged Claims,
ResMed attempts to rebut the copious reasons a POSITA would not have had reason
to run a web server on a client computer. Each of ResMed’s arguments fail for the
reasons outlined below, but even if it was technically possible to run a web server
on a client computer, that mere fact is not sufficient as a matter of law to demonstrate
that a POSITA “would have been motivated to make” the combination. Belden Inc.,
805 F.3d at 1073.

First, a POSITA would not have modified a physician’s personal computer to
operate as the web server and client because such arrangements were “not suitable
for [] web application[s].” Ex. 2003 at 4; POR at 15; Reply at 4-5. One-tier client-

server architectures, where the user interface, business layer, and database layer are
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all accessible on the “same local drive,” are disadvantageous because clients in this
architecture “cannot share information from one client machine to others.” Ex. 2003
at 4-5. Thus, just because it is possible for the client in a one-tier architecture to
connect the web server using the “localhost” shorthand is irrelevant because no
POSITA would have used this architecture if the purpose was to provide “broad
access to data collection and analysis.” Reply at 3-4; see also Pet. at 16.

As Dr. Chatterjee admits, communications using the “localhost” shorthand
“do[] not actually go out to the Internet.” Ex. 1069 at q 8 (a localhost provides
“communications from a client to a server” on the same computer that “do[] not
actually go out to the Internet”) (emphasis added). If “the physician-side computer

29

and the web server are on one machine,” the local web server would not
communicate with other devices via the Internet. Compare Ex. 1069 at 9 19 with id.
at 9 8. Thus, the PAP device could not send data thereto nor could other clients
receive data therefrom, as only the local client browser can exchange data. Ex. 1069
at 9 8, Ex. 2003 at 4-5; Ex. 2020 at 4, Ex. 2022 at 4.

Accordingly, although ResMed cites Ex. 2020 for the proposition that “the
client process and server process can be on the same computer,” that exhibit

confirms that this architecture “is rarely used today” because it cannot “take

advantage of the distributed computing environment.” Reply at 4-5 (citing Ex 2020
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at 4) (emphasis added);! Ex. 2033 at 20:6-20 (“[D]istributed computing
environment” means “computed resources and functionality that’s distributed and
connected by a network™ and “allow[s] access to data from different devices.”); Ex.
2003 at 4 (this architecture “is not suitable for a web application” because “it can
only access data available in a single computer or server”) (emphasis added); Ex.
2022 at 4 (“[U]nlike more advanced systems, [one-tier architecture] cannot transmit
information from one client machine to another.”).

ResMed’s proposal to add Kumar’s web server to Toge’s physician-side
computer would, therefore, undermine the very reasons for the modification in the
first place, including to provide “broad access to data collection and analysis.” Reply
at 3; Ex. 2003 at 5, Ex. 2023 at 2-3, Ex. 2025 at 2-3; POR at 14-15 (explaining that
for a web-based application, “the client and server are not on the same computer”)

(quoting Ex. 2003 at 5). Accordingly, the Board should reject ResMed’s argument

! Dr. Chatterjee’s testimony pertaining to Ex. 2020 is not credible as he mixes and
matches one-tier architecture (client and server on the same machine (Ex. 2020 at
4)) with two-tier architecture (“the simplest client/server architecture” in use today
where client and server are on different machines (Ex. 2020 at 4)). Ex. 1069 at q 7
(first parenthetical is related to the one-tier architecture; second parenthetical is

related to the two-tier architecture) (citing Ex. 2020 at 4).
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that it would have been obvious to run a web server on the physician-side computer
because doing so would have thwarted the very benefits that Kumar’s browser-based
engine would have provided.

Second, ResMed’s arguments concerning the security risks associated with its
proposed combination fare no better because they rely on conclusory expert
testimony rather than reasoned analysis and supporting evidence. Reply at 5-6; POR
at 15-17. “Petitioner cannot satisfy its burden of proving obviousness by employing
‘mere conclusory statements . . . .”” Activision Blizzard, Inc. v. Milestone Entm’t,
LLC, No. IPR2025-00713, Paper 15 at 11 (P.T.A.B. Oct. 16, 2025) (quoting In re
Magnum Oil Tools Int’l, Ltd., 829 F.3d 1364, 1380 (Fed. Cir. 2016)).

Dr. Goodrich testified—with reference to specific supporting evidence—that
web server vulnerabilities would have demanded that the client and web server
applications be on different computers. Ex. 2015 at 9§ 49 (citing Exs. 2017, 2026,
2027); id. at § 51 (citing Ex. 2029). Instead of cross-examining Dr. Goodrich or
rebutting any of the evidence he relied on to establish the security risks and
performance problems associated with running a web server on a client device,
ResMed presented new testimony from its expert, Dr. Chatterjee, that is either
entirely conclusory or mischaracterizes the evidence relied upon.

Dr. Chatterjee asserts that the peculiar security issues arising from hosting a

web server on the same device as the client can be mitigated “if the client and server
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are implemented in a proper way,” but he does not identify any known “proper way”’
to mitigate these known risks. Reply at 5 (quoting Ex. 2018 at 15:3-7; Ex. 1069 at
9 15 (same)) (emphasis added). For example, Dr. Chatterjee cites a portion of a
document that appears to be from a course called “Introduction to Database
Systems” for the proposition that partitioning a database can make the data within
that database more secure, but this database security technique is facially unrelated
to the peculiar security risks attendant to running a web server on a client device.
Reply at 5 (citing Ex. 1069 at § 15 (citing Exs. 1071, 1072)); POR at 15-17 (citing
Ex. 2015 at 99 50-51).

Caught without any answer to Dr. Goodrich’s testimony and evidence, Dr.
Chatterjee just dismissed the argument. Ex. 2033 at 28:14-17 (“[Y]ou have very
few, if any, vulnerabilities.”). This conclusory dismissal simply ignores evidence
that web server vulnerabilities were commonplace and that the known solution to
these vulnerabilities was to separate the client from the server. E.g., Ex. 2017 at 372
(discussing web server vulnerabilities and the separation of client from server to
“carefully control[]” interactions); Ex. 2026 at 2-3 (separating client and server to
create multiple defenses against an attack). Given these issues, a POSITA would
not have placed web server and client on a physician’s personal computer where a
hacker could access a patient’s medical data and even control a patient’s treatment.

POR at 15-16.
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Third, Dr. Chatterjee’s conclusory rebuttal to the performance issues
associated with hosting a web server on a client computer suffers from the same
flaws. Unable to contest the evidence, Dr. Chatterjee states in conclusory fashion
that these known performance problems could be solved in different ways including
“design enhancements.” Reply at 6 (quoting Ex. 1069 at 99 16-17). Dr. Chatterjee
does not, however, explain what “design enhancements” would address these
performance issues or how “different hardware” could solve this problem. Id.
Indeed, Dr. Chatterjee’s final claim—that separating the “user layer and the database
layer . . . could lead to different and potentially greater performance issues”—is not
only conclusory, it contradicts undiscussed record evidence. Compare Reply at 6
(citing Ex. 1069 at 49 16-17) with Ex. 2015, Goodrich Decl., § 51 (citing Ex. 2029
at 1, 3).

Finally, ResMed’s proposed combination would have defeated Toge’s
purpose of pushing data to physicians in emergencies because the client/server
architecture proposed in Kumar relies on a pull mechanism that requires the client
(i.e., the physician) to request the relevant data. Reply at 6; POR at 17-20. While
Dr. Chatterjee asserts that “the server could automatically push out such data,” a
server push protocol did not exist at the relevant time period. Ex. 1069 at § 20; Ex.
2015 at q 57 (testifying that because web server push protocols did not exist at the

time of the invention the “web client would need to perform a data pull action rather

10
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than receiving a data push from the web server”); Ex. 2016 at 99 48-49 (testifying
that a “developer/network specialist [] would not have moved to a web-based
application” because “[sJuch an application would have interfered with Toge’s
sender-push model” for emergencies).

ResMed’s reliance on Kumar’s web server does not rectify the issue because
Kumar’s real-time streaming embodiment still requires the physician to log into the
website to request the real-time data. Ex. 1008 (“Kumar”) at 9 [0090]-[0093]
(disclosing a physician logged into a web page displaying a list of patients and
patient session information), Figs. 5 & 8 (depicting a physician logged into a
webpage where logged information and data is available). Indeed, as discussed
directly above, at the time of the invention, a client had to submit pull actions to
receive data from the web server. Ex. 2015 at 9 57.

ResMed has not established that a POSITA would have been motivated to
change Toge’s system architecture if it meant giving up the ability to send physicians
push notifications in the event of an emergency. See In re Gordon, 733 F. 2d 900,
902 (Fed. Cir. 1984) (finding a proposed modification to the prior art non-obvious
because it rendered the prior art system “inoperable for its intended purpose™).
Accordingly, ResMed has not established any motivation for its proposed

combination of Toge and Kumar.

11
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b)  ResMed’s Purported Motivations to Combine are Generic
and Do Not Support the Proffered Combination

In view of the above, a POSITA would not have been motivated to implement
Toge’s physician-side computer as both web server and client to reach the claimed
invention, and the purported benefits from Kumar are unrelated to the proposed
combination. POR at 20-21 (“Petitioner’s purported benefits provide nonexistent

29 ¢¢

motivations” as they are either “generic,” “already achieved by Toge” or introduce
“technical obstacles”); Reply at 8-12 (advancing generic reasons for adding a remote
internet site to Toge’s system that are unrelated to its specific allegation that the
remote internet site would be hosted on a physician’s client computer).

First, the alleged “‘core benefits’ in using the internet in telemedicine” are
generic and untethered to the specific combination that allegedly reads on the claims.
Reply at 8-9; POR at 21 (citing ActiveVideo Networks, 694 F.3d at 1328 (“This
testimony 1s generic and bears no relation to any specific combination of prior art
elements.”)). ResMed alleges that because of the core benefits of using the Internet
in Kumar, a POSITA would have “combine[d] Toge’s networked PAP system with
Kumar’s remote internet.” Reply at 8 (emphasis added). This motivation is generic
and fails to support ResMed’s contention that a POSITA would have been motivated
to implement “Kumar’s remote internet site” on Toge’s physician-side computer.

Second, the alleged “convenience and efficiency” benefits associated using

the Internet and secured storage (1) do not suggest implementing a web server on
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Toge’s physician-side device and (2) are already achieved in Toge’s system. Reply
at 9-11; POR at 21-22. Accordingly, while ResMed alleges that in the “combined
Toge-Kumar system” data can be transmitted anywhere because of the “internet”
and accessed later because of storage, Toge’s system already used the Internet to
transmit data and includes memory for storage without the need of a web server. Ex.
1004 (“Toge™) at 9 [0007], [0009]. Thus, Toge’s system already achieves the same
level of convenience and efficiency as alleged in the specific combination.

Finally, that Toge and Kumar could provide data access to “anyone with an
Internet browser” does not support the specific combination of Toge and Kumar
advanced in the Petition and Reply. Notably, for example, Kumar achieves this
benefit with a typical three-tier client-server architecture, and replacing Kumar’s
three-tier client-server architecture with a one-tier client-server system operating on
a single computer would undermine these benefits because one-tier architectures are
“not suitable for a web application.” Ex. 2003 at4. Therefore, contrary to ResMed’s
conclusory assertion (Reply at 11-12), these modifications would have introduced
new technical obstacles that ResMed does not acknowledge or overcome. POR at
22.

In view of the foregoing, the Board should determine that ResMed has not
met its burden to demonstrate that a POSITA would have been motivated to combine

modify Toge to reach the Challenged Claims.
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B. Toge Alone or in View of Kumar Does Not Render Obvious
“Retransmit[ing] a Data” to the “Remote Internet Site” (Claim 1)

Even assuming that a POSITA would have been motivated to run a web server
on Toge’s physician-side computer, the Challenged Claims are still patentable
because Toge, as modified by the knowledge of a POSITA or the teachings of
Kumar, does not disclose software on a cell phone or PDA that “retransmit[s]” PAP
device data received from the PAP device “to the remote internet site.” POR at 23-
24 (citing *921 Patent at Claim 1).

1. Toge Alone Does Not Disclose a Cell Phone or PDA That

Receives PAP Data from a PAP Device Retransmits the PAP
Data to a Remote Internet Site

Toge alone does not disclose a cell phone that (1) receives PAP data from a
PAP device and (2) retransmits the data to a remote internet site because, as modified
with the alleged “remote internet site,” the physician’s mobile device would not
continue to receive PAP data from the PAP device or send that data to the client
application running on the physician-side computer, let alone to the web server
application that would allegedly be running on the physician-side computer. Id. at
23-28.

ResMed’s Reply does not explain why a POSITA would continue to send data
directly from the PAP device to Toge’s mobile device “[o]nce Toge’s physician-side
computer is implemented as a web server.” POR at 25. Indeed, as ResMed argued

in its Petition, a POSITA allegedly would have been motivated to implement

14



Patent Owner’s Sur-Reply
[PR2025-00159 (U.S. Patent No. 11,375,921)

Kumar’s client-server architecture in Toge’s system because it would obviate the
need for the mobile device to “download[] specialized software” capable of
interfacing directly with the PAP device. Id. at 25-26 (citing Pet. at 16; Chatterjee
Decl. I at 49 87, 146; Chatterjee Tr. I at 26:19-27:15; Kirkness at § 136; Goodrich at
9 64).

However, if the “specialized software” responsible for interfacing the
physician’s mobile phone with the PAP device is removed, as argued by Dr.
Chatterjee, then the mobile phone would no longer receive data directly from the
PAP device. Pet. at 15-16; Ex. 2018 at 26:19-27:5 (Dr. Chatterjee testifying that “I
believe not requiring specific software . . . would be understood by one of ordinary
skill to be benefits to the combined system.”). Instead, like any client in a client-
server architecture, the physician’s mobile phone would request data from the web
server instead of receiving data from the PAP device and retransmitting it to a remote
internet site, as claimed. Ex. 1003 (“Kirkness™) at 9§ 136 (“[T]he physicians and
providers need not download particular software to access the data.”).

In its Reply in IPR2025-00160, ResMed similarly argued that specialized
software running on the physician’s mobile phone is “less advantageous” than using
webpages to access data, as in the combination. IPR2025-00160, Paper 27 at 14-15
(P.T.A.B. Dec. 9, 2025) (removing the software on the physician’s mobile device

when distinguishing the functionality of a patient’s device from the physician’s).
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However, “[o]nce Toge’s physician-side computer is implemented as a web server,
the entire system architecture changes from one where the necessary client devices
(i.e., the physician’s computer and mobile phone) receive data directly from the PAP
device to one where client devices request data from the web server.” POR at 25.
For at least the foregoing reasons, Toge alone does not disclose or suggest
transmitting patient sleep data to a cell phone or PDA and retransmitting that data to
a remote internet site.
2. Toge in View of Kumar Does Not Disclose a Cell Phone or

PDA That Receives PAP Data from a PAP Device
Retransmits the PAP Data to a Remote Internet Site

The Challenged Claims are similarly nonobvious over Toge in view of Kumar
because if Toge’s physician-side computer is modified into a web server, client
devices like the physician’s mobile device would request data from the web server
instead of receiving it from the PAP device. See Section I1.B.1, supra; Pet. at 15-
16; Ex. 1005 (“Chatterjee”) at 9 87, 146; Ex. 2018, Chatterjee Tr. at 26:19-27:5;
Kirkness at § 136; POR at 23-25. And even if there were a reason to send data from
the PAP device to the physician’s mobile phone, there is no reason for the mobile
phone to retransmit the data to the web server because in ResMed’s combination,
the web server receives the data directly from the PAP device.

ResMed recognizes this problem and concocts a theory whereby a “care

provider” requests patient data from Kumar’s web server, annotates that data, and
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then sends it back to the web server. Reply at 14-15. However, as addressed in the

POR, this series of steps does not “involve retransmissions of data from the PAP

device to the web server under any reasonable interpretation of the term.” POR at
26-27; id. at 27-28 (“[A]ny treatment data part of the comments/analysis is received
by the client from the server upon request, not from ‘software from the first radio
frequency wireless transceiver of the PAP device’ and ‘retransmit[ed]’ to the server
as in the manner required by the Challenged Claim.”).

Left with no other argument, ResMed’s Reply raises a belated and irrelevant
claim construction argument. Reply at 14-15 (“Overall, then, the patentee appeared
to contemplate that the data retransmitted to the remote internet site would be
different (modified) from that originally transmitted from the PAP.”). To be clear,
CleveMed’s argument distinguishing the combination of Toge and Kumar does not
turn on whether the data may be modified before retransmission, it turns on the fact
that in the combination of Toge and Kumar, software on the physician’s mobile
phone does not receive “data related to the subject’s treatment... from the first radio
frequency wireless transceiver of the PAP device” or retransmit that data to the web

server, as shown in the diagrams below:

’921 Patent: Software on the Cell

ransmi
PAP Device  —223 0 celPhonerpa [ DaG_d gemote Internet
Software Site

Phone/PDA Receives Data From the
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PAP Device and Retransmits it to the

Remote Internet Site

Toge+Kumar: Data from the PAP

device is sent to the web server. A { s e

physician requests that data from the

web server and uploads notes.

Ex. 2015, 99 62, 65.

Accordingly, Claim 1 (and all claims depending therefrom) are patentable
over the combination of Toge and Kumar even granting ResMed’s belated claim
construction argument. Indeed, it was ResMed’s burden in the first instance to
construe the claims and explain how the claims were unpatentable as properly
construed. 37 C.F.R. § 42.104(b)(3)-(4). The Board should, therefore, confirm the
patentability of Claims 1-6 because ResMed has not advanced any construction of
“retransmit” that encompasses the scenario envisioned in ResMed’s Reply.

C. Toge Alone or in View of Kumar Does Not Render Obvious

“Retransmit[in] Data From the “Remote Internet Site” to the “Cell
Phone/PDA” (Claim 7)

Claim 7 is patentable over Toge alone or in view of Kumar because the prior
art does not disclose retransmitting data from the remote internet site to a cell phone
or PDA. When Toge’s physician-side computer is modified to host a web server,

the web server hosts patient data that a physician can request by logging into the
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relevant web page, but the web server does not “retransmit” data. Because Toge
alone or in view of Kumar does not disclose retransmitting data from the remote
internet site, ResMed belatedly raises a claim construction issue that misrepresents
CleveMed’s position, misconstrues the claims, and does not even encompass the
prior art combination.

1. “Retransmit” is Distinct From “Transmit”

The term “retransmit” is not obscure: it simply means receiving data and
sending it on. POR at 32. Under this plain meaning interpretation, Claim 7 is
patentable because Kumar’s web server does not receive data and send it on: it stores
data for later retrieval by others. 1d.

In Reply, ResMed purports to apply the “plain and ordinary meaning” of the
term retransmit, but it does not say what that alleged plain and ordinary meaning is,
as 1s its burden under 37 C.F.R. § 42.104(b)(3)-(4). Rather than identifying “[h]Jow
the challenged claim is to be construed” and explaining “[h]Jow the construed claim
is unpatentable under the statutory grounds,” it left that construction undefined and
merely assumed that Kumar’s disclosure of transmitting data from a web server to a

client device in response to an HTTP Pull Request satisfies the construction.
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retransmission

PAP Device

Web Server

Reply at 17-18 (calling HTTP requests and responses “retransmission” without
articulating a claim construction that supports its conclusion). The Board should
confirm the patentability of claims 7-11 on this basis alone, but ResMed’s arguments
addressing positions purportedly taken in the POR should also be rejected on their
face.

As discussed above, CleveMed has not argued that the term retransmission
“exclude[s] any processing of the retransmitted data.” Reply at 18. CleveMed’s
arguments distinguishing Toge and Kumar also do not depend on any such
interpretation. POR at 31-32.

ResMed also argues that CleveMed’s interpretation limits the term “retransmit
. . . to automatic transmissions (device by itself transmitting data) as opposed to a
transmission in response to a request.” Reply at 18. It is not clear what ResMed
intends to encompass with the word “automatic,” but if it simply means “receiving

data and then sending the data to another device” (POR at 32) as “opposed to a
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transmission in response to a request,” then CleveMed agrees that the plain and
ordinary meaning of the term is so limited.

Both experts and the specification agree with this conception of
“retransmitting.”  For example, during cross-examination Dr. Chatterjee
acknowledged that when retransmitting, a device acts as an “intermediary” that
“receives and then relays the data to another device.” Ex. 2018 at 37:17-24 (“A.
That’s what I pointed out to you earlier.”); Ex. 2015 at § 79; *921 Patent at 19:35-
41. And CleveMed did not “mischaracterize[]” this testimony (Reply at 20) because
it never argued that “Dr. Chatterjee stated that Toge’s web server “transmit[s][the
data] by itself” upon receiving a request.” Id. Instead, CleveMed used Dr.
Chatterjee’s own claim interpretation and language to explain how Toge’s approach
differs from the Challenged Claims. POR at 32 (“In this regard, Toge’s web server
does not receive and send that data on to another device, it ‘transmit[s] [the data] by
itself” upon receiving a request. See Chatterjee Tr. at 38:9-39:2 (distinguishing
‘retransmit’ from ‘transmit’).”).

For at least the foregoing reasons, the Board should construe “retransmit” in
accordance with its plain and ordinary meaning, which is “receiving data and then

sending the data to another device.” POR at 32.
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2. Toge’s Physician-Side Computer as a Web Server Would Not
“Retransmit” Data Under the Proper Construction

Toge’s physician-side computer, as modified to host a web server, does not
retransmit data under the plain and ordinary meaning of that term. POR at 32
(“receiving data and then sending the data to another device”). ResMed’s arguments
to the contrary do not actually apply the construction or are conclusory and
contradict the record evidence. Reply at 21-22.

First, “data that are ‘requested’” are not “still ‘retransmitted’” under
CleveMed’s interpretation. Id. at 21. In the Toge-Kumar system data received at
the web server is not retransmitted to the mobile device, it is stored at the web server
and only sent to the mobile device in response to a request, as ResMed
acknowledges. Reply at 21 (asserting that “the physician-side computer sends the
PAP data in response to an HTTP request”). Thus, Toge’s web server transmits that
data upon request, but it does not receive data from the PAP device and send it on to
the mobile device (processed or unprocessed). POR at 32.

Second, the record evidence contradicts Dr. Chatterjee’s conclusory assertion
that “nothing precludes the system from automatically pushing data once it has been
received.” Reply at 21-22; Ex. 1069 at q9 20, 26. Contrary to Dr. Chatterjee’s
conclusory statement, “general web push solutions” for a web server were not
available “until after the priority date for the 921 Patent.” Ex. 2015 at § 57.

Accordingly, Toge’s web server would be precluded from “automatically push[ing]
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out such data” because only web pull actions existed at the critical time. Ex. 1069
at 99 20, 26. Thus, Toge’s web server could only transmit data in response to a pull
request.

D. Toge Alone or in View of Kumar Does Not Render Obvious the
Independent Transfer of PAP Data (Claim 12)

The invention recited in Claim 12 requires independently transmitting data to
the cell phone and the remote internet site from the PAP device. POR at 28 (citing
’921 Patent at Claim 12). In the proposed combinations, however, the PAP device
would not transfer data independently to the physician’s mobile device and the web
server because in a client-server architecture like those one proposed, client devices
like the physician’s mobile device are dependent on the web server. POR at 29-30.

As discussed herein and in the POR, ResMed’s combination results in the
physician’s mobile device accessing data via web pages, rather than receiving data
from the PAP device via specialized software. See Section I1.B.2, supra; Pet. at 15-
16; Chatterjee at 49 87, 146; Ex. 2018, Chatterjee Tr. at 26:19-27:5; Kirkness at
9 136; POR at 23-25. Accordingly, in this proposed combination, where the
physician mobile device accesses data from the web server, the mobile phone is
dependent on the web server. POR at 25 (“The entire system architecture changes
from one where the necessary client devices (i.e., the physician’s computer and
mobile phone) receive data directly from the PAP device to one where client devices

request data from the web server.”).
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This conclusion follows from Kumar’s disclosure that the “entire system runs
in the context of an Internet browser” where a physician accesses patient data via
webpages. See Kumar at § [0086]; see also id. at 4 [0067], Figs. 1, 1A, 2-9, 22-23,
26-27, 31-40. Kumar simply does not disclose transmitting data to a web server and
physician’s device independently. See, e.g., Kumar at § [0081] (disclosing alternate
data delivery methods that do not involve independent transmission to a remote
internet site and mobile device). Indeed, ResMed acknowledges that a major benefit
of using a web server is to avoid the need for specialized software to receive patient
data. See Pet. at 15-16.

Accordingly, Claim 12 (and all claims depending therefrom) are patentable
over the combination of Toge and Kumar even granting ResMed’s belated claim
construction argument. Indeed, it was ResMed’s burden in the first instance to
construe the claims and explain how the claims were unpatentable as properly
construed. 37 C.F.R. § 42.104(b)(3)-(4). The Board should, therefore, confirm the
patentability of Claims 12-16 because ResMed has not advanced any construction
of the term “retransmission” that encompasses the scenario envisioned in ResMed’s
Reply.

III. CONCLUSION

For the reasons discussed herein and in the POR, the Board should uphold the

patentability of the Challenged Claims.
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