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57 ABSTRACT

Compact tool carriers having a loader mounted to a low-
profile mainframe are disclosed. In some embodiments, the
pivot points of the mainframe about which the loader is
pivoted are low relative to the mainframe to reduce the
mainframe size and to lower the center of gravity to improve
the stability of the compact tool carrier during use.
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FIG. 1 (AMENDED)
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1
EX PARTE
REEXAMINATION CERTIFICATE

THE PATENT IS HEREBY AMENDED AS
INDICATED BELOW.

Matter enclosed in heavy brackets [ ] appeared in the
patent, but has been deleted and is no longer a part of the
patent; matter printed in italics indicates additions made
to the patent.

ONLY THOSE PARAGRAPHS OF THE
SPECIFICATION AFFECTED BY AMENDMENT
ARE PRINTED HEREIN.

Column 2, lines 44-58:

An embodiment of a compact tool carrier is generally
referred as “5” in FIG. 1. The compact tool carrier 5 includes
a loader 8 supported by a mainframe 10. The loader 8
includes an attachment plate 12 for interchangeably attach-
ing any one of a number of tools (not shown). In this regard,
such interchangeable tools do not form part of the compact
tool carrier 5 unless stated otherwise. The attachment plate
12 is connected to an actuator 14 for tilting of tools con-
nected to the attachment plate 12. The loader 8 has a first
arm 15a and a second arm 155 generally opposite the first
arm 15a. 4 cross-member 16 extends from the first arm 15a
to the second arm 15b. The actuator 14 is connected to the
cross-member 16. Each arm 15a, 156 may be a single
weldment or may include various components attached by
fasteners (e.g., nuts and bolts). The first and second arms
154, 155 each include a bracket portion 17a, 1756 (FI1G. 1) for
fastening various linkages.

Column 3, lines 20-30:

The compact tool carrier 5 includes a drive mechanism 18
attached to the mainframe 10. In the illustrated embodiment,
the drive mechanism 18 is directly mounted (i.e., connected
without intermediary parts) to the mainframe 10 by way of
drive sprocket 22 connected to a hub 26 (FIG. 2). The hub
26 is attached to a shaft (not shown) that extends through a
drive opening 30 (FIG. 4) of the mainframe 10. The sprocket
22, hub 26 and shaft (not shown) rotate about a rotational
axis R (FIG. 5). As shown, the drive mechanism 18 includes
tracks 34. In other embodiments, the drive mechanism [10]
18 includes wheels.

Column 4, lines 35-45:

An actuator 54, shown as a hydraulic cylinder, is attached
to the first side 38a of the mainframe 10 at its center pivot
point [P,] P, and is attached to the loader arm 15a at its
center pivot point Ps to raise the loader 8. The compact tool
carrier 5 may include a single actuator 54, or, as in other
embodiments, a second actuator (not shown) is connected to
the second side 386 (FIG. 4) of the mainframe 10 and the
second arm 155 (FIG. 1). The actuator 54 is powered to raise
the loader 8 and, in some embodiments, is also powered to
lower the loader 8 (as opposed to a one-way actuator
lowered by gravity alone).

Column 5, lines 4-19:

In some embodiments, the mainframe 10 is characterized
by a relatively low profile (i.e., the pivot points are posi-
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tioned relatively low on the mainframe allowing its height to
be reduced). The rotational axis R (FIG. 5) and the bottom
of the compact tool carrier 5 (FIG. 2) are separated by a
distance D1. Generally, the bottom of the compact tool
carrier 5 corresponds to the point at which the drive mecha-
nism 18 contacts the surface supporting the compact tool
carrier 5. The rotational axis R and the forward pivot point
P, of the first side 38a of the mainframe 10 are separated by
a vertical distance D2. The rotational axis R and the rear
pivot point P, are separated by a vertical distance D3. The
rotational axis R and the central pivot point [P,] P, are
separated by a vertical distance D4. Each of D2, D3 and D4
is less than about 1.5 times D1 (1.5xD1). In some embodi-
ments, each of D2, D3 and D4 is less than D1 or even less
than about 0.75 times D1 (0.75xD1).

THE DRAWING FIGURES HAVE BEEN
CHANGED AS FOLLOWS:

On FIGS. 1, 2 and 3, A reference numeral has been added
(16) for the crossbar between the arms (15a and 15b).

AS A RESULT OF REEXAMINATION, IT HAS BEEN
DETERMINED THAT:

The patentability of claims 1 and 3-13 is confirmed.
Claims 16 and 18 are cancelled.

Claims 15, 17 and 19 are determined to be patentable as
amended.

Claim 20, dependent on an amended claim, is determined
to be patentable.

New claims 21-63 are added and determined to be
patentable.

Claims 2 and 14 were not reexamined.

15. A compact tool carrier comprising:

a loader adapted to carry a tool;

a mainframe for supporting the loader, the mainframe
having a first side and a second side, and having a front
end and a rear end relative to the longitudinal axis, the
mainframe comprising an engine bracket that extends
from the first side toward the second side for mounting
an engine to the mainframe, the engine bracket being
spaced from the rear end of the mainframe, each side
having a top and a bottom, the first side of the main-
frame having at least two pivot points relative to the
loader, the loader not being directly attached to the
mainframe;

a linkage pivotally attached to the first side of the main-
frame at a pivot point and pivotally attached to the
loader;

an actuator pivotally attached to the first side of the
mainframe at a pivot point and pivotally attached to the
loader;

a drive mechanism comprising tracks or wheels for pro-
pelling the compact tool carrier over a supporting
surface, the drive mechanism being attached to the
mainframe about a rotational axis, the compact tool
carrier having a bottom at which the drive mechanism
contacts the supporting surface, the rotational axis and
bottom of the compact tool carrier being separated by
a vertical distance D1, the rotational axis and the
bottom of the first side of the mainframe being sepa-
rated by a vertical distance D3, the rotational axis and
[each] the pivot point at which the linkage is attached
to the mainframe being separated by a vertical distance
D2, the rotational axis and the pivot point at which the
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actuator is attached to the mainframe being separated
by a vertical distance D4, [each vertical distance
between the rotational axis and a pivot point] D2 and
D4 each being less than 1.5 times D1 and each being
less than twice D5, and

a control station having operator controls for propelling

the compact tool carrier forward and for raising and/or
lowering the loader, the control station being mounted
toward the rear of the compact tool carrier and adapted
to allow for standing or walk-behind operation.

17. The compact tool carrier as set forth in claim [16] 15
wherein the second side of the mainframe comprises two
pivot points, each vertical distance between the rotational
axis and a pivot point being less than 1.5 times D1.

19. The compact tool carrier as set forth in claim [18] 75
wherein the first side of the mainframe comprises a top most
pivot point, the top most pivot point and the top of the first
side of the mainframe being separated by a vertical distance
D6, D6 being less than about 1.5 times D5.

21. The compact tool carrier as set forth in claim 1
wherein the linkage is a first linkage, the first linkage being
pivotally attached to the first side of the mainframe at a first
pivot point and pivotally attached to the loader arm at a
second pivot point, the actuator being attached to the
mainframe at a third pivot point and pivotally attached to
the loader arm at a fourth pivot point, the compact tool
carrier further comprising a second linkage pivotally
attached to the first side of the mainframe at a fifth pivot
point and pivotally attached to the loader arm at a sixth
pivot point, wherein as the loader travels from a down
position to a vertically raised position, the first, second,
third, fourth, fifth, and sixth pivot points are (1) disposed
between the operator controls and a bottom of the main-
frame and/or (2) disposed forward of the control station.

22. The compact tool carrier as set forth in claim 21
Sfurther comprising an operator platform for standing opera-
tion of the operator controls of the control station, the
operator platform being located toward a rear of the com-
pact tool carrier such that the first pivot point, third pivot
point, and fifth pivot point are disposed forward of the
operator platform.

23. The compact tool carrier as set forth in claim 15
wherein D2 and D4 are each less than 1.75 D5.

24. The compact tool carrier as set forth in claim 15
wherein D2 and D4 are each less than 1.5 D5.

25. The compact tool carrier as set forth in claim 15
wherein D2 and D4 are each less than DI.

26. The compact tool carrier as set forth in claim 15
wherein D2 and D4 are each less than 0.75 D1.

27. The compact tool carrier as set forth in claim 15
wherein the linkage is a first linkage, the compact tool
carrier further comprising a second linkage pivotally
attached to the first side of the mainframe at a pivot point
and pivotally attached to the loader, the rotational axis and
the pivot point at which the second linkage is attached to the
mainframe being separated by a vertical distance D3, D3
being less than 1.5 times DI.

28. The compact tool carrier as set forth in claim 15
wherein the linkage is a first linkage, the compact tool
carrier further comprising a second linkage pivotally
attached to the first side of the mainframe at a pivot point
and pivotally attached to the loader, wherein the mainframe
comprises a forward-most pivot point with (1) the pivot point
at which the first linkage is attached to the mainframe, (2)
the pivot point at which the actuator is attached to the
mainframe, or (3) the pivot point at which the second
linkage is attached to the mainframe being the forward-most
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pivot point, a vertical distance between the rotational axis
and the forward-most pivot point being less than DI.

29. The compact tool carrier as set forth in claim 15
wherein the linkage is a first linkage, the compact tool
carrier further comprising a second linkage pivotally
attached to the first side of the mainframe at a pivot point
and pivotally attached to the loader, wherein the mainframe
comprises a forward-most pivot point with (1) the pivot point
at which the first linkage is attached to the mainframe, (2)
the pivot point at which the actuator is attached to the
mainframe, or (3) the pivot point at which the second
linkage is attached to the mainframe being the forward-most
pivot point, a vertical distance between the rotational axis
and the forward-most pivot point being less than 0.75 DI.

30. The compact tool carrier as set forth in claim 15
wherein the linkage is a first linkage, the compact tool
carrier further comprising a second linkage pivotally
attached to the first side of the mainframe at a pivot point
and pivotally attached to the loader, wherein the mainframe
comprises a forward-most pivot point with (1) the pivot point
at which the first linkage is attached to the mainframe, (2)
the pivot point at which the actuator is attached to the
mainframe, or (3) the pivot point at which the second
linkage is attached to the mainframe being the forward-most
pivot point, a vertical distance between the rotational axis
and the forward-most pivot point being less than 1.5 DS5.

31. A compact tool carrier configured for standing or
walk-behind operator control and having a longitudinal axis
and a mass of less than about 1500 kg, the compact tool
carrier comprising:

a loader adapted to carry a tool, the loader being
moveable between a down position and a vertically
raised position, the loader comprising:

a first loader arm;

a second loader arm; and

at least one cross-member that extends from the first
loader arm to the second loader arm;

mainframe for supporting the loader, the mainframe

having a first side and a second side, and having a front

end and a rear end relative to the longitudinal axis, the

mainframe comprising an engine bracket that extends

from the first side toward the second side for mounting

an engine to the mainframe, the engine bracket being

spaced from the vear end of the mainframe, the first

loader arm not being directly attached to the main-

frame;

a linkage pivotally attached to the first side of the main-
frame and pivotally attached to the first loader arm;

an actuator pivotally attached to the first side of the
mainframe and pivotally attached to the first loader
arm;

a control station having operator controls for propelling
the compact tool carrier forward and for raising and
lowering the loader, the control station being mounted
toward the rear of the compact tool carrier and adapted
to allow for standing operation, each cross-member
being disposed forward of the control station in the
vertically raised position of the loader; and

an operator platform for standing operation of the opera-
tor controls of the control station.

32. The compact tool carrier as set forth in claim 31
wherein the linkage is a first linkage, the compact tool
carrier further comprising a second linkage pivotally
attached to the first side of the mainframe and pivotally
attached to the first loader arm.

33. The compact tool carrier as set forth in claim 31
wherein the mainframe incorporates a single weldment.

Q
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34. The compact tool carrier as set forth in claim 31
wherein each cross-member is disposed forward of the
operator platform and forward of the control station in the
down position of the loader.
35. The compact tool carrier as set forth in claim 31
further comprising an attachment plate for removably
attaching a tool to the compact tool carrier, the cross-
member being spaced from the attachment plate.
36. The compact tool carrier as set forth in claim 35
further comprising an actuator for tilting of tools connected
to the attachment plate, the actuator being connected to the
cross-member and the attachment plate.
37. The compact tool carrier as set forth in claim 31
further comprising a drive mechanism for propelling the
compact tool carrier over a supporting surface, the drive
mechanism having a drive sprocket, the cross-member being
disposed forward of the drive sprocket in the vertically
raised position and the down position.
38. A compact tool carrier configured for standing or
walk-behind operator control and having a longitudinal axis
and a mass of less than about 1500 kg, the compact tool
carrier comprising:
a loader being adapted to carry a tool, the loader
comprising:
a first loader arm;
a second loader arm; and
a single cross-member that extends from the first loader
arm to the second loader arm;
mainframe for supporting the loader, the mainframe
having a first side and a second side, and having a front
end and a rear end relative to the longitudinal axis, the
mainframe comprising an engine bracket that extends
from the first side toward the second side for mounting
an engine to the mainframe, the engine bracket being
spaced from the rear of the mainframe, the first loader
arm not being directly attached to the mainframe;
a linkage pivotally attached to the first side of the main-
frame and pivotally attached to the first loader arm;

an actuator pivotally attached to the first side of the
mainframe and pivotally attached to the first loader
arm;

a control station having operator controls for propelling
the compact tool carrier forward and for raising and
lowering the loader, the control station being mounted
toward the rear of the compact tool carrier and adapted
to allow for standing operation; and

an operator platform for standing operation of the opera-
tor controls of the control station.

39. The compact tool carrier as set forth in claim 38
wherein the loader is moveable between a down position and
a vertically raised position, the cross-member being dis-
posed forward of the operator platform in the down position
and the vertically raised position of the loader.

40. The compact tool carrier as set forth in claim 38
wherein the loader is moveable between a down position and
a vertically raised position, the compact tool carrier further
comprising a drive mechanism for propelling the compact
tool carrier over a supporting surface, the drive mechanism
having a drive sprocket, the cross-member being disposed
forward of the drive sprocket in the down position and the
vertically raised position of the loader.

41. The compact tool carrier as set forth in claim 38
wherein the linkage is a first linkage, the compact tool
carrier further comprising a second linkage pivotally
attached to the first side of the mainframe and pivotally
attached to the first loader arm.
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42. The compact tool carrier as set forth in claim 38
wherein the mainframe incorporates a single weldment.

43. The compact tool carrier as set forth in claim 38
further comprising an attachment plate for removably
attaching a tool to the compact tool carvier, the cross-
member being spaced from the attachment plate.

44. The compact tool carrier as set forth in claim 43
further comprising an actuator for tilting of tools connected
to the attachment plate, the actuator being connected to the
cross-member and the attachment plate.

45. A compact tool carrier configured for standing or
walk-behind operator control and having a longitudinal axis
and a mass of less than about 1500 kg, the compact tool
carrier comprising:

a loader having an arm, the loader being adapted to carry

a tool;

a mainframe for supporting the loader, the mainframe
having a first side and a second side, and having a front
end and a rear end relative to the longitudinal axis, the
mainframe comprising an engine bracket that extends
from the first side toward the second side for mounting
an engine to the mainframe, the engine bracket being
spaced from the rear of the mainframe, the loader arm
not being directly attached to the mainframe;

a first linkage pivotally attached to the first side of the
mainframe and pivotally attached to the loader arm at
a first linkage pivot point;

a second linkage pivotally attached to the first side of the
mainframe and pivotally attached to the loader arm at
a second linkage pivot point, the loader being free of
cross-members between the first linkage pivot point and
the second linkage pivot point;

an actuator pivotally attached to the first side of the
mainframe and pivotally attached to the loader arm at
an actuator pivot point;

a control station having operator controls for propelling
the compact tool carrier forward and for raising and
lowering the loader, the control station being mounted
toward the rear of the compact tool carrier and adapted
to allow for standing or walk-behind operation; and

an operator platform for standing operation of the opera-
tor controls of the control station.

46. The compact tool carrier as set forth in claim 45

wherein the loader comprises:

a first arm;

a second arm; and

a cross-member that extends from the first arm to the
second arm, the cross-member being disposed forward
of the first linkage pivot point, the second linkage pivot
point, and the actuator pivot point.

47. The compact tool carrier as set forth in claim 46
further comprising an attachment plate for removably
attaching a tool to the compact tool carrier, the cross-
member being spaced from the attachment plate.

48. The compact tool carrier as set forth in claim 47
further comprising an actuator for tilting of tools connected
to the attachment plate, the actuator being connected to the
cross-member and the attachment plate.

49. The compact tool carrier as set forth in claim 45
wherein the mainframe incorporates a single weldment.

50. A compact tool carrier configured for standing or
walk-behind operator control and having a longitudinal axis
and a mass of less than about 1500 kg, the compact tool
carrier comprising:

a loader adapted to carry a tool, the loader comprising:

a first loader arm;
a second loader arm; and
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at least one cross-member that extends from the first
loader arm to the second loader arm;

a mainframe for supporting the loader, the mainframe
having a first side and a second side, and having a front
end and a rear end relative to the longitudinal axis, the
mainframe comprising an engine bracket that extends
from the first side toward the second side for mounting
an engine to the mainframe, the engine bracket being
spaced from the rear end of the mainframe, the first
loader arm not being directly attached to the main-
frame;

a first linkage pivotally attached to the first side of the
mainframe and pivotally attached to the first loader
arm at a first linkage pivot point;

a second linkage pivotally attached to the first side of the
mainframe and pivotally attached to the first loader
arm at a second linkage pivot point, each cross-mem-
ber being disposed forward of the first linkage pivot
point and the second linkage pivot point;

an actuator pivotally attached to the first side of the
mainframe and pivotally attached to the first loader
arm at an actuator pivot point;

a control station having operator controls for propelling
the compact tool carrier forward and for raising and
lowering the loader, the control station being mounted
toward the rear of the compact tool carrier and adapted
to allow for standing or walk-behind operation; and

an operator platform for standing operation of the opera-
tor controls of the control station.

51. The compact tool carrier as set forth in claim 50
wherein each cross-member is disposed forward of the
actuator pivot point.

52. The compact tool carrier as set forth in claim 50
wherein the mainframe incorporates a single weldment.

53. The compact tool carrier as set forth in claim 50
further comprising an attachment plate for removably
attaching a tool to the compact tool carrier, the cross-
member being spaced from the attachment plate.

54. The compact tool carrier as set forth in claim 53
further comprising an actuator for tilting of tools connected
to the attachment plate, the actuator being connected to the
cross-member and the attachment plate.

55. A compact tool carrier configured for standing or
walk-behind operator control and having a longitudinal axis
and a mass of less than about 1500 kg, the compact tool
carrier comprising:

a loader having an arm, the loader being adapted to carry

a tool;

a mainframe for supporting the loader, the mainframe
having a first side and a second side, and having a front
end and a rear end relative to the longitudinal axis, the
mainframe comprising an engine bracket that extends
from the first side toward the second side for mounting
an engine to the mainframe, the engine bracket being
spaced from the rear end of the mainframe, each side
having a top and a bottom, the first side of the main-
frame having at least two pivot points relative to the
loader, the loader arm not being directly attached to the
mainframe;

a linkage pivotally attached to the first side of the main-
frame and pivotally attached to the loader arm;

an actuator pivotally attached to the first side of the
mainframe and pivotally attached to the loader arm;

a drive mechanism comprising tracks for propelling the
compact tool carrier over a supporting surface, the
drive mechanism having a rotational axis, the compact
tool carrier having a bottom at which the drive mecha-
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nism contacts the supporting surface, the rotational
axis and bottom of the compact tool carrier being
separated by a vertical distance DI, the rotational axis
and the bottom of the first side of the mainframe being
separated by a vertical distance DS, the rotational axis
and the pivot point at which the linkage is attached to
the mainframe being separated by a vertical distance
D2, the rotational axis and the pivot point at which the
actuator is attached to the mainframe being separated
by a vertical distance D4, both D2 and D4 being less
than DI and being less than 1.5 D5; and

a control station having operator controls for propelling

the compact tool carrier forward and for raising and
lowering the loader, the control station being mounted
toward the rear of the compact tool carrier and adapted
to allow for standing or walk-behind operation.

56. The compact tool carrier as set forth in claim 55
wherein D2 and D4 are each less than 0.75 DI.

57. The compact tool carrier as set forth in claim 55
wherein the linkage is a first linkage, the compact tool
carrier further comprising a second linkage pivotally
attached to the first side of the mainframe at a pivot point
and pivotally attached to the loader, the rotational axis and
the pivot point at which the second linkage is attached to the
mainframe being separated by a vertical distance D3, D3
being less than 1.5 times DI.

58. The compact tool carrier as set forth in claim 55
wherein the linkage is a first linkage, the compact tool
carrier further comprising a second linkage pivotally
attached to the first side of the mainframe at a pivot point
and pivotally attached to the loader, wherein the mainframe
comprises a forward-most pivot point with (1) the pivot point
at which the first linkage is attached to the mainframe, (2)
the pivot point at which the actuator is attached to the
mainframe, or (3) the pivot point at which the second
linkage is attached to the mainframe being the forward-most
pivot point, a vertical distance between the rotational axis
and the forward-most pivot point being less than DI.

59. The compact tool carrier as set forth in claim 55
wherein the linkage is a first linkage, the compact tool
carrier further comprising a second linkage pivotally
attached to the first side of the mainframe at a pivot point
and pivotally attached to the loader, wherein the mainframe
comprises a forward-most pivot point with (1) the pivot point
at which the first linkage is attached to the mainframe, (2)
the pivot point at which the actuator is attached to the
mainframe, or (3) the pivot point at which the second
linkage is attached to the mainframe being the forward-most
pivot point, a vertical distance between the rotational axis
and the forward-most pivot point being less than 0.75 DI.

60. The compact tool carrier as set forth in claim 55
wherein the linkage is a first linkage, the compact tool
carrier further comprising a second linkage pivotally
attached to the first side of the mainframe at a pivot point
and pivotally attached to the loader, wherein the mainframe
comprises a forward-most pivot point with (1) the pivot point
at which the first linkage is attached to the mainframe, (2)
the pivot point at which the actuator is attached to the
mainframe, or (3) the pivot point at which the second
linkage is attached to the mainframe being the forward-most
pivot point, a vertical distance between the rotational axis
and the forward-most pivot point being less than 0.75 DS5.

61. The compact tool carrier as set forth in claim 55
wherein the drive mechanism comprises a drive sprocket, the
drive sprocket rotating about the rotational axis.
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62. The compact tool carrier as set forth in claim 55
further comprising an operator platform for standing opera-
tion of the operator controls of the control station.

63. The compact tool carrier as set forth in claim 55
wherein the mainframe incorporates a single weldment. 5
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AMENDMENTS TO THE CLAIMS

Please amend claim 15 as follows:
15. (Amended) A compact tool carrier comprising:
a loader adapted to carry a tool;

a mainframe for supporting the loader, the mainframe having a first side and a
second side, and having a front end and a rear end relative to the longitudinal axis, the
mainframe comprising an engine bracket that extends from the first side toward the
second side for mounting an engine to the mainframe, the engine bracket being spaced
from the rear end of the mainframe, each side having a top and a bottom, the first side
of the mainframe having at least two pivot points relative to the loader, the loader not

being directly attached to the mainframe;

a linkage pivotally attached to the first side of the mainframe at a pivot point and

pivotally attached to the loader;

an actuator pivotally attached to the first side of the mainframe at a pivot point

and pivotally attached to the loader,

a drive mechanism comprising tracks or wheels for propelling the compact tool
carrier over a supporting surface, the drive mechanism being attached to the mainframe
about a rotational axis, the compact tool carrier having a bottom at which the drive
mechanism contacts the supporting surface, the rotational axis and bottom of the

compact tool carrier being separated by a vertical distance D1, the rotational axis and

the bottom of the first side of the mainframe being separated by a vertical distance D5,

the rotational axis and the [each] pivot point at which the linkage is attached to the

mainframe being separated by a vertical distance D2, the rotational axis and the pivot

point at which the actuator is attached to the mainframe being separated by a vertical

distance D4, [each vertical distance between the rotational axis and a pivot point] D2

and D4 each being less than 1.5 times D1 and each being less than twice D5; and
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a control station having operator controls for propelling the compact tool carrier
forward and for raising and/or lowering the loader, the control station being mounted
toward the rear of the compact tool carrier and adapted to allow for standing or walk-
behind operation.

Please cancel claim 16.

Please amend claim 17 as follows:

17. (Amended) The compact tool carrier as set forth in claim 15 [16] wherein the
second side of the mainframe comprises two pivot points, each vertical distance

between the rotational axis and a pivot point being less than 1.5 times D1.

Please cancel claim 18.

Please amend claim 19 as follows:

19. (Amended) The compact tool carrier as set forth in claim 15 [18] wherein the
first side of the mainframe comprises a top most pivot point, the top most pivot point and
the top of the first side of the mainframe being separated by a vertical distance D6, D6

being less than about 1.5 times D5.

Please insert new claims 21-63;

21. {(New) The compact tool carrier as set forth in claim 1 wherein the linkage is

a first linkage, the first linkage being pivotally attached to the first side of the mainframe

at a first pivot point and pivotally attached to the loader arm at a second pivot point, the
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actuator being attached to the mainframe at a third pivot point and pivotally attached to

the loader arm at a fourth pivot point, the compact tool carrier further comprising a

second linkage pivotally attached to the first side of the mainframe at a fifth pivot point

and pivotally attached to the loader arm at a sixth pivot point, wherein as the loader

travels from a down position to a vertically raised position, the first. second, third, fourth,

fifth, and sixth pivot points are (1) disposed between the operator controls and a bottom

of the mainframe and/or (2) disposed forward of the control station.

22. (New) The compact tool carrier as set forth in claim 21 further comprising an

operator platform for standing operation of the operator controls of the control station,

the operator platform being located toward a rear of the compact tool carrier such that

the first pivot point, third pivot point, and fifth pivot point are disposed forward of the

operator platform.

23. {(New) The compact tool carrier as set forth in claim 15 wherein D2 and D4

are each less than 1.75 D5.

24. (New) The compact tool carrier as set forth in claim 15 wherein D2 and D4

are each less than 1.5 D5.

25. (New) The compact tool carrier as set forth in claim 15 wherein D2 and D4

are each less than D1.

26. (New) The compact tool carrier as set forth in claim 15 wherein D2 and D4

are each less than 0.75 D1.

27. (New) The compact tool carrier as set forth in claim 15 wherein the linkage is

a first linkage, the compact tool carrier further comprising a second linkage pivotally

attached to the first side of the mainframe at a pivot point and pivotally attached to the

loader, the rotational axis and the pivot point at which the second linkage is attached to

the mainframe being separated by a vertical distance D3, D3 being less than 1.5 times
D1.
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28. (New) The compact tool carrier as set forth in claim 15 wherein the linkage is

a first linkage, the compact tool carrier further comprising a second linkage pivotally

attached to the first side of the mainframe at a pivot point and pivotally attached to the

loader, wherein the mainframe comprises a forward-most pivot point with (1) the pivot

point at which the first linkage is attached to the mainframe, (2) the pivot point at which

the actuator is attached to the mainframe, or (3) the pivot point at which the second

linkage is attached to the mainframe being the forward-most pivot point, a vertical

distance between the rotational axis and the forward-most pivot point being less than
D1.

29. (New) The compact tool carrier as set forth in claim 15 wherein the linkage is

a first linkage, the compact tool carrier further comprising a second linkage pivotally

attached to the first side of the mainframe at a pivot point and pivotally attached to the

loader, wherein the mainframe comprises a forward-most pivot point with (1) the pivot

point at which the first linkage is attached to the mainframe, (2) the pivot point at which

the actuator is attached to the mainframe, or (3) the pivot point at which the second

linkage is attached to the mainframe being the forward-most pivot point, a vertical

distance between the rotational axis and the forward-most pivot point being less than
0.75 D1.

30. (New) The compact tool carrier as set forth in claim 15 wherein the linkage is

a first linkage, the compact tool carrier further comprising a second linkage pivotally

attached to the first side of the mainframe at a pivot point and pivotally attached to the

loader, wherein the mainframe comprises a forward-most pivot point with (1) the pivot

point at which the first linkage is attached to the mainframe, (2) the pivot point at which

the actuator is attached to the mainframe, or (3) the pivot point at which the second

linkage is attached to the mainframe being the forward-most pivot point, a vertical

distance between the rotational axis and the forward-most pivot point being less than
1.5 D5.
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31. (New) A compact tool carrier configured for standing or walk-behind operator

control and having a longitudinal axis and a mass of less than about 1500 kg, the

compact tool carrier comprising:

a loader adapted to carry a tool, the loader being moveable between a down

position and a vertically raised position, the loader comprising:

a first loader arm;

a second loader arm; and

at least one cross-member that extends from the first loader arm to

the second loader arm:

a mainframe for supporting the loader, the mainframe having a first side and a

second side, and having a front end and a rear end relative to the longitudinal axis, the

mainframe comprising an engine bracket that extends from the first side toward the

second side for mounting an engine to the mainframe, the engine bracket being spaced

from the rear end of the mainframe, the first loader arm not being directly attached to

the mainframe;

a linkage pivotally attached to the first side of the mainframe and pivotally

attached to the first loader arm:

an actuator pivotally attached to the first side of the mainframe and pivotally

attached to the first loader arm;

a control station having operator controls for propelling the compact tool carrier

forward and for raising and lowering the loader, the control station being mounted

toward the rear of the compact tool carrier and adapted to allow for standing operation.,

each cross-member being disposed forward of the control station in the vertically raised

position of the loader; and

an operator platform for standing operation of the operator controls of the control

station.
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32. (New) The compact tool carrier as set forth in claim 31 wherein the linkage is

a first linkage, the compact tool carrier further comprising a second linkage pivotally

attached to the first side of the mainframe and pivotally attached to the first loader arm.

33. (New) The compact tool carrier as set forth in claim 31 wherein the

mainframe incorporates a single weldment.

34. (New) The compact tool carrier as set forth in claim 31 wherein each cross-

member is disposed forward of the operator platform and forward of the control station

in the down position of the loader.

35. (New) The compact tool carrier as set forth in claim 31 further comprising an

attachment plate for removably attaching a tool to the compact tool carrier, the cross-

member being spaced from the attachment plate.

36. (New) The compact tool carrier as set forth in claim 35 further comprising an

actuator for tilting of tools connected to the attachment plate, the actuator being

connected to the cross-member and the attachment plate.

37. (New) The compact tool carrier as set forth in claim 31 further comprising a

drive mechanism for propelling the compact tool carrier over a supporting surface, the

drive mechanism having a drive sprocket, the cross-member being disposed forward of

the drive sprocket in the vertically raised position and the down position.

38. (New) A compact tool carrier configured for standing or walk-behind operator

control and having a longitudinal axis and a mass of less than about 1500 kg, the

compact tool carrier comprising:

a loader being adapted to carry a tool, the loader comprising:

afirst loader arm;

a second loader arm; and
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a single cross-member that extends from the first loader arm to the

second loader arm;

a mainframe for supporting the loader, the mainframe having a first side and a

second side, and having a front end and a rear end relative to the longitudinal axis, the

mainframe comprising an engine bracket that extends from the first side toward the

second side for mounting an engine to the mainframe, the engine bracket being spaced

from the rear of the mainframe, the first loader arm not being directly attached to the

mainframe;

——

a linkage pivotally attached to the first side of the mainframe and pivotally

attached to the first loader arm;

an actuator pivotally attached to the first side of the mainframe and pivotally

attached to the first loader arm;

a control station having operator controls for propelling the compact tool carrier

forward and for raising and lowering the loader, the control station being mounted

toward the rear of the compact tool carrier and adapted to allow for standing operation;

and

an operator platform for standing operation of the operator controls of the control

station.

39. (New) The compact tool carrier as set forth in claim 38 wherein the loader is

moveable between a down position and a vertically raised position, the cross-member

being disposed forward of the operator platform in the down position and the vertically

raised position of the loader.

40. {(New) The compact tool carrier as set forth in claim 38 wherein the loader is

moveable between a down position and a vertically raised position, the compact tool

carrier further comprising a drive mechanism for propelling the compact tool carrier over

a supporting surface, the drive mechanism having a drive sprocket, the cross-member
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being disposed forward of the drive sprocket in the down position and the vertically

raised position of the loader.

41. {(New) The compact tool carrier as set forth in claim 38 wherein the linkage is

a first linkage, the compact tool carrier further comprising a second linkage pivotally

attached to the first side of the mainframe and pivotally attached to the first loader arm.

42. (New) The compact tool carrier as set forth in claim 38 wherein the

mainframe incorporates a single weldment.

43. {(New) The compact tool carrier as set forth in claim 38 further comprising an

attachment plate for removably attaching a tool to the compact tool carrier, the cross-

member being spaced from the attachment plate.

44. {(New) The compact tool carrier as set forth in claim 43 further comprising an

actuator for tilting of tools connected to the attachment plate, the actuator being

connected to the cross-member and the attachment plate.

45. (New) A compact tool carrier configured for standing or walk-behind operator

control and having a longitudinal axis and a mass of less than about 1500 kg, the

compact tool carrier comprising:

a loader having an arm, the loader being adapted to carry a tool:

a mainframe for supporting the loader, the mainframe having a first side and a

second side, and having a front end and a rear end relative to the longitudinal axis, the

mainframe comprising an engine bracket that extends from the first side toward the

second side for mounting an engine to the mainframe, the engine bracket being spaced

from the rear of the mainframe, the loader arm not being directly attached to the

mainframe;

a first linkage pivotally attached to the first side of the mainframe and pivotally

attached to the loader arm at a first linkage pivot point:
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a second linkage pivotally attached to the first side of the mainframe and pivotally

attached to the loader arm at a second linkage pivot point, the loader being free of

cross-members between the first linkage pivot point and the second linkage pivot point;

an actuator pivotally attached to the first side of the mainframe and pivotally

attached to the loader arm at an actuator pivot point;

a control station having operator controls for propelling the compact tool carrier

forward and for raising and lowering the loader, the control station being mounted

toward the rear of the compact tool carrier and adapted to allow for standing or walk-

behind operation; and

an operator platform for standing operation of the operator controls of the control

station.

46. (New) The compact tool carrier as set forth in claim 45 wherein the loader

comprises:

afirst arm;

a second arm; and

a cross-member that extends from the first arm to the second arm, the cross-

member being disposed forward of the first linkage pivot point, the second linkage pivot

point, and the actuator pivot point.

47. (New) The compact tool carrier as set forth in claim 46 further comprising an

attachment plate for removably attaching a tool to the compact tool carrier, the cross-

member being spaced from the attachment plate.

48. (New) The compact tool carrier as set forth in claim 47 further comprising an

actuator for tilting of tools connected to the attachment plate, the actuator being

connected to the cross-member and the attachment plate.

10
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49. (New) The compact tool carrier as set forth in claim 45 wherein the

mainframe incorporates a single weldment.

50. (New) A compact tool carrier configured for standing or walk-behind operator

control and having a longitudinal axis and a mass of less than about 1500 kg, the

compact tool carrier comprising:

a loader adapted to carry a tool, the loader comprising:

a first loader arm:

a second loader arm; and

at least one cross-member that extends from the first loader arm to the

second loader arm;

a mainframe for supporting the loader, the mainframe having a first side and a

second side, and having a front end and a rear end relative to the longitudinal axis, the

mainframe comprising an engine bracket that extends from the first side toward the

second side for mounting an engine to the mainframe, the engine bracket being spaced

from the rear end of the mainframe, the first loader arm not being directly attached to

the mainframe;

a first linkage pivotally attached to the first side of the mainframe and pivotally

attached to the first loader arm at a first linkage pivot point;

a second linkage pivotally attached to the first side of the mainframe and pivotally

attached to the first loader arm at a second linkage pivot point, each cross-member

being disposed forward of the first linkage pivot point and the second linkage pivot point;

an actuator pivotally attached to the first side of the mainframe and pivotally

attached to the first loader arm at an actuator pivot point;

a control station having operator controls for propelling the compact tool carrier

forward and for raising and lowering the loader, the control station being mounted

11
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toward the rear of the compact tool carrier and adapted to allow for standing or walk-

behind operation; and

an operator platform for standing operation of the operator controls of the control

station.

51. (New) The compact tool carrier as set forth in claim 50 wherein each cross-

member is disposed forward of the actuator pivot point.

52. (New) The compact tool carrier as set forth in claim 50 wherein the

mainframe incorporates a single weldment.

53. (New) The compact tool carrier as set forth in claim 50 further comprising an

attachment plate for removably attaching a tool to the compact tool carrier, the cross-

member being spaced from the attachment plate.

54. (New) The compact tool carrier as set forth in claim 53 further comprising an

actuator for tilting of tools connected to the attachment plate, the actuator being

connected to the cross-member and the attachment plate.

55. (New) A compact tool carrier configured for standing or walk-behind operator

control and having a longitudinal axis and a mass of less than about 1500 kg, the

compact tool carrier comprising:

a loader having an arm, the loader being adapted to carry a tool;

a mainframe for supporting the loader, the mainframe having a first side and a

second side, and having a front end and a rear end relative to the longitudinal axis, the

mainframe comprising an engine bracket that extends from the first side toward the

second side for mounting an engine to the mainframe. the engine bracket being spaced

from the rear end of the mainframe, each side having a top and a bottom, the first side

of the mainframe having at least two pivot points relative to the loader, the loader arm

not being directly attached to the mainframe;

12
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a linkage pivotally attached to the first side of the mainframe and pivotally

attached to the loader arm;

an actuator pivotally attached to the first side of the mainframe and pivotally

attached to the loader arm:

a drive mechanism comprising tracks for propelling the compact tool carrier over

a supporting surface, the drive mechanism having a rotational axis, the compact tool

carrier having a bottom at which the drive mechanism contacts the supporting surface,

the rotational axis and bottom of the compact tool carrier being separated by a vertical

distance D1, the rotational axis and the bottom of the first side of the mainframe being

separated by a vertical distance D5, the rotational axis and the pivot point at which the

linkage is attached to the mainframe being separated by a vertical distance D2, the

rotational axis and the pivot point at which the actuator is attached to the mainframe

being separated by a vertical distance D4, both D2 and D4 being less than D1 and

being less than 1.5 D5: and

a control station having operator controls for propelling the compact tool

carrier forward and for raising and lowering the loader, the control station being

mounted toward the rear of the compact tool carrier and adapted to allow for standing or

walk-behind operation.

56. (New) The compact tool carrier as set forth in claim 55 wherein D2 and D4

are each less than 0.75 D1.

57. (New) The compact tool carrier as set forth in claim 55 wherein the linkage is

a first linkage, the compact tool carrier further comprising a second linkage pivotally

attached to the first side of the mainframe at a pivot point and pivotally attached to the

loader, the rotational axis and the pivot point at which the second linkage is attached to

the mainframe being separated by a vertical distance D3. D3 being less than 1.5 times
D1.

58. (New) The compact tool carrier as set forth in claim 55 wherein the linkage is

a first linkage, the compact tool carrier further comprising a second linkage pivotally

13
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attached to the first side of the mainframe at a pivot point and pivotally attached to the

loader, wherein the mainframe comprises a forward-most pivot point with (1) the pivot

point at which the first linkage is attached to the mainframe, (2) the pivot point at which

the actuator is attached to the mainframe, or (3) the pivot point at which the second

linkage is attached to the mainframe being the forward-most pivot point, a vertical

distance between the rotational axis and the forward-most pivot point being less than
D1.

59. (New) The compact tool carrier as set forth in claim 55 wherein the linkage is

a first linkage, the compact tool carrier further comprising a second linkage pivotally

attached to the first side of the mainframe at a pivot point and pivotally attached to the

loader, wherein the mainframe comprises a forward-most pivot point with (1) the pivot

point at which the first linkage is attached to the mainframe, (2) the pivot point at which

the actuator is attached to the mainframe, or (3) the pivot point at which the second

linkage is attached to the mainframe being the forward-most pivot point, a vertical

distance between the rotational axis and the forward-most pivot point being less than
0.75 D1.

60. {(New) The compact tool carrier as set forth in claim 55 wherein the linkage is

a first linkage, the compact tool carrier further comprising a second linkage pivotally

attached to the first side of the mainframe at a pivot point and pivotally attached to the

loader, wherein the mainframe comprises a forward-most pivot point with (1) the pivot

point at which the first linkage is attached to the mainframe, (2) the pivot point at which

the actuator is attached to the mainframe, or (3) the pivot point at which the second

linkage is attached to the mainframe being the forward-most pivot point, a vertical

distance between the rotational axis and the forward-most pivot point being less than
0.75 D5.

61. (New) The compact tool carrier as set forth in claim 55 wherein the drive

mechanism comprises a drive sprocket. the drive sprocket rotating about the rotational

axis.

14
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62. (New) The compact tool carrier as set forth in claim 55 further comprising an

operator platform for standing operation of the operator controls of the control station.

63. (New) The compact tool carrier as set forth in claim 55 wherein the

mainframe incorporates a single weldment.

15
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/WCD/
March 1, 2018

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

U.S. Patent No. 9,321,386

Inventors: Brad Thomas et al. Art Unit: 3993
Reexamination Control No.: 90/013,915

Filed: February 28, 2017

Confirmation No.: 3754

For: LOW PROFILE COMPACT TOOL CARRIERS

Examiner: William Charles Doerrler

Conferees: Jeffrey Gellner and Gay Spahn

January 25, 2018

AMENDMENT AND RESPONSE TO FINAL OFFICE ACTION

TO THE COMMISSIONER FOR PATENTS,
SIR:

Please enter the following amendments and consider the following remarks in the

above-identified ex parfe reexamination of U.S. Patent No. 9,321,386:

Amendments to the Claims begin on page 2;
Amendments to the Specification begin on page 16;
Amendments to the Drawings begin on page 18; and

Remarks begin on page 19.
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177

FIG. 1 (AMENDED)

EX1029 / Page 26 of 292
Kubota North America Corporation et al



ANNOTATED SHEET

217

FIG. 2 (AMENDED)
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317

FIG. 3 (AMENDED)
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March 1, 2018

AMENDMENTS TO THE SPECIFICATION

Please replace the paragraph that begins at column 2, line 44 with the following

paragraph:

An embodiment of a compact tool carrier is generally referred as “5” in FIG. 1.
The compact tool carrier 5 includes a loader 8 supported by a mainframe 10. The loader
8 includes an attachment plate 12 for interchangeably attaching any one of a number of
tools (not shown). In this regard, such interchangeable tools do not form part of the
compact tool carrier 5 unless stated otherwise. The attachment plate 12 is connected to
an actuator 14 for tilting of tools connected to the attachment plate 12. The loader 8 has
afirst arm 15a and a second arm 15b generally opposite the first arm 15a. A cross-

member 16 extends from the first arm 15a to the second arm 15b. The actuator 14 is

connected to the cross-member 16. Each arm 15a, 15b may be a single weldment or

may include various components attached by fasteners (e.g., nuts and bolts). The first
and second arms 15a, 15b each include a bracket portion 17a, 17b (FIG. 1) for

fastening various linkages.

Please replace the paragraph that begins at column 3, line 20 with the following

paragraph:

The compact tool carrier 5 includes a drive mechanism 18 attached to the
mainframe 10. In the illustrated embodiment, the drive mechanism 18 is directly
mounted (i.e., connected without intermediary parts) to the mainframe 10 by way of
drive sprocket 22 connected to a hub 26 (FIG. 2). The hub 26 is attached to a shaft (not
shown) that extends through a drive opening 30 (FIG. 4) of the mainframe 10. The
sprocket 22, hub 26 and shaft (not shown) rotate about a rotational axis R (FIG. 5). As
shown, the drive mechanism 18 includes tracks 34. In other embodiments, the drive

mechanism 18 [10] includes wheels.

Please replace the paragraph that begins at column 4, line 35 with the following

paragraph:
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An actuator 54, shown as a hydraulic cylinder, is attached to the first side 38a of
the mainframe 10 at its center pivot point P> [P4] and is attached to the loader arm 15a
at its center pivot point P to raise the loader 8. The compact tool carrier 5 may include
a single actuator 54, or, as in other embodiments, a second actuator (not shown) is
connected to the second side 38b (FIG. 4) of the mainframe 10 and the second arm 15b
(FIG. 1). The actuator 54 is powered to raise the loader 8 and, in some embodiments, is
also powered to lower the loader 8 (as opposed to a one-way actuator lowered by

gravity alone).

Please replace the paragraph that begins at column 5, line 4 with the following

paragraph:

In some embodiments, the mainframe 10 is characterized by a relatively low
profile (i.e., the pivot points are positioned relatively low on the mainframe allowing its
height to be reduced). The rotational axis R (FIG. 5) and the bottom of the compact tool
carrier 5 (FIG. 2) are separated by a distance D1. Generally, the bottom of the compact
tool carrier 5 corresponds to the point at which the drive mechanism 18 contacts the
surface supporting the compact tool carrier 5. The rotational axis R and the forward
pivot point P4 of the first side 38a of the mainframe 10 are separated by a vertical
distance D2. The rotational axis R and the rear pivot point P3 are separated by a vertical
distance D3. The rotational axis R and the central pivot point P, [P4] are separated by a
vertical distance D4. Each of D2, D3 and D4 is less than about 1.5 times D1 (1.5xD1).
In some embodiments, each of D2, D3 and D4 is less than D1 or even less than about
0.75 times D1 (0.75xD1).
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Patent claim(s) amended (including dependent on amended claim(s)): 15,17,19 and 20
Patent claim(s) canceled: 16 and 18.
Newly presented claim(s) patentable: 21-63.
Newly presented canceled claims: .
Patent claim(s) [] previously [] currently disclaimed:

(

2
(3
4
(5
(6
(7) Patent claim(s) not subject to reexamination: 2 and 14.

—_ D=

3.0 A declaration(s)/affidavit(s) under 37 CFR 1.130(b) was/were filed on

4. X Note the attached statement of reasons for patentability and/or confirmation. Any comments considered necessary
by patent owner regarding reasons for patentability and/or confirmation must be submitted promptly to avoid
processing delays. Such submission(s) should be labeled: “Comments On Statement of Reasons for Patentability
and/or Confirmation.”

5. [] Note attached NOTICE OF REFERENCES CITED (PTO-892).
6. [J Note attached LIST OF REFERENCES CITED (PTO/SB/08 or PTO/SB/08 substitute).
7. Xl The drawing correction request filed on 25 January 2018 is: X approved  [] disapproved.

8. [J Acknowledgment is made of the priority claim under 35 U.S.C. § 119(a)-(d) or (f).
a[JAIl b)[JSome*  ¢)[] None of the certified copies have
[] been received.
[ not been received.
[] been filed in Application No. )
[J been filed in reexamination Control No. .
[J been received by the International Bureau in PCT Application No.

* Certified copies notreceived: __
9. O Note attached Examiner's Amendment.
10. [ Note attached Interview Summary (PTO-474).
11.[0J Other:____.

All correspondence relating to this reexamination proceeding should be directed to the Central Reexamination Unit at
the mail, FAX, or hand-carry addresses given at the end of this Office action.

YWilliam C Doerrler/
Primary Examiner
IArt Unit: 3993

cc: Requester (if third party requester)

U.S. Patent and Trademark Office
PTOL-469 (Rev. 08-13) Notice of Intent to Issue Ex Parte Reexamination Certificate Part of Paper No 20180130
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Application/Control Number: 90/013,915 Page 2
Art Unit: 3993

The present application, filed on or after March 16, 2013, is being examined

under the first inventor to file provisions of the AlA.
STATEMENT OF REASONS FOR PATENTABILITY AND/OR CONFIRMATION

The following is an examiner's statement of reasons for patentability and/or
confirmation of the claims found patentable in this reexamination proceeding:
Applicant’s arguments are persuasive that there would be no expectation of success
from adding the lift mechanism of Mustang to the S450TX skid steer. The rear cross
member of the Mustang lift system could not be present on a smaller rear controlled
skid steer, as it would inhibit access to the controls and be positioned where either the
operator or the engine are located. It is further noted that the increase of lift capacity
from using the claimed vertical lift (32% increase over the radial lift) was unexpected. It
is further no longer considered obvious for an ordinary practitioner at the time of
invention to combine the known compact S450TX with the much larger known vertical
lift system of the Mustang reference as it was stated by the requester in US PG Pub
2016/0244937, “While high lift loader arms are known on full size skid steer loaders as
disclosed in U.S. Pat. No. 5,542,814, the use of such high lift loader arms on a compact
utility loader has been considered difficult if not impossible due to size and durability
constraints.” The "less than about” language was taken from the patented claims, so

the rejection regarding this language has been withdrawn.
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Application/Control Number: 90/013,915 Page 3
Art Unit: 3993

Any comments considered necessary by PATENT OWNER regarding the above
statement must be submitted promptly to avoid processing delays. Such submission by
the patent owner should be labeled: "Comments on Statement of Reasons for
Patentability and/or Confirmation” and will be placed in the reexamination file.

Any inquiry concerning this communication or earlier communications from the
examiner should be directed to WILLIAM DOERRLER whose telephone number is
(671)272-4807. The examiner can normally be reached on Monday-Friday 6-30- 4:30.

Examiner interviews are available via telephone, in-person, and video
conferencing using a USPTO supplied web-based collaboration tool. To schedule an
interview, applicant is encouraged to use the USPTO Automated Interview Request
(AIR) at http://www.uspto.gov/interviewpractice.

If attempts to reach the examiner by telephone are unsuccessful, the examiner’s
supervisor, Eileen Lillis can be reached on (571) 272-6928. The fax phone number for

the organization where this application or proceeding is assigned is 571-273-8300.
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Application/Control Number: 90/013,915 Page 4
Art Unit: 3993

Information regarding the status of an application may be obtained from the
Patent Application Information Retrieval (PAIR) system. Status information for
published applications may be obtained from either Private PAIR or Public PAIR.
Status information for unpublished applications is available through Private PAIR only.
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should
you have questions on access to the Private PAIR system, contact the Electronic
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a
USPTO Customer Service Representative or access to the automated information
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000.

/William C Doerrler/
Primary Examiner
Art Unit 3993

Conferees: /JLG/ /EDL/
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

U.S. Patent No. 9,321,386

Inventors: Brad Thomas et al. Art Unit: 3993
Reexamination Control No.: 90/013,915

Filed: February 28, 2017

Confirmation No.: 3754

For: LOW PROFILE COMPACT TOOL CARRIERS

Examiner: William Charles Doerrler

Conferees: Jeffrey Gellner and Gay Spahn

January 25, 2018

AMENDMENT AND RESPONSE TO FINAL OFFICE ACTION

TO THE COMMISSIONER FOR PATENTS,
SIR:

Please enter the following amendments and consider the following remarks in the

above-identified ex parte reexamination of U.S. Patent No. 9,321,386:

Amendments to the Claims begin on page 2;
Amendments to the Specification begin on page 16;
Amendments to the Drawings begin on page 18; and

Remarks begin on page 19.
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AMENDMENTS TO THE CLAIMS

Please amend claim 15 as follows:
15. (Amended) A compact tool carrier comprising:
a loader adapted to carry a tool;

a mainframe for supporting the loader, the mainframe having a first side and a
second side, and having a front end and a rear end relative to the longitudinal axis, the
mainframe comprising an engine bracket that extends from the first side toward the
second side for mounting an engine to the mainframe, the engine bracket being spaced
from the rear end of the mainframe, each side having a top and a bottom, the first side
of the mainframe having at least two pivot points relative to the loader, the loader not

being directly attached to the mainframe;

a linkage pivotally attached to the first side of the mainframe at a pivot point and

pivotally attached to the loader;

an actuator pivotally attached to the first side of the mainframe at a pivot point

and pivotally attached to the loader,;

a drive mechanism comprising tracks or wheels for propelling the compact tool
carrier over a supporting surface, the drive mechanism being attached to the mainframe
about a rotational axis, the compact tool carrier having a bottom at which the drive
mechanism contacts the supporting surface, the rotational axis and bottom of the

compact tool carrier being separated by a vertical distance D1, the rotational axis and

the bottom of the first side of the mainframe being separated by a vertical distance D5,

the rotational axis and the [each] pivot point at which the linkage is attached to the

mainframe being separated by a vertical distance D2, the rotational axis and the pivot

point at which the actuator is attached to the mainframe being separated by a vertical

distance D4, [each vertical distance between the rotational axis and a pivot point] D2

and D4 each being less than 1.5 times D1 and each being less than twice D5; and
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a control station having operator controls for propelling the compact tool carrier
forward and for raising and/or lowering the loader, the control station being mounted
toward the rear of the compact tool carrier and adapted to allow for standing or walk-

behind operation.

Please cancel claim 16.

Please amend claim 17 as follows:

17. (Amended) The compact tool carrier as set forth in claim 15 [16] wherein the
second side of the mainframe comprises two pivot points, each vertical distance

between the rotational axis and a pivot point being less than 1.5 times D1.

Please cancel claim 18.

Please amend claim 19 as follows:

19. (Amended) The compact tool carrier as set forth in claim 15 [18] wherein the
first side of the mainframe comprises a top most pivot point, the top most pivot point and
the top of the first side of the mainframe being separated by a vertical distance D6, D6

being less than about 1.5 times D5.

Please insert new claims 21-63:

21. (New) The compact tool carrier as set forth in claim 1 wherein the linkage is

a first linkage the first linkage being pivotally attached to the first side of the mainframe

at a first pivot point and pivotally attached to the loader arm at a second pivot point, the
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actuator being attached to the mainframe at a third pivot point and pivotally attached to

the loader arm at a fourth pivot point, the compact tool carrier further comprising a

second linkage pivotally attached to the first side of the mainframe at a fifth pivot point

and pivotally attached to the loader arm at a sixth pivot point, wherein as the loader

travels from a down position to a vertically raised position, the first, second, third, fourth,

fifth, and sixth pivot points are (1) disposed between the operator controls and a bottom

of the mainframe and/or (2) disposed forward of the control station.

22. (New) The compact tool carrier as set forth in claim 21 further comprising an

operator platform for standing operation of the operator controls of the control station,

the operator platform being located toward a rear of the compact tool carrier such that

the first pivot point, third pivot point, and fifth pivot point are disposed forward of the

operator platform.

23. (New) The compact tool carrier as set forth in claim 15 wherein D2 and D4

are each less than 1.75 D5.

24. (New) The compact tool carrier as set forth in claim 15 wherein D2 and D4

are each less than 1.5 D5.

25. (New) The compact tool carrier as set forth in claim 15 wherein D2 and D4

are each less than D1.

26. (New) The compact tool carrier as set forth in claim 15 wherein D2 and D4

are each less than 0.75 D1.

27. (New) The compact tool carrier as set forth in claim 15 wherein the linkage is

a first linkage, the compact tool carrier further comprising a second linkage pivotally

attached to the first side of the mainframe at a pivot point and pivotally attached to the

loader, the rotational axis and the pivot point at which the second linkage is attached to

the mainframe being separated by a vertical distance D3, D3 being less than 1.5 times
D1.
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28. (New) The compact tool carrier as set forth in claim 15 wherein the linkage is

a first linkage, the compact tool carrier further comprising a second linkage pivotally

attached to the first side of the mainframe at a pivot point and pivotally attached to the

loader, wherein the mainframe comprises a forward-most pivot point with (1) the pivot

point at which the first linkage is attached to the mainframe, (2) the pivot point at which

the actuator is attached to the mainframe_ or (3) the pivot point at which the second

linkage is attached to the mainframe being the forward-most pivot point, a vertical

distance between the rotational axis and the forward-most pivot point being less than
D1.

29. (New) The compact tool carrier as set forth in claim 15 wherein the linkage is

a first linkage, the compact tool carrier further comprising a second linkage pivotally

attached to the first side of the mainframe at a pivot point and pivotally attached to the

loader, wherein the mainframe comprises a forward-most pivot point with (1) the pivot

point at which the first linkage is attached to the mainframe, (2) the pivot point at which

the actuator is attached to the mainframe, or (3) the pivot point at which the second

linkage is attached to the mainframe being the forward-most pivot point, a vertical

distance between the rotational axis and the forward-most pivot point being less than
0.75 D1.

30. (New) The compact tool carrier as set forth in claim 15 wherein the linkage is

a first linkage, the compact tool carrier further comprising a second linkage pivotally

attached to the first side of the mainframe at a pivot point and pivotally attached to the

loader, wherein the mainframe comprises a forward-most pivot point with (1) the pivot

point at which the first linkage is attached to the mainframe, (2) the pivot point at which

the actuator is attached to the mainframe, or (3) the pivot point at which the second

linkage is attached to the mainframe being the forward-most pivot point, a vertical

distance between the rotational axis and the forward-most pivot point being less than
1.5 D5.
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31. (New) A compact tool carrier configured for standing or walk-behind operator

control and having a longitudinal axis and a mass of less than about 1500 kg, the

compact tool carrier comprising:

a loader adapted to carry a tool, the loader being moveable between a down

position and a vertically raised position, the loader comprising:

a first loader arm;

a second loader arm: and

at least one cross-member that extends from the first loader arm to

the second loader arm:

a mainframe for supporting the loader, the mainframe having a first side and a

second side, and having a front end and a rear end relative to the longitudinal axis, the

mainframe comprising an engine bracket that extends from the first side toward the

second side for mounting an engine to the mainframe, the engine bracket being spaced

from the rear end of the mainframe, the first loader arm not being directly attached to

the mainframe;

a linkage pivotally attached to the first side of the mainframe and pivotally

attached to the first loader arm:

an actuator pivotally attached to the first side of the mainframe and pivotally

attached to the first loader arm;

a control station having operator controls for propelling the compact tool carrier

forward and for raising and lowering the loader, the control station being mounted

toward the rear of the compact tool carrier and adapted to allow for standing operation,

each cross-member being disposed forward of the control station in the vertically raised

position of the loader; and

an operator platform for standing operation of the operator controls of the control

station.
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32. (New) The compact tool carrier as set forth in claim 31 wherein the linkage is

a first linkage, the compact tool carrier further comprising a second linkage pivotally

attached to the first side of the mainframe and pivotally attached to the first loader arm.

33. (New) The compact tool carrier as set forth in claim 31 wherein the

mainframe incorporates a single weldment.

34. (New) The compact tool carrier as set forth in claim 31 wherein each cross-

member is disposed forward of the operator platform and forward of the control station

in the down position of the loader.

35. (New) The compact tool carrier as set forth in claim 31 further comprising an

attachment plate for removably attaching a tool to the compact tool carrier, the cross-

member being spaced from the attachment plate.

36. (New) The compact tool carrier as set forth in claim 35 further comprising an

actuator for tilting of tools connected to the attachment plate, the actuator being

connected to the cross-member and the attachment plate.

37. (New) The compact tool carrier as set forth in claim 31 further comprising a

drive mechanism for propelling the compact tool carrier over a supporting surface, the

drive mechanism having a drive sprocket, the cross-member being disposed forward of

the drive sprocket in the vertically raised position and the down position.

38. (New) A compact tool carrier configured for standing or walk-behind operator

control and having a longitudinal axis and a mass of less than about 1500 kg, the

compact tool carrier comprising:

a loader being adapted to carry a tool, the loader comprising:

a first loader arm:

a second loader arm; and
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a single cross-member that extends from the first loader arm to the

second loader arm;

a mainframe for supporting the loader, the mainframe having a first side and a

second side, and having a front end and a rear end relative to the longitudinal axis, the

mainframe comprising an engine bracket that extends from the first side toward the

second side for mounting an engine to the mainframe, the engine bracket being spaced

from the rear of the mainframe, the first loader arm not being directly attached to the

mainframe;

——

a linkage pivotally attached to the first side of the mainframe and pivotally

attached to the first loader arm;

an actuator pivotally attached to the first side of the mainframe and pivotally

attached to the first loader arm;

a control station having operator controls for propelling the compact tool carrier

forward and for raising and lowering the loader, the control station being mounted

toward the rear of the compact tool carrier and adapted to allow for standing operation:;

and

an operator platform for standing operation of the operator controls of the control

station.

39. (New) The compact tool carrier as set forth in claim 38 wherein the loader is

moveable between a down position and a vertically raised position, the cross-member

being disposed forward of the operator platform in the down position and the vertically

raised position of the loader.

40. (New) The compact tool carrier as set forth in claim 38 wherein the loader is

moveable between a down position and a vertically raised position, the compact tool

carrier further comprising a drive mechanism for propelling the compact tool carrier over

a supporting surface, the drive mechanism having a drive sprocket, the cross-member
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being disposed forward of the drive sprocket in the down position and the vertically

raised position of the loader.

41. (New) The compact tool carrier as set forth in claim 38 wherein the linkage is

a first linkage, the compact tool carrier further comprising a second linkage pivotally

attached to the first side of the mainframe and pivotally attached to the first loader arm.

42. (New) The compact tool carrier as set forth in claim 38 wherein the

mainframe incorporates a single weldment.

43. (New) The compact tool carrier as set forth in claim 38 further comprising an

attachment plate for removably attaching a tool to the compact tool carrier, the cross-

member being spaced from the attachment plate.

44. (New) The compact tool carrier as set forth in claim 43 further comprising an

actuator for tilting of tools connected to the attachment plate, the actuator being

connected to the cross-member and the attachment plate.

45. (New) A compact tool carrier configured for standing or walk-behind operator

control and having a longitudinal axis and a mass of less than about 1500 kg, the

compact tool carrier comprising:

a loader having an arm, the loader being adapted to carry a tool:

a mainframe for supporting the loader, the mainframe having a first side and a

second side, and having a front end and a rear end relative to the longitudinal axis, the

mainframe comprising an engine bracket that extends from the first side toward the

second side for mounting an engine to the mainframe, the engine bracket being spaced

from the rear of the mainframe, the loader arm not being directly attached to the

mainframe;

a first linkage pivotally attached to the first side of the mainframe and pivotally

attached to the loader arm at a first linkage pivot point;
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a second linkage pivotally attached to the first side of the mainframe and pivotally

attached to the loader arm at a second linkage pivot point, the loader being free of

cross-members between the first linkage pivot point and the second linkage pivot point;

an actuator pivotally attached to the first side of the mainframe and pivotally

attached to the loader arm at an actuator pivot point;

a control station having operator controls for propelling the compact tool carrier

forward and for raising and lowering the loader, the control station being mounted

toward the rear of the compact tool carrier and adapted to allow for standing or walk-

behind operation; and

an operator platform for standing operation of the operator controls of the control

station.

46. (New) The compact tool carrier as set forth in claim 45 wherein the loader

comprises:

a first arm;

a second arm; and

a cross-member that extends from the first arm to the second arm, the cross-

member being disposed forward of the first linkage pivot point, the second linkage pivot

point, and the actuator pivot point.

47. (New) The compact tool carrier as set forth in claim 46 further comprising an

attachment plate for removably attaching a tool to the compact tool carrier, the cross-

member being spaced from the attachment plate.

48. (New) The compact tool carrier as set forth in claim 47 further comprising an

actuator for tilting of tools connected to the attachment plate, the actuator being

connected to the cross-member and the attachment plate.

10

EX1029 / Page 49 of 292
Kubota North America Corporation et al



49. (New) The compact tool carrier as set forth in claim 45 wherein the

mainframe incorporates a single weldment.

50. (New) A compact tool carrier configured for standing or walk-behind operator

control and having a longitudinal axis and a mass of less than about 1500 kg, the

compact tool carrier comprising:

a loader adapted to carry a tool, the loader comprising:

a first loader arm;

a second loader arm; and

at least one cross-member that extends from the first loader arm to the

second loader arm;

a mainframe for supporting the loader, the mainframe having a first side and a

second side, and having a front end and a rear end relative to the longitudinal axis, the

mainframe comprising an engine bracket that extends from the first side toward the

second side for mounting an engine to the mainframe, the engine bracket being spaced

from the rear end of the mainframe, the first loader arm not being directly attached to

the mainframe;

a first linkage pivotally attached to the first side of the mainframe and pivotally

attached to the first loader arm at a first linkage pivot point;

a second linkage pivotally attached to the first side of the mainframe and pivotally

attached to the first loader arm at a second linkage pivot point, each cross-member

being disposed forward of the first linkage pivot point and the second linkage pivot point;

an actuator pivotally attached to the first side of the mainframe and pivotally

attached to the first loader arm at an actuator pivot point;

a control station having operator controls for propelling the compact tool carrier

forward and for raising and lowering the loader, the control station being mounted

11
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toward the rear of the compact tool carrier and adapted to allow for standing or walk-

behind operation; and

an operator platform for standing operation of the operator controls of the control

station.

51. (New) The compact tool carrier as set forth in claim 50 wherein each cross-

member is disposed forward of the actuator pivot point.

52. (New) The compact tool carrier as set forth in claim 50 wherein the

mainframe incorporates a single weldment.

53. (New) The compact tool carrier as set forth in claim 50 further comprising an

attachment plate for removably attaching a tool to the compact tool carrier, the cross-

member being spaced from the attachment plate.

54. (New) The compact tool carrier as set forth in claim 53 further comprising an

actuator for tilting of tools connected to the attachment plate, the actuator being

connected to the cross-member and the attachment plate.

55. (New) A compact tool carrier configured for standing or walk-behind operator

control and having a longitudinal axis and a mass of less than about 1500 kg, the

compact tool carrier comprising:

a loader having an arm. the loader being adapted to carry a tool;

a mainframe for supporting the loader, the mainframe having a first side and a

second side, and having a front end and a rear end relative to the longitudinal axis, the

mainframe comprising an engine bracket that extends from the first side toward the

second side for mounting an engine to the mainframe, the engine bracket being spaced

from the rear end of the mainframe, each side having a top and a bottom, the first side

of the mainframe having at least two pivot points relative to the loader, the loader arm

not being directly attached to the mainframe;

12
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a linkage pivotally attached to the first side of the mainframe and pivotally

attached to the loader arm;

an actuator pivotally attached to the first side of the mainframe and pivotally

attached to the loader arm;

a drive mechanism comprising tracks for propelling the compact tool carrier over

a supporting surface, the drive mechanism having a rotational axis, the compact tool

carrier having a bottom at which the drive mechanism contacts the supporting surface,

the rotational axis and bottom of the compact tool carrier being separated by a vertical

distance D1, the rotational axis and the bottom of the first side of the mainframe being

separated by a vertical distance D5, the rotational axis and the pivot point at which the

linkage is attached to the mainframe being separated by a vertical distance D2, the

rotational axis and the pivot point at which the actuator is attached to the mainframe

being separated by a vertical distance D4, both D2 and D4 being less than D1 and

being less than 1.5 D5: and

a control station having operator controls for propelling the compact tool

carrier forward and for raising and lowering the loader, the control station being

mounted toward the rear of the compact tool carrier and adapted to allow for standing or

walk-behind operation.

56. (New) The compact tool carrier as set forth in claim 55 wherein D2 and D4

are each less than 0.75 D1.

57. (New) The compact tool carrier as set forth in claim 55 wherein the linkage is

a first linkage, the compact tool carrier further comprising a second linkage pivotally

attached to the first side of the mainframe at a pivot point and pivotally attached to the

loader, the rotational axis and the pivot point at which the second linkage is attached to

the mainframe being separated by a vertical distance D3, D3 being less than 1.5 times
D1.

58. (New) The compact tool carrier as set forth in claim 55 wherein the linkage is

a first linkage, the compact tool carrier further comprising a second linkage pivotally

13
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attached to the first side of the mainframe at a pivot point and pivotally attached to the

loader, wherein the mainframe comprises a forward-most pivot point with (1) the pivot

point at which the first linkage is attached to the mainframe, (2) the pivot point at which

the actuator is attached to the mainframe, or (3) the pivot point at which the second

linkage is attached to the mainframe being the forward-most pivot point, a vertical

distance between the rotational axis and the forward-most pivot point being less than
D1.

59. (New) The compact tool carrier as set forth in claim 55 wherein the linkage is

a first linkage, the compact tool carrier further comprising a second linkage pivotally

attached to the first side of the mainframe at a pivot point and pivotally attached to the

loader, wherein the mainframe comprises a forward-most pivot point with (1) the pivot

point at which the first linkage is attached to the mainframe, (2) the pivot point at which

the actuator is attached to the mainframe, or (3) the pivot point at which the second

linkage is attached to the mainframe being the forward-most pivot point. a vertical

distance between the rotational axis and the forward-most pivot point being less than
0.75 D1.

60. (New) The compact tool carrier as set forth in claim 55 wherein the linkage is

a first linkage, the compact tool carrier further comprising a second linkage pivotally

attached to the first side of the mainframe at a pivot point and pivotally attached to the

loader, wherein the mainframe comprises a forward-most pivot point with (1) the pivot

point at which the first linkage is attached to the mainframe, (2) the pivot point at which

the actuator is attached to the mainframe, or (3) the pivot point at which the second

linkage is attached to the mainframe being the forward-most pivot point, a vertical

distance between the rotational axis and the forward-most pivot point being less than
0.75 D5.

61. (New) The compact tool carrier as set forth in claim 55 wherein the drive

mechanism comprises a drive sprocket, the drive sprocket rotating about the rotational

axis.
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62. (New) The compact tool carrier as set forth in claim 55 further comprising an

operator platform for standing operation of the operator controls of the control station.

63. (New) The compact tool carrier as set forth in claim 55 wherein the

mainframe incorporates a single weldment.
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AMENDMENTS TO THE SPECIFICATION

Please replace the paragraph that begins at column 2, line 44 with the following

paragraph:

An embodiment of a compact tool carrier is generally referred as “5” in FIG. 1.
The compact tool carrier 5 includes a loader 8 supported by a mainframe 10. The loader
8 includes an attachment plate 12 for interchangeably attaching any one of a number of
tools (not shown). In this regard, such interchangeable tools do not form part of the
compact tool carrier 5 unless stated otherwise. The attachment plate 12 is connected to
an actuator 14 for tilting of tools connected to the attachment plate 12. The loader 8 has
a first arm 15a and a second arm 15b generally opposite the first arm 15a. A cross-

member 16 extends from the first arm 15a to the second arm 15b. The actuator 14 is

connected to the cross-member 16. Each arm 15a, 15b may be a single weldment or

may include various components attached by fasteners (e.g., nuts and bolts). The first
and second arms 15a, 15b each include a bracket portion 17a, 17b (FIG. 1) for

fastening various linkages.

Please replace the paragraph that begins at column 3, line 20 with the following

paragraph:

The compact tool carrier 5 includes a drive mechanism 18 attached to the
mainframe 10. In the illustrated embodiment, the drive mechanism 18 is directly
mounted (i.e., connected without intermediary parts) to the mainframe 10 by way of
drive sprocket 22 connected to a hub 26 (FIG. 2). The hub 26 is attached to a shaft (not
shown) that extends through a drive opening 30 (FIG. 4) of the mainframe 10. The
sprocket 22, hub 26 and shaft (not shown) rotate about a rotational axis R (FIG. 5). As
shown, the drive mechanism 18 includes tracks 34. In other embodiments, the drive

mechanism 18 [10] includes wheels.

Please replace the paragraph that begins at column 4, line 35 with the following

paragraph:
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An actuator 54, shown as a hydraulic cylinder, is attached to the first side 38a of
the mainframe 10 at its center pivot point P> [P4] and is attached to the loader arm 15a
at its center pivot point P to raise the loader 8. The compact tool carrier 5 may include
a single actuator 54, or, as in other embodiments, a second actuator (not shown) is
connected to the second side 38b (FIG. 4) of the mainframe 10 and the second arm 15b
(FIG. 1). The actuator 54 is powered to raise the loader 8 and, in some embodiments, is
also powered to lower the loader 8 (as opposed to a one-way actuator lowered by

gravity alone).

Please replace the paragraph that begins at column 5, line 4 with the following

paragraph:

In some embodiments, the mainframe 10 is characterized by a relatively low
profile (i.e., the pivot points are positioned relatively low on the mainframe allowing its
height to be reduced). The rotational axis R (FIG. 5) and the bottom of the compact tool
carrier 5 (FIG. 2) are separated by a distance D1. Generally, the bottom of the compact
tool carrier 5 corresponds to the point at which the drive mechanism 18 contacts the
surface supporting the compact tool carrier 5. The rotational axis R and the forward
pivot point P4 of the first side 38a of the mainframe 10 are separated by a vertical
distance D2. The rotational axis R and the rear pivot point P; are separated by a vertical
distance D3. The rotational axis R and the central pivot point P, [P4] are separated by a
vertical distance D4. Each of D2, D3 and D4 is less than about 1.5 times D1 (1.5xD1).
In some embodiments, each of D2, D3 and D4 is less than D1 or even less than about
0.75 times D1 (0.75xD1).
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AMENDMENTS TO THE DRAWINGS

Please amend drawing sheets 1/7-3/7 as shown in Annotated Sheets 1/7-3/7 that

are included with this response.
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REMARKS

The final Office action of January 12, 2018 has been carefully reviewed and the

following remarks are made in response.

Status of Claims

Original claims 1, 3-13, 15, 17 and 19-207 of U.S. Patent No. 9,321,386 (“the
‘386 Patent”) and new claims 21-63 are subject to reexamination. Original claims 15,
17, 19 of the ‘386 Patent are amended and claims 16 and 18 are cancelled. Claims 21-
63 are added. Claims 1-15, 17 and 19-63 are pending with claims 1, 3-13, 15, 17 and
19-63 being subject to examination in this reexamination proceeding. Claims 2 and 14

of the ‘386 Patent are not subject to the reexamination proceeding.

No new matter has been added. In particular, none of the amendments or new
claims broadens the claim scope beyond the claims of the original patent. Each of the
new independent claims incorporates each and every element of original claim 1 of the

‘386 Patent and therefore is not broader than original patent claim 1.

The amendments to the claims, specification, and drawings set forth herein are
the same as those previously set forth in Patent Owner’s response dated October 25,
2017.

As submitted in Patent Owner’s response dated October 25, 2017, support for
the amendments and added claims can be found throughout the specification of the
‘386 Patent. In particular, support for the amendment to claim 15 and for new claims
23-24 may be found at column 5, lines 11-17 and 20-31 and Figure 5 of the ‘386 patent.
Claims 17 and 19 are amended to change their claim dependencies. Support for new
claim 21 may be found at column 4, lines 14-32 and Figures 1 and 3. Support for new
claim 22 may be found at column 3, lines 46-47; column 4, lines 14-32; and Figures 1

and 3. Support for new claims 25 and 26 may be found at column 4, lines 17-19.

1 The Office states on page 4 of the Office action that because the Patent Owner
amended claim 19, claim 19 is now subject to reexamination.
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Support for new claims 27-29 may be found at column 4, lines 25-31; column 5, lines
11-19; and Figure 5. Support for new claim 30 may be found at column 4, lines 25-31;

column 5, lines 11-17 and 23-25; and Figure 5.

Support for new independent claims 31, 38, 45 and 50 and dependent claims 34,
39, 46 and 51 may be found at least at Figures 1-3 which show the location of the
loader cross-member relative to the control station and relative to the pivot points that
are formed in the loader. Possession of an invention may be shown “by disclosure of
drawings . . . that are sufficiently detailed to show that applicant was in possession of
the claimed invention as a whole.” MPEP §2163(Il)(A)(3)(a). Support for the operator
platform recited in independent claims 31, 38, 45 and 50 may be found at column 3,
lines 46-47 and Figure 3.

Support for new claims 32 and 41 may be found at column 4, lines 25-31 of the
‘386 Patent. Support for new claims 33, 42, 49, 52 and 63 may be found at column 4,
lines 4-8. Support for new claims 35-36, 43-44, 47-48 and 53-54 may be found at
column 2, lines 46-52 and Figures 1-3. Support for claim 37 and 40 may be found at

column 3, lines 20-28 and Figures 1-3.

Support for new claims 55-56 may be found at column 5, lines 17-25. Support
for new claims 57-60 may be found at column 4, lines 25-31; column 5, lines 11-19; and

Figure 5. Support for new claims 61-62 may be found at column 3, lines 20-28.

The Patent Owner has amended the paragraph that begins at column 2, line 44
of the ‘386 Patent to further recite:

A cross-member 16 extends from the first arm 15 to the second

arm 15b. The actuator 14 is connected to the cross-member 16.

Support for the amendment may be found, for example, in Figure 1 of the ‘386 Patent in
which the cross-member is shown and in which the actuator 14 is shown as being
connected to the cross-member. The drawings alone may provide written description to
show that the Inventors were in possession of the subject matter (see the discussion
above relating to claims 31, 34, 38-39, 45-46 and 50-51 and MPEP §2163.01 that states
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that the test or analysis of the description requirement is the same for amendments to

the specification and for amendment to the claims).

The Patent Owner has amended the paragraphs of the specification that begin
on column 3, line 20; at column 4, line 35; and at column 5, line 4 of the ‘386 Patent to
correct several typographical errors. Correction of these errors was requested by the
Office in U.S. Patent Application No. 15/062,801 which is a continuation of the ‘386
Patent. Those of skill in the art consider these to be obvious errors and recognize the
appropriate corrections set forth in the amendments. MPEP §2163.07(ll). In particular,
other portions of the specification refer to the “drive mechanism 18” (see e.g., col. 3,
lines 20-28) and Figures 1-3 each refer to the drive mechanism by reference character
“18.” In addition, other portions of the specification refer to the central pivot point
formed in the mainframe as “P,” (see e.g., col. 4, lines 19-22) and the center pivot point
is referenced as “P2” in Figures 1 and 5. The errors and their corrections are obvious to

those of skill in the art and do not add new matter.

The Patent Owner has amended drawing sheets 1/7-3/7 by referring to the cross-
member as “16”.

Interview Summary

The Patent Owner’s representative thanks the Examiner for the telephone
interview on January 23, 2018. The Rejection under 35 U.S.C. §112 was discussed.
The Patent Owner’s representative agreed to present arguments relating to the rejection
under 35 U.S.C. §112 for consideration by the Examiner.

Allowable Subject Matter

The patentability of claims 1, 3-13, 15, 17, 19 and 20 is confirmed. The Office
states on page 6 of the Office action that claims 21-63 are patentable if rewritten to
overcome the rejections under 35 U.S.C. §112(b). As discussed below, claims 21-63
comply with the definiteness requirement of 35 U.S.C. §112(b) and the rejection should

be withdrawn.
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Rejections under 35 U.S.C. §112(b)

Claims 31-63 are rejected under 35 U.S.C. §112(b) or 35 U.S.C. §112 (pre-AlA),
second paragraph as allegedly indefinite. In particular, the Office has rejected
independent claims 31, 38, 45, 50 and 55 under 35 U.S.C. §112(b) for being indefinite
for recitation of “a mass of less than about 1500 kg.” Claims 32-37, 39-44, 46-49, 51-54
and 56-63 are rejected by way of their dependency from independent claims 31, 38, 45,
50 and 55. The Office should withdraw the indefiniteness rejections because (1) claims
31-63 are definite and comply with 35 U.S.C. §112(b) and (2) a rejection under 35
U.S.C. §112 based on a recitation in the original claims of the ‘386 Patent in this

reexamination proceeding is improper.

Claims 31-63 Comply with 35 U.S.C. §112(b)

The term “about” as recited in the recitation “a mass of less than about 1500 kg”
in claims 31, 38, 45, 50 and 55 is definite because one of skill in the art understands the
meaning of “a mass of less than about 1500 kg.” The MPEP and caselaw make clear
that terms of approximation are definite, particularly when the application provides
guidance as to the meaning of such terms. MPEP §2173.05(b)(lll). The ‘386 Patent
states that the term “about”, when used in conjunction with physical properties, is meant
to include variations in measurement, such as variations from rounding, measurement

methodology or other statistical variation:

»ou

As used herein, the terms “about,” “substantially,” “essentially” and
“approximately” when used in conjunction with ranges of dimensions,
concentrations, temperatures or other physical or chemical properties or
characteristics is meant to cover variations that may exist in the upper
and/or lower limits of the ranges of the properties or characteristics,
including, for example, variations resulting from rounding, measurement

methodology or other statistical variation.

Column 6, lines 9-16 of the ‘386 Patent.
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As further evidence of the meaning of the recitation of “a mass of less than about
1500 kg”, the ‘386 Patent indicates that the recitation of “about 1500 kg’ is intended to
include, as an example of the statistical variations listed at column 8, lines 9-16,
variation from rounding. The specification states that “compact tool carrier” refers to

machines that

are self-propelled and are capable of carrying interchangeable equipment
and that generally have a mass (not including the interchangeable tool) of
less than about 1500 kg (about 3307 Ib)

Column 2, lines 59-63 of the ‘386 Patent; Emphasis added.

One of skill in the art understands that conversion from one unit to another, such as the
conversion between kilograms and pounds, is not capable of exact precision. For
example, 1500 kilograms is 3306.93 pounds while 3307 pounds is 1500.03
kilograms. The variation caused by rounding when converting between kilograms and
pounds is an example of the type of statistical variation the ‘386 Patent states the term
“about” is intended to cover. Other statistical variations may result from the

“‘measurement methodology” itself. Column 6, lines 15-16 of the ‘386 Patent.

The ‘386 Patent thus makes clear what the term “about” means, particularly
when used in the recitation of “a mass of less than about 1500 kg”. For at least these
reasons claims 31, 38, 45, 50 and 55 as submitted in the October 25, 2017 Amendment

are definite.

The Rejection under 35 U.S.C. §112(b) is Improper in this Reexamination
Proceeding

The recitation of claims 31, 38, 45, 50 and 55 of “a mass of less than about 1500
kg’ is also recited in original claim 1 of the ‘386 Patent (see column 6, lines 35-36 of the
‘386 Patent) which is not amended in this proceeding. As stated in MPEP §2258 which
governs the scope of ex parte reexamination proceedings, “[i]f a limitation that appears
in an existing patent claim also appears in a claim newly presented in a reexamination

proceeding, that limitation cannot be examined as to 35 U.S.C. §112.” Because the
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recitation “a mass of less than about 1500 kg” of claims 31, 38, 45, 50 and 55 also
appears in claim 1 of the ‘386 Patent, the recitation cannot be rejected by the Office
under 35 U.S.C. §112(b).

As described above, the recitation of “a mass of less than about 1500 kg”, with
the meaning described in the specification, is not indefinite as was suggested by the
Office on page 5 of the Office action. The Office’s suggested meaning of that term as
stated in the Office action is inconsistent with the specification. The Office should
withdraw the indefiniteness rejections because the meaning of “a mass of less than
about 1500 kg’ is clear in view of the teaching of the specification and because an
indefiniteness rejection based on a recitation in the original claims of the ‘386 Patent in

this reexamination proceeding is improper.
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Conclusion

The Patent Owner respectfully requests Issuance of an Ex Parte Reexamination
Certificate confirming the patentability of claims 1, 3-13, 15, 17 and 19-63. The
undersigned request a telephone call from the Examiner if a call might expedite

issuance of the Certificate.

The Patent Owner authorizes the Commissioner to charge any fees which may
be due in connection with this Amendment to Deposit Account No. 012384 in the name

of Armstrong Teasdale LLP.

Respectfully submitted,

/Patrick E. Brennan/

Patrick E. Brennan

Reg. No. 56,511

Armstrong Teasdale LLP
7700 Forsyth Blvd, Suite 1800
St. Louis, Missouri 63105
(314) 621-5070

/Michael J. Vander Molen/

Michael J. Vander Molen

Reg. No. 57,274
ARMSTRONG TEASDALE LLP
7700 Forsyth Blvd., Suite 1800
St. Louis, Missouri 63105

(314) 621-5070
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CERTIFICATE OF SERVICE
| certify that on January 25, 2018, the foregoing AMENDMENT AND RESPONSE

TO FINAL OFFICE ACTION and ANNOTATED DRAWINGS were served on the third

party requester’s counsel via first class mail at:

James W. Miller
Registration No. 27,661
Suite 1960 Rand Tower
527 Marquette Avenue
Minneapolis, MN 55402

Respectfully submitted,
/Patrick E. Brennan/

Patrick E. Brennan

Reg. No. 56,511
ARMSTRONG TEASDALE LLP
7700 Forsyth Blvd., Suite 1800
St. Louis, MO 63105

(314) 621-5070
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ANNOTATED SHEET

1/7

FIG. 1 (AMENDED)
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FIG. 3 (AMENDED)

EX1029 / Page 68 of 292
Kubota North America Corporation et al



UNITED STATES PATENT AND TRADEMARK OFFICE

UNITED STATES DEPARTMENT OF COMMERCE
United States Patent and Trademark Office
Address: COMMISSIONER FOR PATENTS

P.0. Box 1450

Alexandria, Virginia 22313-1450

WWW.uspto.gov

APPLICATION NO. FILING DATE FIRST NAMED INVENTOR | ATTORNEY DOCKETNO. | CONFIRMATION NO.
90/013,915 02/28/2017 9321386 Vermeer-386Reex 3754
76656 7590 01/12/2018
EXAMINER
Patent Docket Department |
Armstrong Teasdale LLP DOERRLER, WILLIAM CHARLES
7700 Forsyth Boulevard
Suite 1800 | ART UNIT I PAPER NUMBER

St. Louis, MO 63105 3993

| MAIL DATE I DELIVERY MODE

01/12/2018 PAPER
Please find below and/or attached an Office communication concerning this application or proceeding.

The time period for reply, if any, is set in the attached communication.

PTOL-90A (Rev. 04/07)

EX1029 / Page 69 of 292
Kubota North America Corporation et al



%, UNITED STATES PATENT AND TRADEMARE OFFICE

Cararnissioner for Patents

Linited States Patent and Trademark Office
P.C. Box 1450

Alexandria, VA 223131450

iy W5 TG, GO

DO NOT USE IN PALM PRINTER

(THIRD PARTY REQUESTER'S CORRESPONDENCE ADDRESS)

James W. Miller, Attorney
527 Marquette Avenue
Suite 1960, Rand Tower
Minneapolis, MN 55402

EX PARTE REEXAMINATION COMMUNICATION TRANSMITTAL FORM

REEXAMINATION CONTROL NO. 90/013,915.

PATENT NO. 9321386.

ART UNIT 3993.

Enclosed is a copy of the latest communication from the United States Patent and Trademark
Office in the above identified ex parte reexamination proceeding (37 CFR 1.550(f)).

Where this copy is supplied after the reply by requester, 37 CFR 1.535, or the time for filing a
reply has passed, no submission on behalf of the ex parte reexamination requester will be
acknowledged or considered (37 CFR 1.550(g)).

/William C Doerrler/
Primary Examiner
Art Unit: 3993

PTOL-465 (Rev.07-04)

EX1029 / Page 70 of 292
Kubota North America Corporation et al



Application/Control Number: 90/013,915 Page 2
Art Unit: 3993

DETAILED ACTION

Notice of Pre-AlA or AIA Status
The present application, filed on or after March 16, 2013, is being examined

under the first inventor to file provisions of the AlA.

Reexamination

In order to ensure full consideration of any amendments, affidavits or
declarations, or other documents as evidence of patentability, such documents must be
submitted in response to this Office action. Submissions after the next Office action,
which is intended to be a final action, will be governed by the requirements of 37
CFR 1.116, after final rejection and 37 CFR 41.33 after appeal, which will be strictly
enforced.

Extensions of time under 37 CFR 1.136(a) will not be permitted in these
proceedings because the provisions of 37 CFR 1.136 apply only to "an applicant" and
not to parties in a reexamination proceeding. Additionally, 35 U.S.C. 305 requires that
reexamination proceedings "will be conducted with special dispatch” (37 CFR 1.550(a)).
Extension of time in ex parte reexamination proceedings are provided for in 37 CFR
1.550(c).

The patent owner is reminded of the continuing responsibility under 37 CFR
1.565(a) to apprise the Office of any litigation activity, or other prior or concurrent

proceeding, involving Patent No. 9,321,386 throughout the course of this reexamination
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Application/Control Number: 90/013,915 Page 3
Art Unit: 3993

proceeding. The third party requester is also reminded of the ability to similarly apprise
the Office of any such activity or proceeding throughout the course of this reexamination
proceeding. See MPEP §§ 2207, 2282 and 2286.

Patent owner is notified that any proposed amendment to the specification and/or
claims in this reexamination proceeding must comply with 37 CFR 1.530(d)-(j), must be
formally presented pursuant to 37 CFR 1.52(a) and (b), and must contain any fees
required by 37 CFR 1.20(c). See MPEP 2250 (IV) for examples to assist in the
preparation of proper proposed amendments in reexamination proceedings.

After the filing of a request for reexamination by a third party requester, any
document filed by either the patent owner or the third party requested must be served
on the other party (or parties where two or more third party requested proceedings are
merged) in the reexamination proceeding in the manner provided in 37 C.F.R. 1.248.

See 37 C.F.R. 1.550(f).

Summary of the Proceeding to Date
The Third Party Requester requested reexamination of claims 1,3-13,15-18 and
20 of U.S. Patent No. 9,321,386 (hereinafter “the ‘386 patent) based upon the following
proposed rejections:

1. Claims 1,3-13,15-18 and 20 of the '386 patent are unpatentable under 35 USC 103(a)
as obvious over “S450TX Mini Skid Steer”, published by Vermeer, copyright 2013
(hereinafter “Vermeer”) in view of “Skid Steer Loaders, Radial & Vertical Lift" published by
Mustang, copyright 2014 (hereinafter "Mustang”);

2. Claims 1,3-13,15-18 and 20 of the '386 patent are unpatentable under 35 USC 103(a)
as obvious over Vermeer in view of Mustang and further in view of “S450TX Mini Skid Steer
Parts Manual” published by Vermeer, copyright 2012-2013 (hereinafter “Vermeer Parts
Manual”).
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Application/Control Number: 90/013,915 Page 4
Art Unit: 3993

An order mailed April 7, 2017 found an SNQ based on Vermeer in view of Mustang and
the Vermeer Parts Manual for claims 1,3-13,15-18 and 20. No SNQ was established for
claims 2,14 and 19, so these claims will not be reexamined. Patent Owner (PO) waived
the right to file a statement under 37 C.F.R. 1.530(b) on May 17, 2017. A non-final
Office action was mailed August 25, 2017 which rejected claims 1,3-13,15-18 and 20 as
obvious over Vermeer in view of Mustang and the Vermeer Parts Manual. After an
October 16, 2017 interview, PO filed a response with an amendment to the specification
and drawings and cancelling claims 16 and 18, amending claims 15,17 and 19 and
adding new claims 21-63. Also submitted was a declaration of Louis Hartke. It is noted

that since claim 19 has been amended, it is now considered part of this reexamination.

Drawings
The drawings were received on October 25, 2017. These drawings are

acceptable.

Claim Rejections - 35 USC § 112

The following is a quotation of 35 U.S.C. 112(b):

(b) CONCLUSION.—The specification shall conclude with one or more claims particularly
pointing out and distinctly claiming the subject matter which the inventor or a joint inventor
regards as the invention.

The following is a quotation of 35 U.S.C. 112 (pre-AlA), second paragraph:
The specification shall conclude with one or more claims particularly pointing out and distinctly
claiming the subject matter which the applicant regards as his invention.

Claims 31-63 are rejected under 35 U.S.C. 112(b) or 35 U.S.C. 112 (pre-AlA),

second paragraph, as being indefinite for failing to particularly point out and distinctly

EX1029 / Page 73 of 292
Kubota North America Corporation et al



Application/Control Number: 90/013,915 Page 5
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claim the subject matter which the inventor or a joint inventor, or for pre-AlA the
applicant regards as the invention.

Claims 31,38,45,50 and 55 all claim the tool carrier has a “mass of less than about
1500kg”. This phrase is unclear. While “less than” is clear, “about” is ambiguous. Is
1550 about 15007 If applicant is taking “about” to mean within 5%, the claim would be
clearer as —less than 1575 kg--. Applicant can further limit the mass in dependent
claims if so desired. The other claims depend from one of claims 31,38,45,50 and 55,

so they are unclear due to their dependency.

Response to Arguments

The actuator 14 connected to the cross-member 16 is seen to have support in
the original drawings.

In regard to the 103 rejections, applicant’s arguments (as stated in both the
remarks and Hartke declaration) that there would be no expectation of success from
adding the lift mechanism of Mustang to the S450TX skid steer are persuasive. The rear
cross member of the Mustang lift system could not be present on a smaller rear
controlled skid steer, as it would inhibit access to the controls and be positioned where
either the operator or the engine are located. It is further noted that the increase of lift
capacity from using the claimed vertical lift (32% increase over the radial lift) was
unexpected. It is further no longer considered obvious for an ordinary practitioner at the
time of invention to combine the known compact S450TX with the much larger known

vertical lift system of the Mustang reference as it was stated by the requester in US PG
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Pub 2016/0244937, “While high lift loader arms are known on full size skid steer loaders
as disclosed in U.S. Pat. No. 5,542,814, the use of such high lift loader arms on a
compact utility loader has been considered difficult if not impossible due to size and

durability constraints.” The Hartke declaration describes some of these constraints.

Allowable Subject Matter

Claims 1,3-13,15,17,19 and 20 are allowed. (Claims 2 and 14 are not part of this
reexamination)

Claims 21-63 would be allowable if rewritten or amended to overcome the
rejection(s) under 35 U.S.C. 112(b) or 35 U.S.C. 112 (pre-AlA), 2nd paragraph, set forth
in this Office action.

The reasons that the claims are now seen as allowable are discussed above in
the response to applicant’s arguments.

Applicant's amendment necessitated the new ground(s) of rejection presented in
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37
CFR 1.136(a).

A shortened statutory period for reply to this final action is set to expire THREE
MONTHS from the mailing date of this action. In the event a first reply is filed within
TWO MONTHS of the mailing date of this final action and the advisory action is not
mailed until after the end of the THREE-MONTH shortened statutory period, then the

shortened statutory period will expire on the date the advisory action is mailed, and any
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extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of
the advisory action. In no event, however, will the statutory period for reply expire later

than SIX MONTHS from the date of this final action.

Any inquiry concerning this communication or earlier communications from the
examiner should be directed to WILLIAM DOERRLER whose telephone number is
(571)272-4807. The examiner can normally be reached on Monday-Friday 6-30- 4:30.

Examiner interviews are available via telephone, in-person, and video
conferencing using a USPTO supplied web-based collaboration tool. To schedule an
interview, applicant is encouraged to use the USPTO Automated Interview Request
(AIR) at http://www.uspto.gov/interviewpractice.

If attempts to reach the examiner by telephone are unsuccessful, the examiner’s
supervisor, Eileen Lillis can be reached on (571) 272-6928. The fax phone number for
the organization where this application or proceeding is assigned is 571-273-8300.

Information regarding the status of an application may be obtained from the
Patent Application Information Retrieval (PAIR) system. Status information for
published applications may be obtained from either Private PAIR or Public PAIR.
Status information for unpublished applications is available through Private PAIR only.
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should
you have questions on access to the Private PAIR system, contact the Electronic

Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a

EX1029 / Page 76 of 292
Kubota North America Corporation et al



Application/Control Number: 90/013,915 Page 8
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USPTO Customer Service Representative or access to the automated information

system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000.

/William C Doerrler/
Primary Examiner
Art Unit 3993

Conferees: /JLG/ and /GAS/
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Control No. Patent Under Reexamination
90/013,915 9321386
Office Action in Ex Parte Reexamination Examiner ATt Unit AlA (First Inventor to
WILLIAM DOERRLER File) Status
3993 Yes

-- The MAILING DATE of this communication appears on the cover sheet with the correspondence address --

a.[X] Responsive to the communication(s) filed on 10-25-2017 .
O A declaration(s)/affidavit(s) under 37 CFR 1.130(b) was/were filed on

b.[X] This action is made FINAL.
c.[] A statement under 37 CFR 1.530 has not been received from the patent owner.

A shortened statutory period for response to this action is set to expire 2 month(s) from the mailing date of this letter.

Failure to respond within the period for response will result in termination of the proceeding and issuance of an ex parte reexamination
certificate in accordance with this action. 37 CFR 1.550(d). EXTENSIONS OF TIME ARE GOVERNED BY 37 CFR 1.550(c).

If the period for response specified above is less than thirty (30) days, a response within the statutory minimum of thirty (30) days

will be considered timely.

Part| THE FOLLOWING ATTACHMENT(S) ARE PART OF THIS ACTION:
1. |:| Notice of References Cited by Examiner, PTO-892. 3. D Interview Summary, PTO-474.
2. |:| Information Disclosure Statement, PTO/SB/08. 4. |:] .

Partll SUMMARY OF ACTION

1a. Claims 1,3-13,15.17 and 19-63 are subject to reexamination.

1b. Claims 2 and 14 are not subject to reexamination.
Claims 16 and 18 have been canceled in the present reexamination proceeding.

Claims 1,3-13,15,17,19 and 20 are patentable and/or confirmed.

Claims 21-63 are rejected.

Claims ___ are objected to.

The drawings, filed on 25 October 2017 are acceptable.

The proposed drawing correction, filedon _____ has been (7a) [] approved (7b)[] disapproved.

OOXNOXXXKKX

© N o o

Acknowledgment is made of the priority claim under 35 U.S.C. § 119(a)-(d) or (f).
a) [JAIl b) []Some* ¢)[]None of the certified copies have

1 [ been received.

2 |:| not been received.

3 [ been filed in Application No. _____.

4 |:| been filed in reexamination Control No. ______.

5 [] been received by the International Bureau in PCT application No. ___
* See the attached detailed Office action for a list of the certified copies not received.

9. [ sincethe proceeding appears to be in condition for issuance of an ex parte reexamination certificate except for formal
matters, prosecution as to the merits is closed in accordance with the practice under Ex parte Quayle, 1935 C.D.
11,453 O.G. 213.

10. |:| Other:

cc: Requester (if third party requester)

U.S. Patent and Trademark Office
PTOL-466 (Rev. 08-13) Office Action in Ex Parte Reexamination Part of Paper No. 20180103
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CERTIFICATE OF SERVICE

| certify that on October 25, 2017, the foregoing AMENDMENT AND RESPONSE TO

OFFICE ACTION, DECLARATION OF LOUIS HARTKE UNDER 37 C.F.R. 1.132, and

ANNOTATED DRAWINGS were served on the third party requester’s counsel via first class mail

at:

James W. Miller
Registration No. 27,661
Suite 1960 Rand Tower
527 Marquette Avenue
Minneapolis, MN 55402

Respectfully submitted,

/Patrick E. Brennan/

Patrick E. Brennan

Reg. No. 56,511
ARMSTRONG TEASDALE LLP
7700 Forsyth Blvd., Suite 1800
St. Louis, MO 63105

(314) 621-5070
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

U.S. Patent No. 9,321,386

Inventors: Brad Thomas et al. Art Unit: 3993
Reexamination Control No.: 90/013,915

Filed: February 28, 2017

Confirmation No.: 3754

For: LOW PROFILE COMPACT TOOL CARRIERS

Examiner: William Charles Doerrler

Conferees: Jeffrey Gellner and Gay Spahn

October 25, 2017

AMENDMENT AND RESPONSE TO OFFICE ACTION

TO THE COMMISSIONER FOR PATENTS,
SIR:

Please enter the following amendments and consider the following remarks in the

above-identified ex parte reexamination of U.S. Patent No. 9,321,386.
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. AMENDMENTS TO THE CLAIMS

Please amend claim 15 as follows:
15. (Amended) A compact tool carrier comprising:
a loader adapted to carry a tool;

a mainframe for supporting the loader, the mainframe having a first side and a
second side, and having a front end and a rear end relative to the longitudinal axis, the
mainframe comprising an engine bracket that extends from the first side toward the
second side for mounting an engine to the mainframe, the engine bracket being spaced
from the rear end of the mainframe, each side having a top and a bottom, the first side
of the mainframe having at least two pivot points relative to the loader, the loader not

being directly attached to the mainframe;

a linkage pivotally attached to the first side of the mainframe at a pivot point and

pivotally attached to the loader;

an actuator pivotally attached to the first side of the mainframe at a pivot point

and pivotally attached to the loader,;

a drive mechanism comprising tracks or wheels for propelling the compact tool
carrier over a supporting surface, the drive mechanism being attached to the mainframe
about a rotational axis, the compact tool carrier having a bottom at which the drive
mechanism contacts the supporting surface, the rotational axis and bottom of the

compact tool carrier being separated by a vertical distance D1, the rotational axis and

the bottom of the first side of the mainframe being separated by a vertical distance D5,

the rotational axis and the [each] pivot point at which the linkage is attached to the

mainframe being separated by a vertical distance D2, the rotational axis and the pivot

point at which the actuator is attached to the mainframe being separated by a vertical

distance D4, [each vertical distance between the rotational axis and a pivot point] D2

and D4 each being less than 1.5 times D1 and each being less than twice D5; and
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a control station having operator controls for propelling the compact tool carrier
forward and for raising and/or lowering the loader, the control station being mounted
toward the rear of the compact tool carrier and adapted to allow for standing or walk-

behind operation.

Please cancel claim 16.

Please amend claim 17 as follows:

17. (Amended) The compact tool carrier as set forth in claim 15 [16] wherein the
second side of the mainframe comprises two pivot points, each vertical distance

between the rotational axis and a pivot point being less than 1.5 times D1.

Please cancel claim 18.

Please amend claim 19 as follows:

19. (Amended) The compact tool carrier as set forth in claim 15 [18] wherein the
first side of the mainframe comprises a top most pivot point, the top most pivot point and
the top of the first side of the mainframe being separated by a vertical distance D6, D6
being less than about 1.5 times D5.

Please insert new claims 21-63:

21. The compact tool carrier as set forth in claim 1 wherein the linkage is a first

linkage, the first linkage being pivotally attached to the first side of the mainframe at a

first pivot point and pivotally attached to the loader arm at a second pivot point, the
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actuator being attached to the mainframe at a third pivot point and pivotally attached to

the loader arm at a fourth pivot point, the compact tool carrier further comprising a

second linkage pivotally attached to the first side of the mainframe at a fifth pivot point

and pivotally attached to the loader arm at a sixth pivot point, wherein as the loader

travels from a down position to a vertically raised position, the first, second, third, fourth,

fifth, and sixth pivot points are (1) disposed between the operator controls and a bottom

of the mainframe and/or (2) disposed forward of the control station.

22. The compact tool carrier as set forth in claim 21 further comprising an

operator platform for standing operation of the operator controls of the control station,

the operator platform being located toward a rear of the compact tool carrier such that

the first pivot point, third pivot point, and fifth pivot point are disposed forward of the

operator platform.

23. The compact tool carrier as set forth in claim 15 wherein D2 and D4 are
each less than 1.75 D5.

24. The compact tool carrier as set forth in claim 15 wherein D2 and D4 are
each less than 1.5 D5.

25. The compact tool carrier as set forth in claim 15 wherein D2 and D4 are

each less than D1.

26. The compact tool carrier as set forth in claim 15 wherein D2 and D4 are
each less than 0.75 D1.

27. The compact tool carrier as set forth in claim 15 wherein the linkage is a first

linkage, the compact tool carrier further comprising a second linkage pivotally attached

to the first side of the mainframe at a pivot point and pivotally attached to the loader, the

rotational axis and the pivot point at which the second linkage is attached to the

mainframe being separated by a vertical distance D3, D3 being less than 1.5 times D1.

28. The compact tool carrier as set forth in claim 15 wherein the linkage is a first

linkage, the compact tool carrier further comprising a second linkage pivotally attached
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to the first side of the mainframe at a pivot point and pivotally attached to the loader,

wherein the mainframe comprises a forward-most pivot point with (1) the pivot point at

which the first linkage is attached to the mainframe, (2) the pivot point at which the

actuator is attached to the mainframe, or (3) the pivot point at which the second linkage

is attached to the mainframe being the forward-most pivot point, a vertical distance

between the rotational axis and the forward-most pivot point being less than D1.

29. The compact tool carrier as set forth in claim 15 wherein the linkage is a first

linkage, the compact tool carrier further comprising a second linkage pivotally attached

to the first side of the mainframe at a pivot point and pivotally attached to the loader,

wherein the mainframe comprises a forward-most pivot point with (1) the pivot point at

which the first linkage is attached to the mainframe, (2) the pivot point at which the

actuator is attached to the mainframe, or (3) the pivot point at which the second linkage

is attached to the mainframe being the forward-most pivot point, a vertical distance

between the rotational axis and the forward-most pivot point being less than 0.75 D1.

30. The compact tool carrier as set forth in claim 15 wherein the linkage is a first

linkage, the compact tool carrier further comprising a second linkage pivotally attached

to the first side of the mainframe at a pivot point and pivotally attached to the loader,

wherein the mainframe comprises a forward-most pivot point with (1) the pivot point at

which the first linkage is attached to the mainframe, (2) the pivot point at which the

actuator is attached to the mainframe, or (3) the pivot point at which the second linkage

is attached to the mainframe being the forward-most pivot point, a vertical distance

between the rotational axis and the forward-most pivot point being less than 1.5 D5.

31. A compact tool carrier configured for standing or walk-behind operator

control and having a longitudinal axis and a mass of less than about 1500 kg, the

compact tool carrier comprising:

a loader adapted to carry a tool, the loader being moveable between a down

position and a vertically raised position, the loader comprising:

a first loader arm;
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a second loader arm; and

at least one cross-member that extends from the first loader arm to

the second loader arm:

a mainframe for supporting the loader, the mainframe having a first side and a

second side, and having a front end and a rear end relative to the longitudinal axis, the

mainframe comprising an engine bracket that extends from the first side toward the

second side for mounting an engine to the mainframe, the engine bracket being spaced

from the rear end of the mainframe, the first loader arm not being directly attached to

the mainframe;

a linkage pivotally attached to the first side of the mainframe and pivotally

attached to the first loader arm;

an actuator pivotally attached to the first side of the mainframe and pivotally

attached to the first loader arm;

a control station having operator controls for propelling the compact tool carrier

forward and for raising and lowering the loader, the control station being mounted

toward the rear of the compact tool carrier and adapted to allow for standing operation,

each cross-member being disposed forward of the control station in the vertically raised

position of the loader; and

an operator platform for standing operation of the operator controls of the control

station.

32. The compact tool carrier as set forth in claim 31 wherein the linkage is a first

linkage, the compact tool carrier further comprising a second linkage pivotally attached

to the first side of the mainframe and pivotally attached to the first loader arm.

33. The compact tool carrier as set forth in claim 31 wherein the mainframe

incorporates a single weldment.
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34. The compact tool carrier as set forth in claim 31 wherein each cross-member

is disposed forward of the operator platform and forward of the control station in the

down position of the loader.

35. The compact tool carrier as set forth in claim 31 further comprising an

attachment plate for removably attaching a tool to the compact tool carrier, the cross-

member being spaced from the attachment plate.

36. The compact tool carrier as set forth in claim 35 further comprising an

actuator for tilting of tools connected to the attachment plate, the actuator being

connected to the cross-member and the attachment plate.

37. The compact tool carrier as set forth in claim 31 further comprising a drive

mechanism for propelling the compact tool carrier over a supporting surface, the drive

mechanism having a drive sprocket, the cross-member being disposed forward of the

drive sprocket in the vertically raised position and the down position.

38. A compact tool carrier configured for standing or walk-behind operator

control and having a longitudinal axis and a mass of less than about 1500 kg, the

compact tool carrier comprising:

a loader being adapted to carry a tool, the loader comprising:

a first loader arm;

a second loader arm; and

a single cross-member that extends from the first loader arm to the

second loader arm;

a mainframe for supporting the loader, the mainframe having a first side and a

second side, and having a front end and a rear end relative to the longitudinal axis, the

mainframe comprising an engine bracket that extends from the first side toward the

second side for mounting an engine to the mainframe, the engine bracket being spaced
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from the rear of the mainframe, the first loader arm not being directly attached to the

mainframe;

a linkage pivotally attached to the first side of the mainframe and pivotally

attached to the first loader arm;

an actuator pivotally attached to the first side of the mainframe and pivotally

attached to the first loader arm;

a control station having operator controls for propelling the compact tool carrier

forward and for raising and lowering the loader, the control station being mounted

toward the rear of the compact tool carrier and adapted to allow for standing operation;

and

an operator platform for standing operation of the operator controls of the control

station.

39. The compact tool carrier as set forth in claim 38 wherein the loader is

moveable between a down position and a vertically raised position, the cross-member

being disposed forward of the operator platform in the down position and the vertically

raised position of the loader.

40. The compact tool carrier as set forth in claim 38 wherein the loader is

moveable between a down position and a vertically raised position, the compact tool

carrier further comprising a drive mechanism for propelling the compact tool carrier over

a supporting surface, the drive mechanism having a drive sprocket, the cross-member

being disposed forward of the drive sprocket in the down position and the vertically

raised position of the loader.

41. The compact tool carrier as set forth in claim 38 wherein the linkage is a first

linkage, the compact tool carrier further comprising a second linkage pivotally attached

to the first side of the mainframe and pivotally attached to the first loader arm.

42. The compact tool carrier as set forth in claim 38 wherein the mainframe

incorporates a single weldment.
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43. The compact tool carrier as set forth in claim 38 further comprising an

attachment plate for removably attaching a tool to the compact tool carrier, the cross-

member being spaced from the attachment plate.

44. The compact tool carrier as set forth in claim 43 further comprising an

actuator for tilting of tools connected to the attachment plate, the actuator being

connected to the cross-member and the attachment plate.

45. A compact tool carrier configured for standing or walk-behind operator

control and having a longitudinal axis and a mass of less than about 1500 kg, the

compact tool carrier comprising:

a loader having an arm, the loader being adapted to carry a tool:

a mainframe for supporting the loader, the mainframe having a first side and a

second side, and having a front end and a rear end relative to the longitudinal axis, the

mainframe comprising an engine bracket that extends from the first side toward the

second side for mounting an engine to the mainframe, the engine bracket being spaced

from the rear of the mainframe, the loader arm not being directly attached to the

mainframe;

———

a first linkage pivotally attached to the first side of the mainframe and pivotally

attached to the loader arm at a first linkage pivot point;

a second linkage pivotally attached to the first side of the mainframe and pivotally

attached to the loader arm at a second linkage pivot point, the loader being free of

cross-members between the first linkage pivot point and the second linkage pivot point;

an actuator pivotally attached to the first side of the mainframe and pivotally

attached to the loader arm at an actuator pivot point;

a control station having operator controls for propelling the compact tool carrier

forward and for raising and lowering the loader, the control station being mounted

toward the rear of the compact tool carrier and adapted to allow for standing or walk-

behind operation; and
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an operator platform for standing operation of the operator controls of the control

station.

46. The compact tool carrier as set forth in claim 45 wherein the loader

comprises:

a first arm;

——

a second arm; and

a cross-member that extends from the first arm to the second arm, the cross-

member being disposed forward of the first linkage pivot point, the second linkage pivot

point, and the actuator pivot point.

47. The compact tool carrier as set forth in claim 46 further comprising an

attachment plate for removably attaching a tool to the compact tool carrier, the cross-

member being spaced from the attachment plate.

48. The compact tool carrier as set forth in claim 47 further comprising an

actuator for tilting of tools connected to the attachment plate, the actuator being

connected to the cross-member and the attachment plate.

49. The compact tool carrier as set forth in claim 45 wherein the mainframe

incorporates a single weldment.

50. A compact tool carrier configured for standing or walk-behind operator

control and having a longitudinal axis and a mass of less than about 1500 kg, the

compact tool carrier comprising:

a loader adapted to carry a tool, the loader comprising:

a first loader arm;

a second loader arm; and
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at least one cross-member that extends from the first loader arm to the

second loader arm:

a mainframe for supporting the loader, the mainframe having a first side and a

second side, and having a front end and a rear end relative to the longitudinal axis, the

mainframe comprising an engine bracket that extends from the first side toward the

second side for mounting an engine to the mainframe, the engine bracket being spaced

from the rear end of the mainframe, the first loader arm not being directly attached to

the mainframe;

a first linkage pivotally attached to the first side of the mainframe and pivotally

attached to the first loader arm at a first linkage pivot point;

a second linkage pivotally attached to the first side of the mainframe and pivotally

attached to the first loader arm at a second linkage pivot point, each cross-member

being disposed forward of the first linkage pivot point and the second linkage pivot point;

an actuator pivotally attached to the first side of the mainframe and pivotally

attached to the first loader arm at an actuator pivot point;

a control station having operator controls for propelling the compact tool carrier

forward and for raising and lowering the loader, the control station being mounted

toward the rear of the compact tool carrier and adapted to allow for standing or walk-

behind operation; and

an operator platform for standing operation of the operator controls of the control

station.

51. The compact tool carrier as set forth in claim 50 wherein each cross-member

is disposed forward of the actuator pivot point.

52. The compact tool carrier as set forth in claim 50 wherein the mainframe

incorporates a single weldment.
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53. The compact tool carrier as set forth in claim 50 further comprising an

attachment plate for removably attaching a tool to the compact tool carrier, the cross-

member being spaced from the attachment plate.

54. The compact tool carrier as set forth in claim 53 further comprising an

actuator for tilting of tools connected to the attachment plate, the actuator being

connected to the cross-member and the attachment plate.

55. A compact tool carrier configured for standing or walk-behind operator

control and having a longitudinal axis and a mass of less than about 1500 kg, the

compact tool carrier comprising:

a loader having an arm, the loader being adapted to carry a tool:

a mainframe for supporting the loader, the mainframe having a first side and a

second side, and having a front end and a rear end relative to the longitudinal axis, the

mainframe comprising an engine bracket that extends from the first side toward the

second side for mounting an engine to the mainframe, the engine bracket being spaced

from the rear end of the mainframe, each side having a top and a bottom, the first side

of the mainframe having at least two pivot points relative to the loader, the loader arm

not being directly attached to the mainframe;

a linkage pivotally attached to the first side of the mainframe and pivotally

attached to the loader arm;

an actuator pivotally attached to the first side of the mainframe and pivotally

attached to the loader arm;

a drive mechanism comprising tracks for propelling the compact tool carrier over

a supporting surface, the drive mechanism having a rotational axis, the compact tool

carrier having a bottom at which the drive mechanism contacts the supporting surface,

the rotational axis and bottom of the compact tool carrier being separated by a vertical

distance D1, the rotational axis and the bottom of the first side of the mainframe being

separated by a vertical distance D5, the rotational axis and the pivot point at which the

11
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linkage is attached to the mainframe being separated by a vertical distance D2, the

rotational axis and the pivot point at which the actuator is attached to the mainframe

being separated by a vertical distance D4, both D2 and D4 being less than D1 and

being less than 1.5 D5: and

a control station having operator controls for propelling the compact tool

carrier forward and for raising and lowering the loader, the control station being

mounted toward the rear of the compact tool carrier and adapted to allow for standing or

walk-behind operation.

56. The compact tool carrier as set forth in claim 55 wherein D2 and D4 are

each less than 0.75 D1.

57. The compact tool carrier as set forth in claim 55 wherein the linkage is a first

linkage, the compact tool carrier further comprising a second linkage pivotally attached

to the first side of the mainframe at a pivot point and pivotally attached to the loader, the

rotational axis and the pivot point at which the second linkage is attached to the

mainframe being separated by a vertical distance D3, D3 being less than 1.5 times D1.

58. The compact tool carrier as set forth in claim 55 wherein the linkage is a first

linkage, the compact tool carrier further comprising a second linkage pivotally attached

to the first side of the mainframe at a pivot point and pivotally attached to the loader,

wherein the mainframe comprises a forward-most pivot point with (1) the pivot point at

which the first linkage is attached to the mainframe, (2) the pivot point at which the

actuator is attached to the mainframe, or (3) the pivot point at which the second linkage

is attached to the mainframe being the forward-most pivot point, a vertical distance

between the rotational axis and the forward-most pivot point being less than D1.

59. The compact tool carrier as set forth in claim 55 wherein the linkage is a first

linkage, the compact tool carrier further comprising a second linkage pivotally attached

to the first side of the mainframe at a pivot point and pivotally attached to the loader,

wherein the mainframe comprises a forward-most pivot point with (1) the pivot point at

which the first linkage is attached to the mainframe, (2) the pivot point at which the

12
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actuator is attached to the mainframe, or (3) the pivot point at which the second linkage

is attached to the mainframe being the forward-most pivot point, a vertical distance

between the rotational axis and the forward-most pivot point being less than 0.75 D1.

60. The compact tool carrier as set forth in claim 55 wherein the linkage is a first

linkage, the compact tool carrier further comprising a second linkage pivotally attached

to the first side of the mainframe at a pivot point and pivotally attached to the loader,

wherein the mainframe comprises a forward-most pivot point with (1) the pivot point at

which the first linkage is attached to the mainframe, (2) the pivot point at which the

actuator is attached to the mainframe, or (3) the pivot point at which the second linkage

is attached to the mainframe being the forward-most pivot point, a vertical distance

between the rotational axis and the forward-most pivot point being less than 0.75 D5.

61. The compact tool carrier as set forth in claim 55 wherein the drive

mechanism comprises a drive sprocket, the drive sprocket rotating about the rotational

axis.

62. The compact tool carrier as set forth in claim 55 further comprising an

operator platform for standing operation of the operator controls of the control station.

63. The compact tool carrier as set forth in claim 55 wherein the mainframe

incorporates a single weldment.
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II. AMENDMENTS TO THE SPECIFICATION

Please replace the paragraph that begins at column 2, line 44 with the following

paragraph:

An embodiment of a compact tool carrier is generally referred as “5” in FIG. 1.
The compact tool carrier 5 includes a loader 8 supported by a mainframe 10. The loader
8 includes an attachment plate 12 for interchangeably attaching any one of a number of
tools (not shown). In this regard, such interchangeable tools do not form part of the
compact tool carrier 5 unless stated otherwise. The attachment plate 12 is connected to
an actuator 14 for tilting of tools connected to the attachment plate 12. The loader 8 has
a first arm 15a and a second arm 15b generally opposite the first arm 15a. A cross-

member 16 extends from the first arm 15a to the second arm 15b. The actuator 14 is

connected to the cross-member 16. Each arm 15a, 15b may be a single weldment or

may include various components attached by fasteners (e.g., nuts and bolts). The first
and second arms 15a, 15b each include a bracket portion 17a, 17b (FIG. 1) for

fastening various linkages.

Please replace the paragraph that begins at column 3, line 20 with the following

paragraph:

The compact tool carrier 5 includes a drive mechanism 18 attached to the
mainframe 10. In the illustrated embodiment, the drive mechanism 18 is directly
mounted (i.e., connected without intermediary parts) to the mainframe 10 by way of
drive sprocket 22 connected to a hub 26 (FIG. 2). The hub 26 is attached to a shaft (not
shown) that extends through a drive opening 30 (FIG. 4) of the mainframe 10. The
sprocket 22, hub 26 and shaft (not shown) rotate about a rotational axis R (FIG. 5). As
shown, the drive mechanism 18 includes tracks 34. In other embodiments, the drive

mechanism 18 [10] includes wheels.
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Please replace the paragraph that begins at column 4, line 35 with the following

paragraph:

An actuator 54, shown as a hydraulic cylinder, is attached to the first side 38a of
the mainframe 10 at its center pivot point P2 [P4] and is attached to the loader arm 15a
at its center pivot point Ps to raise the loader 8. The compact tool carrier 5 may include
a single actuator 54, or, as in other embodiments, a second actuator (not shown) is
connected to the second side 38b (FIG. 4) of the mainframe 10 and the second arm 15b
(FIG. 1). The actuator 54 is powered to raise the loader 8 and, in some embodiments, is
also powered to lower the loader 8 (as opposed to a one-way actuator lowered by

gravity alone).

Please replace the paragraph that begins at column 5, line 4 with the following

paragraph:

In some embodiments, the mainframe 10 is characterized by a relatively low
profile (i.e., the pivot points are positioned relatively low on the mainframe allowing its
height to be reduced). The rotational axis R (FIG. 5) and the bottom of the compact tool
carrier 5 (FIG. 2) are separated by a distance D1. Generally, the bottom of the compact
tool carrier 5 corresponds to the point at which the drive mechanism 18 contacts the
surface supporting the compact tool carrier 5. The rotational axis R and the forward
pivot point P4 of the first side 38a of the mainframe 10 are separated by a vertical
distance D2. The rotational axis R and the rear pivot point P3 are separated by a vertical
distance D3. The rotational axis R and the central pivot point P, [P4] are separated by a
vertical distance D4. Each of D2, D3 and D4 is less than about 1.5 times D1 (1.5xD1).
In some embodiments, each of D2, D3 and D4 is less than D1 or even less than about
0.75 times D1 (0.75xD1).
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lll. AMENDMENTS TO THE DRAWINGS

Please amend drawing sheets 1/7-3/7 as shown in Annotated Sheets 1/7-3/7 that

are included with this response.
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IV. REMARKS
A. EXECUTIVE SUMMARY

The references cited by the Office in the Order Granting Request for Ex Parte
Reexamination do not raise a substantial new question of patentability of the claims of
the ‘386 Patent as each of the references is cumulative over prior art consider by the

Examiner during examination of the ‘386 Patent.

Claim 1 of the ‘386 Patent is patentable over the S450TX Brochure in view of the
Mustang Brochure and the S450TX Parts Manual because (1) the proposed
modification would render the S450TX machine unsuitable for its intended purpose as
the S450TX is not capable of supporting a vertical lift loader and (2} thera is no
reasonable expectation of success in making the modification proposed by the Office.
Objective evidence of non-ohviousness aiso indicate patentability of independent claim
1 over the cited references. Independent claim 15 of the 386 Patent is patentable over
the cited references for the reasons set forth relating to claim 1 and in view that claim 15
has been amended 1o recite the recitation of now cancelled claim 18 that the distance
between the rotational axis and the pivot point formed between a linkage and
mainframe (D2) is less than twice the distance (D5) between the rotational axis and the
bottom of the first side of the mainframe. The Office did not articulate reasons why
claim 18 or its recitation set forth therein is obvious over the cited references on pages
5-9 of the Office action.

New independent claims 31, 38, 45 and 50 relate to the position or the number of
cross-members in the loader of the compact tool carrier. As noted in the Office’s
Interview Summary, the rear cross-member of the loader of the Mustang Brochure
would impede the operator and “makes the vertical lift of Mustang unsuitable for a
compact tool carrier with a rear operator” (see the continuation sheet of the Interview
Summary). For at least this reason new claims 31, 38, 45 and 50 are patentable over

the cited references.
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New independent claim 55 recites that the distance D2 between the rotational
axis and the pivot point at which the linkage is attached to the mainframe and the
distance (D4) between the rotational axis and the pivot point at which the actuator is
attached to the mainframe are (1) less than the distance D1 between the rotational axis
and the bottom of the compact tool carrier and (2) less than 1.5 times the distance (D5)
between the rotational axis and the bottom of the first side of the mainframe. None of
the cited references disclose use of a linkage with the distance between the rotational
axis and the pivot point formed between the linkage and the mainframe being less than
D1 and less than 1.5 D5.

B. AMENDMENT SUMMARY

Original claims 1, 3-13, 15-18 and 20 of U.S. Patent No. 9,321,386 (“the ‘386

Patent”) are subject to reexamination. The Patent Owner has amended claims 15, 17

and 191 and cancelled claims 16 and 18. Claims 21-63 have been added, including

new independent claims 31, 38, 45, 50 and 55. Claims 1-15, 17 and 19-63 are pending
with claims 1, 3-13, 15, 17 and 20-63 being subject to examination in this reexamination
proceeding. Claims 2, 14 and 19 of the ‘386 Patent are not subject to the reexamination

proceeding.

No new matter has been added. In particular, none of the amendments or new
claims broadens the claim scope beyond the claims of the original patent. Each of the
new independent claims incorporates each and every element of original claim 1 of the
‘386 Patent and therefore is not broader than original patent claim 1.

Support for the amendments and added claims can be found throughout the
specification of the ‘386 Patent. In particular, support for the amendment to claim 15
and for new claims 23-24 may be found at column 5, lines 11-17 and 20-31 and Figure

5 of the ‘386 patent. Claims 17 and 19 are amended to change their claim

1Claim 19 is not subject to reexamination. However, the Patent Owner has amended
claim 19 by changing its dependency from claim 18 to claim 15 in view that claim 18
and intervening claim 16 have been cancelled with their recitations now included in
claim 15.
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dependencies. Support for new claim 21 may be found at column 4, lines 14-32 and
Figures 1 and 3. Support for new claim 22 may be found at column 3, lines 46-47,;
column 4, lines 14-32; and Figures 1 and 3. Support for new claims 25 and 26 may be
found at column 4, lines 17-19. Support for new claims 27-29 may be found at column
4, lines 25-31; column 5, lines 11-19; and Figure 5. Support for new claim 30 may be

found at column 4, lines 25-31; column 5, lines 11-17 and 23-25; and Figure 5.

Support for new independent claims 31, 38, 45 and 50 and dependent claims 34,
39, 46 and 51 may be found at least at Figures 1-3 which show the location of the
loader cross-member relative to the control station and relative to the pivot points that
are formed in the loader. Possession of an invention may be shown “by disclosure of
drawings . . . that are sufficiently detailed to show that applicant was in possession of
the claimed invention as a whole.” MPEP §2163(11)(A)(3)(a). Further, the drawings
alone may provide written description of the invention under 35 U.S.C. §112. See, e.g.,
MPEP §2163(ll)(A)(3)(a) and Vas-Cath, Inc. v. Mahurkar, 935 F.2d 1555, 1560, 19
USPQ2d 1111, 1114 (Fed. Cir. 1991) (“drawings alone may provide a ‘written
description’ of an invention as required by Sec. 112”); In re Wolfensperger, 302 F.2d
950, 133 USPQ 537 (CCPA 1962) (the drawings of applicant’s specification provided
sufficient written descriptive support for the claim limitation at issue); Autogiro Co. of
Am. v. United States, 384 F.2d 391, 398, 155 USPQ 697, 703 (Ct. Cl. 1967) (“In those
instances where a visual representation can flesh out words, drawings may be used in
the same manner and with the same limitations as the specification.”). Support for the
operator platform recited in independent claims 31, 38, 45 and 50 may be found at

column 3, lines 46-47 and Figure 3.

Support for new claims 32 and 41 may be found at column 4, lines 25-31 of the
‘386 Patent. Support for new claims 33, 42, 49, 52 and 63 may be found at column 4,
lines 4-8. Support for new claims 35-36, 43-44, 47-48 and 53-54 may be found at
column 2, lines 46-52 and Figures 1-3. Support for claim 37 and 40 may be found at

column 3, lines 20-28 and Figures 1-3.
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Support for new claims 55-56 may be found at column 5, lines 17-25. Support
for new claims 57-60 may be found at column 4, lines 25-31; column 5, lines 11-19; and

Figure 5. Support for new claims 61-62 may be found at column 3, lines 20-28.

The Patent Owner has amended the paragraph that begins at column 2, line 44
of the ‘386 Patent to further recite:

A cross-member 16 extends from the first arm 15 to the second

arm 15b. The actuator 14 is connected to the cross-member 16.

Support for the amendment may be found, for example, in Figure 1 of the ‘386 Patent in
which the cross-member is shown and in which the actuator 14 is shown as being
connected to the cross-member. The drawings alone may provide written description to
show that the Inventors were in possession of the subject matter (see the discussion
above relating to claims 31, 34, 38-39, 45-46 and 50-51 and MPEP §2163.01 that states
that the test or analysis of the description requirement is the same for amendments to

the specification and for amendment to the claims).

The Patent Owner has amended the paragraphs of the specification that begin
on column 3, line 20; at column 4, line 35; and at column 5, line 4 of the ‘386 Patent to
correct several typographical errors. Correction of these errors was requested by the
Office in U.S. Patent Application No. 15/062,801 which is a continuation of the ‘386
Patent. Those of skill in the art consider these to be obvious errors and recognize the
appropriate corrections set forth in the amendments. MPEP §2163.07(ll). In particular,
other portions of the specification refer to the “drive mechanism 18” (see e.g., col. 3,
lines 20-28) and Figures 1-3 each refer to the drive mechanism by reference character
“18.” In addition, other portions of the specification refer to the central pivot point
formed in the mainframe as “P,” (see e.g., col. 4, lines 19-22) and the center pivot point
is referenced as “P2” in Figures 1 and 5. The errors and their corrections are obvious to

those of skill in the art and do not add new matter.

The Patent Owner has amended drawing sheets 1/7-3/7 by referring to the cross-
member as “16”".
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C. INTERVIEW SUMMARY

Patent Owner thanks the Examiners for the telephone interview on October 16,
2017. The Patent Owner discussed the patentability of the claims of the ‘386 Patent.
The Patent Owner presented materials relating to why the claims are not obvious in
view of the combination of the S450TX Brochure and the Mustang Brochure. The
Patent Owner also presented materials relating to objective evidence of non-
obviousness including long felt need, attempts by others, unexpected results, and

commercial success. No agreement was reached.

D. THE CITED REFERENCES DO NOT PRESENT A SUBSTANTIAL NEW
QUESTION OF PATENTABILITY

The Office states in the Order Granting Request for Ex Parte Reexamination
dated April 7, 2017 (the “Order”) that the brochure entitled “S450TX Mini Skid Steer”
(the “S450TX Brochure”), the brochure entitled “Skid Steer Loaders, Radial & Vertical
Lift” published by Mustang (the “Mustang Brochure”) and the “S450TX Mini Skid Steer
Parts Manual” ( the “S450TX Parts Manual’) raise a substantial new question of
patentability for claims 1-3, 3-13,15-18 and 20 of the ‘386 Patent (page 8 of the Order).
The Office should withdraw the determination of a substantial new question of
patentability set forth in the Order. The patentability question presented in the Order
was previously decided by the Examiner during examination of the ‘386 Patent. In
particular, each of the cited references is cumulative over prior art considered by the

Examiner during examination of the ‘386 Patent.

The Patent Owner submitted information on the Ditch Witch SK850 in an
Information Disclosure Statement dated May 20, 2015 during examination of the ‘386
Patent. As shown below, the Vermeer S450TX Brochure is cumulative over the Ditch
Witch SK850 information.
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Pivot Points

Page 1 of the S450TX Brochure wnive Sprocket

Pivot Points

ive Sprocket

Ditch Witch SK850 information submitted in May 20, 2015 IDS

The S450TX Brochure and the Ditch Witch SK850 information each disclose ride-on
machines having a platform for carrying the operator. Both machines include a radial lift
loader with the loader being directly attached to each side of the mainframe at a pivot
point. An actuator is pivotally attached to each side of the mainframe and the loader. In
both machines, the loader pivot point is disposed above the pivot point at which the
actuator is attached. The pivot points of both machines shown in the different

references are disposed above the drive sprocket of the tracks. In view of these
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similarities, one of skill in the art would consider the S450TX Brochure to be cumulative
over Ditch Witch SK850 information submitted by the Patent Owner during prosecution
of the ‘386 Patent.

The Patent Owner also submitted information on the Gehl Model V270 Vertical
Lift Skid Loader in the May 20, 2015 Information Disclosure Statement. As shown
below, the Mustang Brochure and the model referenced in the Order is cumulative over

the information submitted by the Patent Owner relating to the Gehl V270.

Gehl V270 submitted in May 20, 2015 IDS Page 18 of the Mustang Brochure

In fact, it is apparent from the Figures that the information on the Gehl V270 and the
Mustang 2700V shown in the Mustang Brochure are substantially the same machines.
The only apparent difference between the Gehl V270 loader and the Mustang 2700V

loader is the branding decals?. Because the machines are substantially the same, the

2 Gehl states on their corporate website that it acquired the Mustang Manufacturing
Company in 1997 http://www.gehl.com/ about-us/history. Presumably, these are the
same machines.
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Mustang Brochure is cumulative over the information regarding the Gehl V270 Vertical

Lift Machine submitted by the Patent Owner during prosecution of the ‘386 Patent.
The Office notes on page 9 of the Order that:

the loadar arm™. Mustang shows a vertical {ift loader arm hinkage which is not directly
connected to the mainframe but inslead is atfached pivotally to a front and rear linkage
which are pivotally connected ta the mainframe. See the marked-up figure from
Mustang at the top of page 26 of the request. This enables Mustang's device to provide
vartical lift, which the reference states provides mora reach at full lift height which is
aptimal for applications thal raquire loading and stacking at high heights and "By
Keaping the load closer to the maching, lift capacities are increasad over radial lift

models.” While an engine is present in the Vermesr referencs, thera is no clear showing

During examination of the ‘386 Patent, the Office considered prior art that included
teachings related to the outward arc by which radial lift loaders are characterized,
including the disadvantages of radial lift, and how vertical lift loaders eliminate or reduce
the arc and keep the load closer to the machine while maintaining a higher reach height.
See, e.g., U.S. Patent No. 7,264,435; col. 1, lines 20-41; U.S. Patent No. 6,616,398; col.
1, lines 13-21; U.S. Patent No. 6,474,933; col. 1, lines 10-17 and 51-55; and U.S.
Patent No. 6,325,589 col. 1, line 24 to col. 2, line 21, all cited in the May 20, 2015 IDS.

In particular, U.S. Patent No. 6,474,933 to Hoechst et al. discloses that use of

vertical lift allows for “reaching a greater height”:
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U.S. Patent No. 6,474,933; col. 1, lines 10-17; Fig. 3.

Further, U.S. Patent No. 6,325,589 to Jang et al., submitted in the May 20, 2015 IDS,

discloses that a vertical lift loader significantly increases the load lifting capacity:
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U.S. Patent No. 6,325,589: col. 1, line 24 to col. 2, line 21
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U.S. Patent No. 6,474,933 and U.S. Patent No. 6,325,589 disclose the same
information the Office relied on in the Order, namely that use of vertical lift loaders
increase the reach of the loader and increases lifting capacity relative to a radial lift
loader. This disclosure on page 4 of the Mustang Brochure is cumulative over U.S.
Patent No. 6,474,933 and U.S. Patent No. 6,325,589 which were considered by the

Office during examination of the ‘386 Patent.

The Office admits on page 9 of the Order that “the combination of Vermeer and
Mustang cannot be stated to provide a Substantial New Question of Patentability (SNQ)
for the ‘386 patent alone.” The Office cites the S450TX Parts Manual to show an

engine bracket “spaced from the rear wall of the mainframe” (page 9 of the Order).

The Patent Owner submitted U.S. Patent Publication No. 2007/0132204 to
Sewell and entitled “Compact Tool Carrier with Articulation Joint” in the May 20, 2015
Information Disclosure Statement. As shown in Figure 1 of Sewell reproduced below,
the tool carrier 10 includes a pivot plate 26 upon which the engine 48 (Fig. 2) rests (see

also Figure 10 of Sewell).

Pivot Plate
that Supports
the Engine

QNN -
s ainframe
i3
o
=

Space

iz Between
Pivot Plate
and Rear of
Mainframe

Fig. 1 of U.S. 2007/0132204 (Annotated)

27

EX1029 / Page 108 of 292
Kubota North America Corporation et al



As shown in Figure 1 of Sewell, the pivot plate 26 is spaced from the rear of the

mainframe. Accordingly, the S450TX Parts Manual is cumulative over Sewell.

Each of Ditch Witch SK850, Gehl V270, U.S. Patent No. 6,474,933 to Hoechst,
U.S. 6,325,589 to Jang, and U.S. Patent Publication No. 2007/0132204 to Sewell was
considered by the Examiner (see the “List of References Cited by Applicant and
Considered by Examiner’ that accompanied the Office action dated September 1,
2015) and appears in the “References Cited” on the first and second pages of the ‘386
Patent. “To the extent that a cumulative reference is repetitive of a prior art reference
that was previously applied or discussed, Portola Packaging may prohibit
reexamination of the patent claims based only on the repetitive reference.” MPEP
§2258.01 (emphasis added). As stated in MPEP §2242, “the same question of
patentability may have already been decided by the Office where the examiner finds the
additional (newly provided) prior art patents or printed publications are merely
cumulative to similar prior art already fully considered by the Office in an earlier
concluded examination or review of the claim” (emphasis added). As the Examiner
considered Ditch Witch SK850, Gehl V270, U.S. Patent No. 6,474,933, U.S. Patent No.
6,325,589, and U.S. Patent Publication No. 2007/0132204 and found the claims of U.S.
Patent No. 9,321,386 to be patentable over the references, there is no Substantial New

Question of Patentability.
E. REJECTIONS UNDER 35 U.S.C. §103

The Office has rejected claims 1, 3-13, 15-183 and 20 under 35 U.S.C. §103 as
being obvious over the S450TX Brochure in view of the Mustang Brochure and the
S450TX Parts Manual. The Patent Owner submits that the reexamined claims and new

claims 21-63 are patentable over the cited references for the reasons set forth below.

3 Dependent claim 18 is listed on page 5, lines 9-10 as being rejected under 35 U.S.C.
§103. However, the obviousness rationale set forth on pages 5-9 of the Office action
does not reference dependent claim 18 nor do these page refer to the recitation set
forth in claim 18.
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1. Claims 1, 3-13 and New Claims 21 and 22 are not Obvious

Independent claim 1 is directed to a compact tool carrier for standing or walk-
behind operator control. The compact tool carrier has a longitudinal axis and a mass of

less than about 1500 kg and comprises:
a loader having an arm, the loader being adapted to carry a tool;

a mainframe for supporting the loader, the mainframe having a first
side and a second side, and having a front end and a rear end relative to the
longitudinal axis, the mainframe comprising an engine bracket that extends from
the first side toward the second side for mounting an engine to the mainframe,
the engine bracket being spaced from the rear end of the mainframe, the loader

arm not being directly attached to the mainframe;

a linkage pivotally attached to the first side of the mainframe and

pivotally attached to the loader arm;

an actuator pivotally attached to the first side of the mainframe and

pivotally attached to the loader arm; and

a control station having operator controls for propelling the compact
tool carrier forward and for raising and lowering the loader, the control station
being mounted toward the rear of the compact tool carrier and adapted to allow

for standing or walk-behind operation.

The S450TX Brochure describes a compact tool carrier manufactured by the
Patent Owner. The compact tool carrier shown in the S450TX Brochure includes a
loader that is directly attached to the mainframe (page 1 of The S450TX Brochure

shown above).

The Mustang Brochure describes and illustrates a commercial line of skid steer

loaders sold under the brand name “Mustang”. On page 6 of the Office action, the

29

EX1029 / Page 110 of 292
Kubota North America Corporation et al



Office references the model shown on page 26 of the Request (which is shown on page
18 of the Mustang Brochure) and reproduced above (“Mustang 2700V”). Mustang
2700V includes a loader that is indirectly connected to the frame of the machine by first

and second linkages and an actuator.

The S450TX Parts Manual includes part diagrams of the S450TX compact tool

carrier.
The Office articulates its rationale for obviousness on page 6 of the Office action:

It would have been obvious from the teaching of Mustang to modify the
tool carrier of Vermeer by pivotally attaching the linkage to the mainframe
while not directly attaching it to the first side of the mainframe and to
pivotally attach the loader arm to the linkage to increase the lift capacity

and to enable the lifting of the load to the full height . . .

One of skill in the art would not have made the modification suggested by the Office at
the date of the invention because (1) the proposed modification would render the
S450TX machine unsuitable for its intended purpose as the S450TX is not capable of
supporting a vertical lift loader (MPEP §2143.81{V)) and {2} there is no reasonable
expectation of success in making the modification proposed by the Office (MPEP
§2143.02). Objective evidence of non-obvicusneass also indicate patentability of

independent claim 1 over the cied references.

i. The Proposed Modification Renders the Prior Art Unsuitable for its Intended

Purpose as the S450TX cannot Accommodate a Vertical Lift Loader

The compact tool carrier shown in the S450TX Brochure was developed and sold
by the Patent Owner. The Inventors of the ‘386 patent recognized that the S450TX is

specifically designed to accommodate a radial lift loader arrangement and would not be

able to support a vertical lift loader (See Hartke Declaration). A CAD rendering of the

S450TX mainframe is shown below in Figure A (See also the mainframe shown on

page p1.08 of the Parts Manual).
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Figure A

The S450TX mainframe was specifically designed to accommodate a radial lift loader.

Radial lift loaders connect the loader relatively high on the mainframe and the

mainframe is designed to accommodate such weight by extending the mainframe high

on the machine.

The S450TX machine does not include an available window in which the pivot

points may be lowered. As shown in the CAD rendering of the S450TX machine (Figure

B) below, the lower portion of the S450TX machine is occupied by the track assembly

and by the fuel tank housing.
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There is no space in the S450TX machine to lower the pivot points. Even assuming it
would have been obvious to modify, the tracks, fuel tank housing, and engine would
need to be repositioned. Indeed, as can be seen below in the CAD renderings of the
S450TX machine and an embodiment taught in the ‘386 Patent (Figures C-E), the
positions of these components in the S450TX machine and machine of the ‘386 Patent

are significantly different.

Model CTX50
from the ‘386
Patent

Model
S4500TX

Figure C
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Figure E

The mainframe of the S450TX machine was specifically designed to accommodate its
track arrangement, engine location, and fuel tank. By repositioning these components,
the S450TX mainframe does not include a proper distribution of weight from front to
back of the mainframe.

In view of these considerations, those of skill in the art recognize that the
S450TX compact tool carrier cannot accommodate a vertical lift loader. “if proposed

madification would render the prior art invention being modified unsatisfactory for ifs
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intended purpose, then therg is no suggestion or motivation {0 make the proposed
madification.” MPEP §2143 01(V). Because the S450TX compact tool carrier of the
S450TX Brochure cannot support a vertical lift loader, the compact tool carrier cannot
operate for its intended purpose as a compact utility loader under the modification

proposed by the Office, and therefore the obviousness rejection is in error.

ii. There was no Expectation of Success in Making the Proposed Modification

One of skill in the art would not have modified the S450TX machine at the time of
the invention by including a vertical lift loader as proposed by the Office as there is no
expectation of success to make the proposed modification. Compact tool carriers have
a very small window in which to position the linkages and actuator of a vertical lift
loader. The linkages and actuators need sufficient structure in the mainframe to make
their connections with the mainframe and need sufficient clearance to allow the
actuators and linkages to swing forward and back. This is illustrated by reference to the
S450TX machine itself:

Small Area to
Position Linkages Page 1 of the S450TX Brochure won-structural
and Actuator that access doors
Swing Forward
and Back

Further, as shown in Figure B above, previous compact tool carriers lack sufficient

space in which to lower the pivot points to accommodate the vertical lift loader.

Standard size loaders that include a vertical lift loader arrangement are
characterized by very large loader arms as shown in Figure F.
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Figure F

Compact tool carriers lack the space to accommodate such loader arms. Indeed, this is
recognized by The Toro Company (“Toro”), the Requester of this Ex Parte
Reexamination. Toro, as Applicant of U.S. Patent Publication No. 2016/0244937,

admits that:

[0067]  Finally, the verticd reach of the loader army
comgxm ity kmdw B mmmhaf §mm:yd X ok By

. “or exsmple, tis would sHow 8 com-
pact uiiny loader w dumip dobiis or materials st Miher oleva-
tions than previously, thus albwwing the use of targer tucks o
accept such debris or materials for twanspon.

Toro’s admission in U.S. Patent Publication No 2016/0244937 that incorporation
of a vertical lift loader arm such as that of Mustang 2700V onto a compact tool
carrier such as the S450TX machine “is difficult if not impossible” is compelling
evidence that there is no expectation of success in making the modification
proposed by the Office. The statement by Toro proves that others of ordinary skill in
the art recognized that the inventive design was difficult or impossible. They also

recognized that the loader arms of compact tool carriers needed to have a small profile
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s0 as to not reduce the field of vision of operators positioned toward the rear of the
machine:

siall esader g 3
w s the wmar of the
arsty pendile, s tlaal an

foacder, The hadir Sas g b B

apwraior ing 8t e miar ol 1 ihe work
aven, The dow wolils Ul | side-tenitde visBsly.

Wiyrivars sansil sl bpropelled foaders have bovo advsaoed,
where an opersior will elthey stand or sadk on the
Tsboand this Lo SRS
Ry miastipat he work element shat 8 attached
Sorwvand awds of iy

Trese hoasdegx T sl toad app

eksied, Fhe shibity of the loade
apess s mpportant. Raxe of maw
iy o sve e vk tha o beilny
vied out B also fmpntant

U.S. Patent No. 6,695,568, col. 1, lines 6-21

One of ordinary skill in the art would not expect the relatively large loader arms of a

vertical lift loader to operate on a substantially smaller compact utility loader with any
expectation of success.

The Inventors of the ‘386 patent experienced many failures during development
of the loader arrangement described therein (See the Figures below and the Figures
that accompanied the presentation materials submitted during the Examiner Interview).
In particular, while developing a compact tool carrier that could support a vertical lift

loader, the Inventors experienced catastrophic fractures of the loader arms (Figure G).
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Broken Loader
Arm

Figure G

The Inventors experienced breakage of pivot pin retainers (Figure H) and many

retainers bent during testing (Figure ).

Figure H
Bent Retainers

These failures were encountered despite the Inventors designing a mainframe from the

ground-up. These failures are strong evidence that the field of endeavor of the ‘386

Patent is unpredictable. Indeed, even small changes to pivot points, weight distribution,
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and the like in vertical lift machines cause significant changes in the lift profile and lift
capacity of the machine. The unpredictable nature of these changes is exaggerated in
compact utility loaders (see Hartke declaration). The lift profile behavior of compact tool

carriers is unpredictable even with the use of state of the art tools available to the

inventors at the effective filing date of the ‘386 Patent (see Hartke declaration). “A
rationale to support a conclusion that a claim would have been obvious is that all the
claimed elements were known in the prior art and one skilled in the art could have
combined the elements as claimed by known methods with no change in their
respective functions, and the combination would have yielded nothing more than
predictable results to one of ordinary skill in the art” (MPEP 2143.02(l); Emphasis
added) (See also KSR Int'l Co. v. Teleflex Inc., 550 U.S. 538, 416, 82 USPQ2d 1385,
1395 (2007)).

There is no expectation of success to use a vertical lift loader such as that of the
Mustang 2700V of the Mustang Brochure on a compact utility loader such as that of the
S450TX machine of the S450TX Brochure in view that (1) compact tool carriers lack
sufficient space to accommodate the linkages and actuators of a vertical lift loader
which swing forward and back, (2) Toro, the Requester, admitted that incorporation of a
vertical lift loader arm onto a compact tool carrier “is difficult if not impossible”, (3) the
field of endeavor is unpredictable as evidenced by the Inventors experiencing multiple
design failures to develop a compact tool carrier with a vertical lift loader despite starting
from the ground up in developing such a machine and despite resort to start of the art
tools. “Where there is a reason to modify or combine the prior art to achieve the
claimed invention, the claims may be rejected as prima facie obvious provided there is
also a reasonable expectation of success.” (MPEP 2143.02(l). The lack of a

reasonable expectation of success is a critical factor in the obviousness rationale:

Many basic approaches that a practitioner may use to demonstrate
nonobviousness also continue to apply in the post-KSR era. Since it is
now clear that a strict teaching-suggestion-motivation approach is not the
only way to establish a prima facie case of obviousness, it is true that

practitioners have been required to shift the emphasis of their
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nonobviousness arguments to a certain degree. However, familiar lines of
argument still apply, including teaching away from the claimed invention
by the prior art, lack of a reasonable expectation of success, and
unexpected results. Indeed, they may have even taken on added
importance in view of the recognition in KSR of a variety of possible

rationales.
MPEP §2145; Emphasis added.

As there was no expectation of success to use a vertical lift loader on a
compact utility loader, independent claim 1 is patentable over the S450TX

Brochure in view the Mustang Brochure and the S450TX Parts Manual.

iii. Objective Evidence of Non-obviousness

Secondary considerations of non-obviousness such as long felt need, failure of
others, commercial success and unexpected results support the patentability of
independent claim 1 over the S450TX Brochure in view of the Mustang Brochure and
the S450TX Parts Manual. “Objective evidence relevant to the issue of obviousness
must be evaluated by Office personnel. Id. at 17-18, 148 USPQ at 467. Such evidence,
sometimes referred to as ‘secondary considerations,” may include evidence of
commercial success, long-felt but unsolved needs, failure of others, and unexpected
results. The evidence may be included in the specification as filed, accompany the
application on filing, or be provided in a timely manner at some other point during the
prosecution.” MPEP §2141(ll).

a. Unexpected Results

As described in the Hartke declaration, an embodiment of the invention on a
compact tool carrier increased the lift capacity of the machine by 32%. This increase is
attributable to the inventive change in the loader design because the increase occurred

without a significant increase in the weight of the compact tool carrier. This increase in

lift capacity (sometimes referred to as “Rated Operator Capacity”) was unexpected. As

proof of the unexpected results, and in contrast to the prior art designs, the Mustang
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loader only increased the lift capacity by 3.8% when switching from a radial lift loader to
a vertical lift loader (i.e., a machine in which the loader is connected to the mainframe
by a linkage and actuator as set forth in claim 1 of the ‘386 Patent) of the same weight
(see “Specifications” on page 22 of the Mustang Brochure with the relevant

specifications being shown in Table 1 below).

Mustang Skid Loaders
2600R 2700V
Lift Capacity | o i 2o s
increase of only
3.8%
Weight sl somne i sesegsen

Table 1

This is an eight-fold increase in the lifting capacity compared to the increase that is
expected from the Mustang Brochure. “A greater than expected result is an
evidentiary factor pertinent to the legal conclusion of obviousness ... of the claims at
issue.” (MPEP §716.02(a), Emphasis added; see also /In re Corkill, 711 F.2d 1496, 226
USPQ 1005 (Fed. Cir. 1985)). As stated in MPEP §2145, “unexpected results . . . may
have even taken on added importance in view of the recognition in KSR of a variety of

possible rationales” (Emphasis added).

b. Long Felt Need and Attempts by Others

As discussed during the October 16 interview, compact tool carriers have been
under commercial development for over 30 years. Throughout this period,
manufacturers continually have attempted to increase lift capacity of compact tool

carriers without sacrificing machine weight and maneuverability.
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Others have attempted to solve the problem of increasing the lift capacity of
compact tool carriers without sacrificing their compact design in a variety of ways. For
example, manufacturers have shifted from “walk-behind” machines to predominantly
“ride-on” machines. Manufacturers of ride-on machines are permitted to incorporate an
average weight of an operator (165 Ib standard) in the tip capacity testing which

increases the rated lift capacity.

MFG  MODEL TP Dewgn | Boem  mE
2009 '3"6!0: Tx‘d;m L T30 Wak Behind i Badint : 20
Boboar MIBC : 15&3'3.‘(5!3)&( &emm Ryt g 28‘
RN USKEno T amWakigee | Ra o
Vemmmer o sefp 1N Rene 2
, vemmer | S%00TX | idsdmwesn | maas s
2005 Pobraf 0 MTED L EIOWakBetind 0 Radal
Toro XA 1SS0 Wak enid Radiar 2
Dk SKkess L dseadie o 5 s Al models now ride on
Boer | oM @Bty e To incorporate weight of operator in
Vemser | SSobTXl L doomeein % . " . ,
0010 Do Sem  soeon . Tip capacity testing (165 ibs. 1SO std)
coSMETA s On 2
. 1950 8ige . ‘ -
g MIBs: Rawar 28
. Vemes om0 meon 0 emer s
2015 Too TG00 MRl O e
SermastUCTRINO DR RIGe On e e
Cicheitth | SKISSG  SdEbdeon  Rede w7
2017 Drehwch | isKans sMsiBceGn L Rase s
*Modais fisted in chronological order based on
introduction to the market

Oher manufacturers have included “weight kits” that add weight to the back of the

machine to increase lift capacity while sacrificing ground clearance (Figure J).
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TONRIBENTIAL
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* “Weight Kit”

vvelgnt Aaued

Figure J toward Rear of
Compact Tool
Carrier

Commercial users have even bolted their own counter-weights near the rear of the

machine to increase lift capacity (Figure K):

Weight Added by
Customers

Figure K

Prior art patents even have addressed the problem of increased lift capacity
while maintaining the compact design of the machines. For example, U.S. Patent No.

6,695,568 discloses use of “far rear pivot points to increase the lift capacity:

42

EX1029 / Page 123 of 292
Kubota North America Corporation et al



movse vertioally as it intdelly radses, rather that hoving @
pronoutced srosete patl et os the bucket to move
forward a sigmificant anoud a8 ¥ stacs to lif

U.S. Patent No. 6,695,568; col. 1, lines 48-54.

U.S. Patent No. 7,494,314 discloses use of pivotal lift arms to allow the load carried by

the compact tool carrier to be moved over the loader frame:

A loader has EI aroxs that are used for mounting a nomber of
different attachments, The attachments can be mounted to the
rear oof the forward end of the it arms 1w order fo move the
center of gravity of the attachunent more directly over the
loader trame. Various types of attachments can be used, as

loading, and can be raised and lowered on the 1if arms.

U.S. Patent No. 7,494,314 abstract.

These attempts by others have resulted, at best, in marginal increases in the

rated lift capacity of the compact tool carrier.

In comparison, by changing design from a radial lift compact tool carrier to a
vertical lift compact tool carrier in which the loader is connected to the mainframe by a
linkage and actuator as set forth in claim 1 of the ‘386 Patent, a 32% increase in the
rated operator capacity was achieved without significantly increasing the weight of the
vehicle. The objective evidence included in the Hartke declaration establishes a long-
felt need for increased lift capacity in compact tool carriers that was not satisfied by the
attempts of others. The declaration is further evidence of nonobviousness of
independent claim 1 (See MPEP §2141(ll)).

43

EX1029 / Page 124 of 292
Kubota North America Corporation et al



c. Commercial Success

Both Toro (the Requester) and other third parties have indicated that the
compact tool carrier of independent claim 1 of the ‘386 Patent is a commercially
successfully product with the success of the product being directly tied to the vertical-lift
arrangement of the compact tool carrier. CompactEquip.com referred to the
commercial product (“the CTX50”) as a “game-changer” and directly linked the

enhancements to the new vertical-lift arrangement of the loader:

{hitp: { fcomparteguin oo oo tires nnevative- 1o -Fwards- tove-vermesr-comyact-tool-
carmiersfatiachment frermeer-commpact-tool-carrier 1T svaser (hitp: ! Seeveer oo}
{':”'\no L\mﬁ\ a bl ;SQ m** d opet g capacity and 2 Hpping capacity of 71y B due to
{ T e is Qexigmed fo kesp the inad closer fo e
mackive, aliowing it to ﬁs meore than a sirnflar-sized compact tool carrier with 3 radial-hift
path, & wertical-Bi path aleo provides a Idgher B height. These subancaments along with the
Verraeer axchisive single pilot-operated jovstick and stand-oo plathrms make the CTR5ea
gantechavser s the revtal and landecape market

Toro incorporated the vertical lift arrangement of claim 1 of the ‘386 Patent in its
“Dingo TX 1000” compact tool carrier. This product has been praised for its increased
lift capacity that results from the vertical lift arrangement that is set forth in independent
claim 1 of the ‘386 Patent. Toro notes that the vertical lift design “allows it to lift more
weight” and that Toro “doubled the capacity of our current loaders”
(https://www.equipmentworld.com/toros-new-vertical-lift-dingo-tx-1000-lays-claim-to-
strongest-compact-utility-loader-on-the-market-photos/). The third party praise by Toro
and others of the vertical lift arrangement set forth in claim 1 of the ‘386 Patent that is
incorporated in the CTX50 and Dingo TX1000 machines is further evidence of
nonobviousness of independent claim 1. See MPEP §2141 (“Objective evidence
relevant to the issue of obviousness must be evaluated by Office personnel. . . . and
may include evidence of commercial success . . .). By attributing the increase in lift
capacity to the vertical lift design that is set forth in claim 1 of the ‘386 Patent (i.e., a
machine in which the loader is connected to the mainframe by a linkage and actuator as
recited in claim 1), “nexus” between the commercial success and the claimed invention
has been established (See MPEP §2145).
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Because one of skill in the art would not have made the modification suggested
by the Office because the proposed modification would render the S450TX machine
unsuitable for its intended purpose and there is no reasonable expeactation of success in
making the modification proposed by the Office and because objective evidence of non-
chvicustiess indicate patentability of independent claim 1, claim 1 is patentable over the
S4507X Brochure in view of the Mustang Brochure and the 8450TX Parts Manual.

Dependent claims 3-13 incorporate the recitations of independent claim 1 by way
of their dependency therefrom and are patentable for at least the reasons set forth

above relating to independent claim 1.

New dependent claim 21 recites that the compact tool carrier has a second
linkage. As the loader travels from a down position to a vertically raised position, the
pivot points formed between mainframe and each of the first linkage, second linkage,
and actuator and the pivot points formed between the loader arm and each of the first
linkage, second linkage and actuator are (1) disposed between the operator controls
and the bottom of the mainframe and/or (2) disposed forward of the control station. In
this arrangement, the pivot points are positioned within the profile of the machine and/or

forward of the control station which reduces pinch points for the operator.

As shown from pages 3 and 5 of the Mustang Brochure reproduced below,
Mustang 2700V includes linkage pivot points that swing back and forth at the rear of the

machine where the operator would be positioned in a compact tool carrier.
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Pivot Point Near
Operator in Down
Position

Page 3 of the Mustang Brochure

SACH A1 0 I REIGHT IS
st Toadig

Pivot Point Near
Operator in
Partially Raised
Position

ARG MMM S \\\\\\\3\\\3\'--

Fig. 5 of the Mustang Brochure

In the modification proposed by the Office, one of skill of the art would not move
the pivot points forward. The prior art indicates that these pivot points should be

positioned as far rearward and high as possible to increase the lift capacity of the

compact tool carrier. In particular, U.S. Patent No. 6,695,568 states that:
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While it is desirable to have the pivot points for the hoom
near the rear of the small loader, and relatively high so thar
the reach is adequate tor operstion, conventional, straight Hit
arms fend {0 block wvision to the side, as they are raised.
Additionally, they will be in the way for access from the side
of the loader o components sach as the engine or drive
components that are sested between the hift arms.

U.S. Patent No. 6,695,568; Col. 1, lines 23-29

The Lift arms are pivoted at the uppermast, rear portion of
the frame, and extend forwardly to support a bucket, or other
work implement at the forward ends of the arms, Hydraolic
acluators are utilized lor raising and lowering the lift arms,
i a normal manner,

the far rear pivot of the 1 arms permits using a longer
arm on lhe same length machine. This iscreases the hifi
capacily for the same size aciuator and there 18 a longer are
of movement. This means that the bucket or ool moves
move vertically as B imhially raises, rather that baving a
progonnced arcuate path that causes the bucket to move
forward a significant amount as i starts {o Hft

U.S. Patent No. 6,695,568; Col. 1, lines 43-54.

As the art teaches that the pivot points should be as rearward and high as possible, one
of skill in the art would not move the pivot points (1) between the operator controls and
the bottom of the mainframe and/or (2) forward of the control station as recited in claim

21. For at least these reasons claim 21 is patentable over the cited references.

Claim 22 recites that the pivot points formed between the mainframe and each of
the first linkage, second linkage and actuator are forward of the operator platform. As
shown above in Figures 3 and 5 of the Mustang Brochure, Mustang 2700V includes
pivot points in the mainframe that would be longitudinally aligned with an operator
platform and not forward of the operator platform. For at least these reasons claim 22 is

patentable over the cited references.

2. Claims 15, 17 and 19 and New Claims 23-30 are not Obvious
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As amended, independent claim 15 is directed to a compact tool carrier and

comprises:
a loader adapted to carry a tool;

a mainframe for supporting the loader, the mainframe having a first side and a
second side, and having a front end and a rear end relative to the longitudinal axis, the
mainframe comprising an engine bracket that extends from the first side toward the
second side for mounting an engine to the mainframe, the engine bracket being spaced
from the rear end of the mainframe, each side having a top and a bottom, the first side
of the mainframe having at least two pivot points relative to the loader, the loader not

being directly attached to the mainframe;

a linkage pivotally attached to the first side of the mainframe at a pivot point and

pivotally attached to the loader;

an actuator pivotally attached to the first side of the mainframe at a pivot point

and pivotally attached to the loader,;

a drive mechanism comprising tracks or wheels for propelling the compact tool
carrier over a supporting surface, the drive mechanism being attached to the mainframe
about a rotational axis, the compact tool carrier having a bottom at which the drive
mechanism contacts the supporting surface, the rotational axis and bottom of the
compact tool carrier being separated by a vertical distance D1, the rotational axis and
the bottom of the first side of the mainframe being separated by a vertical distance D5,
the rotational axis and the pivot point at which the linkage is attached to the mainframe
being separated by a vertical distance D2, the rotational axis and the pivot point at
which the actuator is attached to the mainframe being separated by a vertical distance
D4, both D2 and D4 being less than 1.5 times D1 and being less than twice D5; and

a control station having operator controls for propelling the compact tool carrier
forward and for raising and/or lowering the loader, the control station being mounted
toward the rear of the compact tool carrier and adapted to allow for standing or walk-

behind operation.
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The Patent Owner has amended independent claim 15 by incorporating
dependent claim 18 and intervening claim 16 into independent claim 154. The Office
states on page 5, lines 9-10 of the Office action that dependent claim 18 (which is now
incorporated into independent claim 15) is rejected under 35 U.S.C. §103. However,

the obviousness rationale set forth on pages 5-9 of the Office action does not reference

dependent claim 18 nor do these pages refer to the recitation set forth in claim 18 that

“the rotational axis and the bottom of the first side of the mainframe are separated by a
vertical distance D5, both D2 and D3 being less than twice D5.” The Office bears the
initial burden of factually supporting a prima facie conclusion of obviousness. MPEP
§2142. There must be some articulated reasoning with some rational underpinning to

support a legal conclusion of obviousness. MPEP §2143.01(IV).

Inasmuch as independent claim 15 recites a compact tool carrier having a
linkage pivotally attached to the first side of the mainframe at a pivot point and pivotally
attached to the loader and that the loader is not directly attached to the mainframe,
independent claim 15 is patentable over the S450TX Brochure in view of the Mustang
Brochure and the S450TX Parts Manual for the reasons set forth above relating to

independent claim 1.

The Patent Owner submits that claim 15 as amended is further patentable over
the S450TX Brochure in view of the Mustang Brochure and the S450TX Parts Manual
as the Mustang Brochure does not disclose a vertical lift loader arrangement in which
the distance between the rotational axis and the pivot point formed between a linkage
and mainframe (D2) is less than twice the distance (D5) between the rotational axis and

the bottom of the first side of the mainframe.

With Reference to Figure L below, the Mustang 2700V includes two linkages one

each side of the machine.

4 Now canceled claim 16 recites a distance “D3” between the rotational axis and the
pivot point at which the actuator is attached to the mainframe. Claim 15 as amended
refers to this distance as “D4” to maintain consistency with Figure 5 and column 5, lines
7-19 of the '386 Patent.
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Figure L

The distance between the rotational axis (e.g., the center of the wheel hub) and the
pivot point of the forward linkage in Mustang 2700V is referred to as “D2” in Figure L
with the corresponding distance of the rear linkage being referred to as “D3’.

Significantly, both distances D2 and D3 (i.e., the distances between the forward and

rear linkages and the rotational axis) are more than twice D5 (2.73 and 2.09

respectively). Mustang 2700V does not include a linkage with the distance between its

pivot point and the rotational axis being less than twice D5.

The Requester included measurements relating to the actuator and the rear
linkage of the Mustang 2700V machine on page 30 of the Request which is copied
below.
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As shown below, the “rotational axis” referenced by the Requestor is not at the center of
the wheel hub.

-
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wheel hub petailed View of Page 30 of the Request

Accordingly, the various ratios listed by the Requestor are not accurate. The distance

between the rotational axis and the pivot point formed between the mainframe and the

rearward linkage of Mustang is greater than twice D5 as noted above in Figure L.

As the S450TX Brochure in view of the Mustang Brochure and the S450TX Parts
Manual does not disclose a loader having a linkage that forms a pivot point with the
mainframe in which the distance between the pivot point and the rotational axis is less
than twice the distance between the rotational axis and the bottom of the first side of the

mainframe (D5) and the Office has not articulated any reason why one of skill in the art

51

EX1029 / Page 132 0f 292
Kubota North America Corporation et al



would arrive at such a loader arrangement, independent claim 15 and claims 17 and 20

depending therefrom are patentable over the cited references.

New claim 23 recites that D2 is less than 1.75 D5 and new claim 24 recites that

both D2 and D4 are less than 1.5 D5. As noted above, the pivot points of the two
linkages of Mustang are separated from the rotational axis by 2.73 D5 and 2.09 D5,

respectively, and neither linkage satisfies the recitation of claim 23 that the distance D2
between the rotational axis and the pivot point of the linkage is less than about 1.75 D5
or the recitation of claim 24 that D2 is less than about 1.5 D5. For at least this reason,

new claims 23 and 24 are further patentable over the cited references.

New claim 25 recites that D2 is less than D1 (i.e., the distance between the

rotational axis and the bottom of the compact tool carrier) and new claim 26 recites that

D2 is less than 0.75 D1. As shown in Figure L above, the pivot points of the two

linkages of Mustang 2700V are separated from the rotational axis by 1.53 D1 and 1.29

D1, respectively. For at least this reason, new claims 25 and 26 are further patentable

over the cited references.

New claim 27 recites that the compact tool carrier include a second linkage and

that the distance between the rotational axis and each of the pivot points formed

between the mainframe and the first linkage, second linkage. and actuator be less than

1.5 D1. As shown above in Figure L, the pivot point of the forward linkage of Mustang
2700V is separated from the rotational axis by 1.53 D1. For at least this reason, new

claim 27 is further patentable over the cited references.

New claims 28, 29, and 30 each recite that the compact tool carrier include a
second linkage with one of the pivot points formed between the mainframe and the first
linkage, second linkage or actuator being a forward-most pivot point. Claim 28 recites

that the distance between the rotational axis and the forward-most pivot point is less

than D1 and claim 29 recites that this distance is less than about 0.75 D1. As shown
above in Figure L, the forward-most pivot point of the Mustang 2700V is separated from

the rotational axis by 1.53 D1.
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Claim 30 further recites that the distance between the rotational axis and the

forward-most pivot point is less than 1.5 D5. As shown above in Figure L, the forward-

most pivot point of Mustang is separated from the rotational axis by 2.73 D5. As none of
the cited references disclose or suggest the recitations of new claims 28-30, claims 28-

30 are patentable over the cited references.
3. New Claims 31 to 63 are not Obvious

Independent claim 31 includes the recitations of claim 1 and further recites that
the loader is moveable between a down position and a vertically raised position and that
the loader include a first arm, second arm, and at least one cross-member that extends
from the first arm to the second arm. Each cross-member is disposed forward of the
control station in the vertically raised position. The compact tool carrier includes an
operator platform for standing operation of the operator controls of the control station

mounted toward the rear of the compact tool carrier.

As discussed during the October 16 interview and in the Hartke Declaration, by
eliminating cross-members toward the back of the loader such as the cross-members
that would be positioned at or behind the control station, the behavior of the loader
changes because the structure of the loader is less able to communicate laterally

across the loader (i.e., absorb forces or loads from side-to-side).

With reference to the figure on page 5 of the Mustang Brochure reproduced

below, the Mustang 2700V includes a rear cross-member and a front cross-member.
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The rear cross-member is said to “provide added rigidity without obstructing visibility.”
With reference to Figure 3 of the ‘386 Patent in which an example compact tool carrier
is shown, in the compact tool carrier of independent claim 31, the loader includes at
least one cross-member with each of the cross-members being forward of the control

station in the vertically raised position.
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. Station

Cross-Member

Fig. 3 of the ‘386 Patent

To modify Mustang 2700V as recited in claim 31, the rear cross-member must be
eliminated and/or moved forward of the control station which affects the behavior of the
loader. As stated during the October 16 interview, this significantly increases the
complexity in designing a compact tool carrier with a vertical lift loader as the forces
applied to each loader arm are not well communicated laterally across the loader. For
example, during lifting, an uneven load may cause one arm to be under compression
while the other arm is under tension. This different division of forces across the loader is

absorbed by the mainframe which increases the complexity in designing the machine.

For at least these reasons independent claim 31 and claims 32-37 depending

therefrom are patentable over the cited references.

New independent claim 38 includes the recitations of independent claim 1 and
further recites that the loader includes a first arm, second arm, and a single cross-
member that extends from the first arm and second arm. Claim 38 also recites an

operator platform for standing operation of the operator controls of the control station
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mounted toward the rear of the compact tool carrier. As shown above in Figure 5 of the
Mustang Brochure, Mustang 2700V includes two cross-members. Elimination of a
cross-member from the loader arrangement of Mustang 2700V changes the behavior of
the loader and increases the complexity in designing the mainframe. For at least this
reason, claims 38 and 39-44 depending therefrom are patentable over the cited

references.

New independent claim 45 includes the recitations of independent claim 1 and
further recites that the compact tool carrier includes a second linkage pivotally attached
to the mainframe and pivotally attached to the loader at a second linkage pivot point.
The first linkage is pivotally attached to the loader arm at a first linkage pivot point. The
loader is free of cross-members between the first and second linkage pivot points. The
compact tool carrier includes an operator platform for standing operation of the operator
controls of the control station mounted toward the rear of the compact tool carrier. As
shown in Figure 13 of the Mustang Brochure reproduced below, Mustang 2700V

includes a cross-member between the first and second linkage pivot points.

Cross-Member

First and Second
Linkage Pivot
Points

Page 13 of the Mustang Brochure
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To eliminate or move the cross-member such that the loader is free of cross-
members between the first and second linkage pivot points as set forth in claim 45
would affect the performance of the loader and there is no expectation that moving the
cross-member as recited in claim 45 would allow the machine to withstand the forces
applied during lifting under load. For at least this reason independent claim 45 and

claims 46-49 depending therefrom are patentable over the cited references.

New claim 50 includes the recitations of independent claim 1 and further recites
that the loader has a first arm, a second arm and at least one cross-member that
extends from the first arm to the second arm. The compact tool carrier includes a
second linkage pivotally attached to the mainframe and pivotally attached to the loader
at a second linkage pivot point. The first linkage is pivotally attached to the loader at a
first linkage pivot point and the actuator is pivotally attached to the loader arm at an
actuator pivot point. Each cross-member is disposed forward of the first linkage pivot
point and the second linkage pivot point. As shown above in page 13 of the Mustang
Brochure, the loader of Mustang 2700V includes a cross-member between the first and
second linkage pivot points and not forward of these pivot points as recited in claim 50.
There is no expectation of success to modify the loader as recited in claim 50 and claim
50 and claims 51-54 depending therefrom are patentable over the cited references for

at least this reason.

New claim 55 includes the recitations of independent claim 1 and further recites a
drive mechanism comprising tracks for propelling the compact tool carrier over a
supporting surface. The drive mechanism has a rotational axis. The compact tool
carrier has a bottom at which the drive mechanism contacts the supporting surface.
Claim 55 recites a distance D1 from the rotational axis and the bottom of the compact
tool carrier and recites a distance D5 from the rotational axis and the bottom of the first
side of the mainframe. The rotational axis and the pivot point at which the linkage is
attached to the mainframe are separated by a vertical distance D2. The rotational axis
and the pivot point at which the actuator is attached to the mainframe are separated by
a vertical distance D4. Both D2 and D4 are less than D1 and are less than 1.5 D5. As

shown above in Figure L, the distances between the first and second linkages of
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Mustang 2700V and the rotational axis are more than D1 (1.53 and 1.29, respectively)

and are more than 1.5 D5 (2.73 and 2.09 respectively). Mustang 2700V does not
include a linkage with the distance between its pivot point and the rotational axis being
less than D1 and less than 1.5 D5. As none of the references disclose use of a linkage
with the distance between the rotational axis and the pivot point formed between the
linkage and the mainframe being less than D1 and less than 1.5 D5, independent claim

55 and claims 56-63 depending therefrom are patentable over the cited references.
V. CONCLUSION

The Patent Owner respectfully requests reconsideration and allowance of all
pending claims. The undersigned request a telephone call from the Examiner if a call

might expedite allowance.

The Patent Owner authorizes the Commissioner to charge any fees which may
be due in connection with this Amendment to Deposit Account No. 012384 in the name

of Armstrong Teasdale LLP.
Respectfully submitted,
/Patrick E. Brennan/

Patrick E. Brennan

Reg. No. 56,511

Armstrong Teasdale LLP
7700 Forsyth Blvd, Suite 1800
St. Louis, Missouri 63105
(314) 621-5070

/Michael J. Vander Molen/

Michael J. Vander Molen

Reg. No. 57,274
ARMSTRONG TEASDALE LLP
7700 Forsyth Blvd., Suite 1800
St. Louis, Missouri 63105

(314) 621-5070
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

U.S. Patent No. £,321,386

inventors: Brad Thomas et al. Art Unif: 3993
Reexamination Control No.: 80/013,915

Filed: February 28, 2017

Confirmation No.; 3754

For: LOW PROFILE COMPACT TOOL CARRIERS

Examiner: William Charles Doerrler

Conferees: Jefirey Gellner and Gay Spahn

DECLARATION OF LOUIS HARTKE UNDER 37 C.F.R. 1.132

I, Louis Hartke, declare and state as follows:

1. lam an inventor of the subject matler recited in the claims of UJ.5. Patent
No. 8,321,386 (“the ‘386 Patent”) and the presently pending claims of
Reexamination Control No. 90/013,915.

2. lreceived a Bachelor of Science degree in Agricultural and Biosysiems

Engineering from North Dakota State University in 1999.

3. 1have 18 years of experience in the field of product development, design
and engineering including 5 years as a Senior Project Engineer in the area
of rental machines including compact toel carriers. | am currently employed

by Vermeer Manufacturing Company as a Senior Project Engineer.

4.  As an inventor of the ‘386 Patent, | have read and understand the above-

referenced patent and the claims thereof.
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31681-158

i have reviewed the brochure entitied “S450TX Mini Skid Steer” (the
*S450TX Brochure”), the brochure entitled "Skid Steer Loaders, Radial &
Vertical Lift” published by Mustang (the "Mustang Brochure”) and the
“S450TX Mini Skid Steer Parts Manual” ( the "S4507TX Parts Manual”).

The S450TX compact tool carrier shown in the S450TX Brochure was
developed by Vermeer Manufacturing Company. When developing the
invention claimed in the 386 Patent, | was aware of the S450TX machine

and was familiar with its design and operation.

| recognized that the mainframe of the S4507TX compact tool carrier was
specifically designed to accommodate a radial lift loader and would not be
able to support a vertical lift loader. The S450TX connects the loader arms
o the mainframe high on the machine and lacks sufficient structure toward
the lower portion of the mainframe to support a vertical lift loader. The
S450TX would be unstable if combined with a vertical iift loader. Thus, | did
not nor would one of ordinary skill in the art find it obvious to substitute a
vertical lift loader like that of the Mustang Brochure for the radial lift loader
on the S450TX at the date of invention of the ‘386 Patent. in fact, | don’t
believe the S450TX can successfully be modified to have a vertical lift

loader.

The field of endeavor of the “386 Patent is unpredictable. Smali changes fo
pivot points, weight distribution, and the like in vertical lift loaders cause
significant changes in the lift profile and lift capacity of the machine. The
unpredictable nature of these changes is exaggerated in compact utility
loaders because of the relatively small mass of the machine and restrictions

an where components may be placed.

When developing the compact tool carrier that led to the ‘386 Patent, state

of the art tools were used including sclid modeling software from
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Solidworks, finite element analysis software from ANSYS, in-house
programming for evaiuation of loading and force analysis, stress coating,
strain gauging and cycle test stands. Despite resorting to these state of the
art tools, many prololypes failed or were not capable of operation (e.q.,

were unabile to lift under load).

10. By using a linkage and actuator to support the lcader (i.e., a vertical lift

11.

loader) as set forth in claim 1 of the 386 Patent, the lift capacity of an
embodiment of the invention was increased by 32% relative fo the radial lift
84507X compact tool carrier without increasing the weight of the machine.
The iift capacities were measured in accordance with ISO Standard 14397-
1:2007 enfitlad “Earth-moving Machinery - Loaders and backhoe loaders -
Part 1. Calculation of rated operating capacity and test method for verifying
calcufated tipping load.”

With reference o Figure 5 of the Mustang Brochure, the Mustang 2700
loader includes two cross-members thaf extend between the two loader

anms.

The 4000
fift path. 1
and 3300
vertical ps

ar channe! support weided
iz and between the load
rovides added rigidity without
phstrusting rear visibility.

Front Cross-Member
Rear Cross-Member

Fig. 5 of Mustang Brochure
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12. As shown in the sketch below, the front and rear cross-members of the
Mustang 2700V loader allow the loader to behave as a structural "box” in

which forces may be distributed side-to-side across the loader.

. Bucket

4._
- Structural
- box

13. If the rear cross-member of Mustang 2700V were eliminated, the behavior
of the loader would change significantly because the loader is less able to
laterally communicate or absorb the forces applied to the loader across the

loader (i.e., from side-to-side).

14. Eliminating or moving the rear cross-member as in embodiments of the
compact tool carrier of the 386 Patent increases the complexity in
designing the mainframe of the ‘388 Patent. If the loader of the compact tool
carrier of embodiments of the *386 Patent is unevenly loaded, the forces
{and structural deflection) induced are fransferred much differently through
the loader arms and into the mainframe. This different division of forces
across the loader is absorbed by the mainframe which increases the

complexity in designing the machine.

15. [ hereby declare that all statements made herein of my own knowledge are
true and that all statements made on information and belief are helieved to
be true; and further that these statements were made with the knowledge
that willful false statements and the like so made are punishable by fine or
imprisonment, or both, under 18 U.S.C. §1001, and that such willful false
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statements may jeopardize the validity of the instant application or any

patent issued therson.

Sk - Nes ol e fren
x‘:-{iﬂ /@YDN.}Q&«; R . \\f"«~<.j LSS }
Louis Hartke Date i

(6]
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ANNOTATED SHEET

1/7

FIG. 1 (AMENDED)
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FIG. 3 (AMENDED)
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UNITED STATES PATENT AND TRADEMARK OFFICE

UNITED STATES DEPARTMENT OF COMMERCE
United States Patent and Trademark Office
Address: COMMISSIONER FOR PATENTS

P.0. Box 1450

Alexandria, Virginia 22313-1450

WWW.uspto.gov

APPLICATION NO. FILING DATE FIRST NAMED INVENTOR | ATTORNEY DOCKETNO. | CONFIRMATION NO.
90/013,915 02/28/2017 9321386 Vermeer-386Reex 3754
76656 7590 10/20/2017
EXAMINER
Patent Docket Department |
Armstrong Teasdale LLP DOERRLER, WILLIAM CHARLES
7700 Forsyth Boulevard
Suite 1800 | ART UNIT I PAPER NUMBER

St. Louis, MO 63105

3993
| MAIL DATE I DELIVERY MODE
10/20/2017 PAPER

Please find below and/or attached an Office communication concerning this application or proceeding.

The time period for reply, if any, is set in the attached communication.

PTOL-90A (Rev. 04/07)
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%, UNITED STATES PATENT AND TRADEMARE OFFICE

Cararnissioner for Patents

Linited States Patent and Trademark Office
P.C. Box 1450

Alexandria, VA 223131450

iy W5 TG, GO

DO NOT USE IN PALM PRINTER

(THIRD PARTY REQUESTER'S CORRESPONDENCE ADDRESS)

James W. Miller, Attorney
527 Marquette Avenue
Suite 1960, Rand Tower
Minneapolis, MN 55402

EX PARTE REEXAMINATION COMMUNICATION TRANSMITTAL FORM

REEXAMINATION CONTROL NO. 90/013.915.

PATENT NO. 9321386.

ART UNIT 3993.

Enclosed is a copy of the latest communication from the United States Patent and Trademark
Office in the above identified ex parte reexamination proceeding (37 CFR 1.550(f)).

Where this copy is supplied after the reply by requester, 37 CFR 1.535, or the time for filing a
reply has passed, no submission on behalf of the ex parte reexamination requester will be
acknowledged or considered (37 CFR 1.550(g)).

/William C Doerrler/
Primary Examiner
Art Unit: 3993

PTOL-465 (Rev.07-04)
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Control No. Patent Under Reexamination
Ex Parte Reexamination Interview Summary | 90/013,915 9321386

Examiner Art Unit

WILLIAM DOERRLER 3993

All participants (USPTO personnel, patent owner, patent owner’s representative):

(1) WILLIAM DOERRLER, Jeff Gellner, Gay Spahn (PTO) | (3) Michael Munsell, Fengyu Wang, Jesse Munk (PO reps)

(2) Louis Hartke, Matt Hutchison (inventors) (4) Patrick Brennan, Mike Vander Molen (PO rep)

Date of Interview: 16 October 2017

Type: a)[] Telephonic b)X] Video Conference
c)J Personal (copy given to: 1)[] patentowner  2)[] patent owner’s representative)

Exhibit shown or demonstration conducted: d)X] Yes  e)[] No.
If Yes, brief description: A model of a vertical lift fool carrier and a radial lift carrier were demostrated and a powerpoint

presentation.

Agreement with respect to the claims f)[] was reached. g)[X] was not reached. h)[] N/A.
Any other agreement(s) are set forth below under “Description of the general nature of what was agreed to...”

Claim(s) discussed: 1.

|dentification of prior art discussed: Mustang and Vermeer.

Description of the general nature of what was agreed to if an agreement was reached, or any other comments:
See Continuation Sheet.

(A fuller description, if necessary, and a copy of the amendments which the examiner agreed would render the claims
patentable, if available, must be attached. Also, where no copy of the amendments that would render the claims
patentable is available, a summary thereof must be attached.)

A FORMAL WRITTEN RESPONSE TO THE LAST OFFICE ACTION MUST INCLUDE PATENT OWNER'S
STATEMENT OF THE SUBSTANCE OF THE INTERVIEW. (See MPEP § 2281). IF A RESPONSE TO THE

LAST OFFICE ACTION HAS ALREADY BEEN FILED, THEN PATENT OWNER IS GIVEN ONE MONTH FROM THIS
INTERVIEW DATE TO PROVIDE THE MANDATORY STATEMENT OF THE SUBSTANCE OF THE INTERVIEW

(37 CFR 1.560(b)). THE REQUIREMENT FOR PATENT OWNER’'S STATEMENT CAN NOT BE WAIVED.
EXTENSIONS OF TIME ARE GOVERNED BY 37 CFR 1.550(c).

/WILLIAM DOERRLER/ conferee: /JLG/ and /GAS/
Primary Examiner, Art Unit 3993

cc: Requester (if third party requester)

U.S. Patent and Trademark Office
PTOL-474 (Rev. 04-01) Ex Parte Reexamination Interview Summary Paper No. 20171016
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Continuation Sheet (PTOL-474) Reexam Control No. 90/013,915

Continuation of Description of the general nature of what was agreed to if an agreement was reached, or any other
comments: Patent owner presented the models and used them to demonstrate the forces at play in the vertical lift model that
tend to torque the mainframe and cause one arm to be in compression while the other is being pulled. Also demostrated was
the location of the operator and the cross member of the Mustang that is in the rear portion of the arms to reduce torsion and
how a similar placement in a rear operator tool carrier will not work as it impedes the operator (both physically and visually). It
was agreed that this feature makes the vertical lift of Mustang unsuitable for a compact tool carrier with a rear operator, but it
is not clear that this feature has been claimed. PO discussed other differences between vertical and radial lift systems such
as weight distribution, engine placement and overall weight. These differences were stated to teach away from adding the
vertical lift system of Mustang (which has a central seated operator). PO pointed out that TPR's patent states, "the use of
such high lift loader arms on a compact utility loader has been considered difficult if not impossible due to size and durability
constraints."
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— The weight must be removed from somewhere else on machine
(or else performance and durability will suffer)

— ~150 Ib difference
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UNITED STATES PATENT AND TRADEMARK OFFICE

USPTO Automated Interview Request (AIR)

Sep 22 2017

This paper requesting to schedule and/or conduct an interview is appropriate because:

This submission is requested to be accepted as an authorization for this
interview to communicate via the internet. Recognizing that Internet
communications are not secure, I hereby authorize the USPTO to communicate with
the undersigned concerning scheduling of the interview via video conference,
instant messaging, or electronic mail, and to conduct the interview in accordance
with office practice including video conferencing.

Name (s) :
Michael J. Vander Molen

S—signature:
/Michael J Vander Molen/

Registration Number:
57274

U.S. Application Number:
90013915

Confirmation Number:
3754

E-mail Address:
mvandermolen@Rarmstrongteasdale.com

Phone Number:
3149201319

Proposed Time of Interview:
10-16-2017 11:00 AM ET

Prefered Interview Type:
Video Conference

I am the applicant or applicant's representative for this application.

") UNITED STATES
PATENT AND TRADEMARK OFFICE

PALM—-SILVER
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UNITED STATES PATENT AND TRADEMARK OFFICE

UNITED STATES DEPARTMENT OF COMMERCE
United States Patent and Trademark Office
Address: COMMISSIONER FOR PATENTS

P.0. Box 1450

Alexandria, Virginia 22313-1450

WWW.uspto.gov

APPLICATION NO. FILING DATE FIRST NAMED INVENTOR | ATTORNEY DOCKETNO. | CONFIRMATION NO.
90/013,915 02/28/2017 9321386 Vermeer-386Reex 3754
76656 7590 08/25/2017
EXAMINER
Patent Docket Department |
Armstrong Teasdale LLP DOERRLER, WILLIAM CHARLES
7700 Forsyth Boulevard
Suite 1800 | ART UNIT I PAPER NUMBER

St. Louis, MO 63105

3993
| MAIL DATE I DELIVERY MODE
08/25/2017 PAPER

Please find below and/or attached an Office communication concerning this application or proceeding.

The time period for reply, if any, is set in the attached communication.

PTOL-90A (Rev. 04/07)
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%, UNITED STATES PATENT AND TRADEMARE OFFICE

Cararnissioner for Patents

Linited States Patent and Trademark Office
P.C. Box 1450

Alexandria, VA 223131450

iy W5 TG, GO

DO NOT USE IN PALM PRINTER

(THIRD PARTY REQUESTER'S CORRESPONDENCE ADDRESS)

James W. Miller, Attorney
527 Marquette Avenue
Suite 1960, Rand Tower
Minneapolis, MN 55402

EX PARTE REEXAMINATION COMMUNICATION TRANSMITTAL FORM

REEXAMINATION CONTROL NO. 90/013.915.

PATENT NO. 9321386.

ART UNIT 3993.

Enclosed is a copy of the latest communication from the United States Patent and Trademark
Office in the above identified ex parte reexamination proceeding (37 CFR 1.550(f)).

Where this copy is supplied after the reply by requester, 37 CFR 1.535, or the time for filing a
reply has passed, no submission on behalf of the ex parte reexamination requester will be
acknowledged or considered (37 CFR 1.550(g)).

/William C Doerrler/
Primary Examiner
Art Unit: 3993

PTOL-465 (Rev.07-04)
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Control No. Patent Under Reexamination
90/013,915 9321386
Office Action in Ex Parte Reexamination Exarminer AU ATA (FirstInventor o
WILLIAM DOERRLER File) Status
3993 Yes

-- The MAILING DATE of this communication appears on the cover sheet with the correspondence address --

a.[] Responsive to the communication(s) filed on
O A declaration(s)/affidavit(s) under 37 CFR 1.130(b) was/were filed on

b.[] This action is made FINAL.
c. E A statement under 37 CFR 1.530 has not been received from the patent owner.

A shortened statutory period for response to this action is set to expire 2 month(s) from the mailing date of this letter.

Failure to respond within the period for response will result in termination of the proceeding and issuance of an ex parte reexamination
certificate in accordance with this action. 37 CFR 1.550(d). EXTENSIONS OF TIME ARE GOVERNED BY 37 CFR 1.550(c).

If the period for response specified above is less than thirty (30) days, a response within the statutory minimum of thirty (30) days

will be considered timely.

Part| THE FOLLOWING ATTACHMENT(S) ARE PART OF THIS ACTION:

1. |:| Notice of References Cited by Examiner, PTO-892. 3. D Interview Summary, PTO-474.
2. |Z| Information Disclosure Statement, PTO/SB/08. 4. |:] .
Partll SUMMARY OF ACTION
1a. & Claims 1,3-13,15-18 and 20 are subject to reexamination.
1b. [X] Claims 2,14 and 19 are not subject to reexamination.
2. [ claims ___ have been canceled in the present reexamination proceeding.
3. [ Claims __ arepatentable and/or confirmed.
4 E Claims 1,3-13,15-18 and 20 are rejected.
5. [] Claims ____ are objected to.
6. [] The drawings, filedon ______ are acceptable.
7. [ The proposed drawing correction, fledon ____ has been (7a) O approved (7b)|:| disapproved.
s. O Acknowledgment is made of the priority claim under 35 U.S.C. § 119(a)-(d) or (f).

a) [JAIl b) [JSome* c)[]None of the certified copies have
1 [J been received.
2 |:| not been received.
3 [ been filed in Application No. _____.
4 |:| been filed in reexamination Control No.
5 [] been received by the International Bureau in PCT application No.
* See the attached detailed Office action for a list of the certified copies not received.

9. [ Sincethe proceeding appears to be in condition for issuance of an ex parte reexamination certificate except for formal
matters, prosecution as to the merits is closed in accordance with the practice under Ex parte Quayle, 1935 C.D.
11,453 O.G. 213.

10. [ Other:

cc: Requester (if third party requester)

U.S. Patent and Trademark Office
PTOL-466 (Rev. 08-13) Office Action in Ex Parte Reexamination Part of Paper No. 20170818
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Application/Control Number: 90/013,915 Page 2
Art Unit: 3993

DETAILED ACTION

Notice of Pre-AlA or AIA Status
The present application, filed on or after March 16, 2013, is being examined

under the first inventor to file provisions of the AlA.

Reexamination

In order to ensure full consideration of any amendments, affidavits or
declarations, or other documents as evidence of patentability, such documents must be
submitted in response to this Office action. Submissions after the next Office action,
which is intended to be a final action, will be governed by the requirements of 37
CFR 1.116, after final rejection and 37 CFR 41.33 after appeal, which will be strictly
enforced.

Extensions of time under 37 CFR 1.136(a) will not be permitted in these
proceedings because the provisions of 37 CFR 1.136 apply only to "an applicant" and
not to parties in a reexamination proceeding. Additionally, 35 U.S.C. 305 requires that
reexamination proceedings "will be conducted with special dispatch” (37 CFR 1.550(a)).
Extension of time in ex parte reexamination proceedings are provided for in 37 CFR
1.550(c).

The patent owner is reminded of the continuing responsibility under 37 CFR
1.565(a) to apprise the Office of any litigation activity, or other prior or concurrent

proceeding, involving Patent No. 9,321,386 throughout the course of this reexamination
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Application/Control Number: 90/013,915 Page 3
Art Unit: 3993

proceeding. The third party requester is also reminded of the ability to similarly apprise
the Office of any such activity or proceeding throughout the course of this reexamination
proceeding. See MPEP §§ 2207, 2282 and 2286.

Patent owner is notified that any proposed amendment to the specification and/or
claims in this reexamination proceeding must comply with 37 CFR 1.530(d)-(j), must be
formally presented pursuant to 37 CFR 1.52(a) and (b), and must contain any fees
required by 37 CFR 1.20(c). See MPEP 2250 (IV) for examples to assist in the
preparation of proper proposed amendments in reexamination proceedings.

After the filing of a request for reexamination by a third party requester, any
document filed by either the patent owner or the third party requested must be served
on the other party (or parties where two or more third party requested proceedings are
merged) in the reexamination proceeding in the manner provided in 37 C.F.R. 1.248.

See 37 C.F.R. 1.550(f).

Summary of the Proceeding to Date
The Third Party Requester requested reexamination of claims 1,3-13,15-18 and
20 of U.S. Patent No. 9,321,386 (hereinafter “the ‘386 patent) based upon the following
proposed rejections:

1. Claims 1,3-13,15-18 and 20 of the '386 patent are unpatentable under 35 USC 103(a)
as obvious over “S450TX Mini Skid Steer”, published by Vermeer, copyright 2013
(hereinafter “Vermeer”) in view of “Skid Steer Loaders, Radial & Vertical Lift" published by
Mustang, copyright 2014 (hereinafter "Mustang”);

2. Claims 1,3-13,15-18 and 20 of the '386 patent are unpatentable under 35 USC 103(a)
as obvious over Vermeer in view of Mustang and further in view of “S450TX Mini Skid Steer
Parts Manual” published by Vermeer, copyright 2012-2013 (hereinafter “Vermeer Parts
Manual”).
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Application/Control Number: 90/013,915 Page 4
Art Unit: 3993

An order mailed April 7, 2017 found an SNQ based on Vermeer in view of Mustang and
the Vermeer Parts Manual for claims 1,3-13,15-18 and 20. No SNQ was established for
claims 2,14 and 19, so these claims will not be reexamined. Patent Owner waived the

right to file a statement under 37 C.F.R. 1.530(b) on May 17, 2017.

Claim Rejections - 35 USC § 103

In the event the determination of the status of the application as subject to AIA 35
U.S.C. 102 and 103 (or as subiject to pre-AlA 35 U.S.C. 102 and 103) is incorrect, any
correction of the statutory basis for the rejection will not be considered a new ground of
rejection if the prior art relied upon, and the rationale supporting the rejection, would be
the same under either status.

In the event the determination of the status of the application as subject to AlA 35
U.S.C. 102 and 103 (or as subject to pre-AlA 35 U.S.C. 102 and 103) is incorrect, any
correction of the statutory basis for the rejection will not be considered a new ground of
rejection if the prior art relied upon, and the rationale supporting the rejection, would be
the same under either status.

The following is a quotation of 35 U.S.C. 103 which forms the basis for all

obviousness rejections set forth in this Office action:

A patent for a claimed invention may not be obtained, notwithstanding that the claimed
invention is not identically disclosed as set forth in section 102, if the differences between the
claimed invention and the prior art are such that the claimed invention as a whole would have
been obvious before the effective filing date of the claimed invention to a person having
ordinary skill in the art to which the claimed invention pertains. Patentability shall not be
negated by the manner in which the invention was made.
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Application/Control Number: 90/013,915 Page 5
Art Unit: 3993

This application currently names joint inventors. In considering patentability of the
claims the examiner presumes that the subject matter of the various claims was
commonly owned as of the effective filing date of the claimed invention(s) absent any
evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1.56 to
point out the inventor and effective filing dates of each claim that was not commonly
owned as of the effective filing date of the later invention in order for the examiner to
consider the applicability of 35 U.S.C. 102(b)(2)(C) for any potential 35 U.S.C. 102(a)(2)
prior art against the later invention.

Claims 1,3-13,15-18 and 20 is/are rejected under 35 U.S.C. 103 as being
unpatentable over Vermeer in view of Mustang and the Vermeer Parts Manual.

Vermeer discloses a tool carrier configured for standing or walk-behind operator
control (as shown in the photographs with the operator standing at the rear of the
carrier) having a longitudinal axis and a mass of less than 1500 kg (page 2 of Vermeer
gives the mass of 961.6 kg). The compact tool carrier comprises a loader having an arm
with the loader adapted to carry a tool; a mainframe for supporting the loader; an
actuator pivotally attached to a first side of the mainframe and pivotally attached to the
loader arm; and a control station having operator controls for propelling the compact
tool carrier forward and for raising and lowering the loader, the control station being
mounted toward the rear of the compact tool carrier and adapted to allow for standing or
walk behind operation. These claimed components are labelled on a photograph from
the reference in the figure at the top of page 24 of the request. Vermeer does not show

“the loader arm not being directly attached to the mainframe” or “a linkage pivotally
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Application/Control Number: 90/013,915 Page 6
Art Unit: 3993

attached to the first side of the mainframe and pivotally attached to the loader arm”.
Mustang shows a vertical lift loader arm linkage which is not directly connected to the
mainframe but instead is attached pivotally to a front and rear linkage which are
pivotally connected to the mainframe. See the marked-up figure from Mustang at the top
of page 26 of the request. This enables Mustang’s device to provide vertical lift, which
the reference states provides more reach at full lift height which is optimal for
applications that require loading and stacking at high heights and “By keeping the load
closer to the machine, lift capacities are increased over radial lift models.” While an
engine is present in the Vermeer reference, there is no clear showing of the engine
bracket that presumably led to the allowance of the claims. However, the “Plate-Kohler
Engine Mount” (reference numeral 2 in the figure 7-6 on P1.04) of the Vermeer Parts
Manual is a bracket that extends from one side to the other of the mainframe and
supports the engine and would be spaced from the rear wall of the mainframe (as the
engine shown above the bracket extends further to the rear than the bracket). It would
have been obvious from the teaching of Mustang to modify the tool carrier of Vermeer
by pivotally attaching the linkage to the mainframe while not directly attaching it to the
first side of the mainframe and to pivotally attach the loader arm to the linkage to
increase the lift capacity and to enable the lifting of the load to the full lift height and to
use an engine bracket to securely mount the engine as taught by the Vermeer Parts
Manual.

In regard to claim 3, both Vermeer and Mustang show symmetrical linkages on

opposite sides of the mainframe to support the load. In regard to claim 4, the linkages
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Application/Control Number: 90/013,915 Page 7
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on opposite sides of the main frame are both powered by separate actuators in both
Mustang and Vermeer. In regard to claim 5, Mustang shows wheels and Vermeer
shows treads as part of the drive mechanism attached to the mainframe. In regard to
claim 6, the Vermeer Parts Manual shows the engine attached to the engine bracket. In
regard to claim 7, both Mustang and Vermeer show hydraulic cylinders to actuate the
load arms. In regard to claim 8, the Vermeer Parts Manual shows in Fig 10 boom arm
(SN 135) that is a single weldment comprising a load arm on each side and a
connection arm between them. In regard to claims 9 and 10, Vermeer shows a rear
platform for an operator and a control station located above the platform. The reference
does not state the height of the controls above the platform or a surface supporting the
compact tool carrier. The distance is seen as a matter of design choice. It is further
noted that the specification of the ‘386 patent states (column 4 lines 55-61) that this
figure is in accordance with ISO 6682. An ordinary practitioner would design a device to
be within industry standards. In regard to claims 11 and 12, Vermeer shows the tool
carrier being operated by an operator standing behind the tool carrier and using the
controls. In regard to claim 13, Vermeer shows a bucket on the tool carrier.

In regard to claim 15, the annotated figure on page 28 of the request shows that
Vermeer shows a compact tool carrier comprising a loader adapted to carry a tool, a
mainframe for supporting the loader, the mainframe having a first side and a second
side and having a front end and a rear end relative to the longitudinal axis, the first side
of the mainframe having at least two pivot points relative to the loader, an actuator

pivotally attached to the first side of the mainframe at a pivot point and pivotally
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Application/Control Number: 90/013,915 Page 8
Art Unit: 3993

attached to the loader, a drive mechanism comprising tracks for propelling the compact
tool carrier over a supporting surface, the drive mechanism being attached to the
mainframe about a rotational axis, the compact tool carrier having a bottom at which the
drive mechanism contacts the supporting surface, the rotational axis and bottom of the
compact tool carrier being separated by a vertical distance D1 and a control station
having operator controls for propelling the compact tool carrier forward and for raising
and/or lowering the loader, the control station being mounted toward the rear of the
compact tool carrier and adapted to allow for standing or walk behind operation.
Vermeer does not show “the loader arm not being directly attached to the mainframe” or
“a linkage pivotally attached to the first side of the mainframe and pivotally attached to
the loader arm”. Mustang shows a vertical lift loader arm linkage which is not directly
connected to the mainframe but instead is attached pivotally to a front and rear linkage
which are pivotally connected to the mainframe. See the marked-up figure from
Mustang at the top of page 26 of the request. The marked-up figure of Mustang found
on page 30 of the request establishes that Mustang shows, “each vertical distance
between the rotational axis and a pivot point being less than 1.5 times D1 (the distance
separating the rotational axis and the supporting surface) as claimed. This enables
Mustang’s device to provide vertical lift, which the reference states provides more reach
at full lift height which is optimal for applications that require loading and stacking at
high heights and “By keeping the load closer to the machine, lift capacities are
increased over radial lift models.” The low pivot points improve the stability of the loader

in an extended position. While an engine is present in the Vermeer reference, there is

EX1029 / Page 198 of 292
Kubota North America Corporation et al



Application/Control Number: 90/013,915 Page 9
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no clear showing of the engine bracket. However, the “Plate-Kohler Engine Mount”
(reference numeral 2 in the figure 7-6 on P1.04) of the Vermeer Parts Manual is a
bracket that extends from one side to the other of the mainframe and supports the
engine and would be spaced from the rear wall of the mainframe (as the engine shown
above the bracket extends further to the rear than the bracket). It would have been
obvious from the teaching of Mustang to modify the tool carrier of Vermeer by pivotally
attaching the linkage to the mainframe while not directly attaching it to the first side of
the mainframe and to pivotally attach the loader arm to the linkage to increase the lift
capacity and having each vertical distance between the rotational axis and a pivot point
being less than 1.5 times the distance separating the rotational axis and the supporting
surface to improve stability and to use an engine bracket to securely mount the engine
as taught by the Vermeer Parts Manual. In regard to claim 16, the marked up figure on
page 30 of the request shows the required ratio of the distances between the rotational
axis and the pivot point. In regard to claim 17, both Vermeer and Mustang show carriers
with symmetrical sides, so the pivot distances will be the same on the two sides. The
figure on page 30 of the request further shows the claimed relative distance between
the axis of rotation and the ground and the rotational axis and the pivot points. In regard

to claim 20, Vermeer shows a bucket on the tool carrier.

Any inquiry concerning this communication or earlier communications from the
examiner should be directed to WILLIAM DOERRLER whose telephone number is

(5671)272-4807. The examiner can normally be reached on Monday-Friday 6-30- 4:30.
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Examiner interviews are available via telephone, in-person, and video
conferencing using a USPTO supplied web-based collaboration tool. To schedule an
interview, applicant is encouraged to use the USPTO Automated Interview Request
(AIR) at http://www.uspto.gov/interviewpractice.

If attempts to reach the examiner by telephone are unsuccessful, the examiner’s
supervisor, Eileen Lillis can be reached on (571) 272-6928. The fax phone number for
the organization where this application or proceeding is assigned is 571-273-8300.

Information regarding the status of an application may be obtained from the
Patent Application Information Retrieval (PAIR) system. Status information for
published applications may be obtained from either Private PAIR or Public PAIR.
Status information for unpublished applications is available through Private PAIR only.
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should
you have questions on access to the Private PAIR system, contact the Electronic
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a
USPTO Customer Service Representative or access to the automated information
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000.

/William C. Doerrler/
Primary Examiner
Art Unit 3993

Conferees: /JLG/ and /GAS/
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Reexamination

Application/Control No.

90013915

Applicant(s)/Patent Under
Reexamination
9321386

Certificate Date

Certificate Number

Requester Correspondence Address:

[] Patent Owner

Third Party

James W. Miller

527 Marquette Avenue
Suite 1960, Rand Tower
Minneapolis, MN 55402

LITIGATION REVIEW [X

/WCD/

(examiner initials)

03/24/2017
(date)

Case Name

Director Initials

Vermeer Corporation v. The Toro Company

4:17¢cv76 US District court -lowa Southern (open)

GAS for JRC

COPENDING OFFICE PROCEEDINGS

TYPE OF PROCEEDING

NUMBER

1. None

U.S. Patent and Trademark Office

DOC. CODE RXFILJKT
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CERTIFICATE OF SERVICE

I certify that on August 4, 2017, the foregoing INFORMATION
DISCLOSURE STATEMENT was served on the third party requester’s counsel

via first class mail at:

James W. Miller
Registration No. 27,661
Suite 1960 Rand Tower
527 Marquette Avenue
Minneapolis, MN 55402

Respectfully submitted,

/Patrick E. Brennan/

Patrick E. Brennan

Reg. No. 56,511

ARMSTRONG TEASDALE LLP

7700 Forsyth Blvd., Suite 1800
St. Louis, MO 63105

(314) 621-5070
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

Application of: Brad Thomas et al. Art Unit: 3993
Serial No.: 90/013,915

Filed On: February 28, 2017

Confirmation No.: 3754

For: LOW PROFILE COMPACT TOOL CARRIERS

Examiner: William Charles Doerrler

June 2, 2017

NOTICE OF CONCURRENT PROCEEDINGS

The patent which is the basis of this Reexamination, U.S.

Patent No. 9,321,386, is involved in the following litigation:

e Vermeer Corporation v. The Toro Company, Case No.
4:17-cv-00076-CRW-HCA (S.D. IA. filed February
28, 2017)

Respectfully submitted,

/Patrick E. Brennan/

Patrick E. Brennan

Reg. No. 56,511

ARMSTRONG TEASDALE LLP

7700 Forsyth Blvd., Suite 1800
St. Louis, Missouri 63105
(314) 621-5070
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CERTIFICATE OF SERVICE

I certify that on June 2, 2017, the foregoing
NOTICE OF CONCURRENT PROCEEDINGS, was served on the

third party requester’s counsel via first class mail

at:
James W. Miller
Registration No. 27,661
Suite 1960 Rand Tower
527 Marquette Avenue
Minneapolis, MN 55402
Respectfully submitted,
/Patrick. E. Brennan/
Patrick E. Brennan
Reg. No. 56,511
ARMSTRONG TEASDALE LLP
7700 Forsyth Blvd., Suite 1800
St. Louis, MO 63105
(314) 621-5070
Document11 2
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CERTIFICATE OF SERVICE

I certify that on June 2, 2017, the foregoing
INFORMATION DISCLOSURE STATEMENT, was served on the

third party requester’s counsel via first class mail

at:
James W. Miller
Registration No. 27,661
Suite 1960 Rand Tower
527 Marquette Avenue
Minneapolis, MN 55402
Respectfully submitted,
/Patrick. E. Brennan/
Patrick E. Brennan
Reg. No. 56,511
ARMSTRONG TEASDALE LLP
7700 Forsyth Blvd., Suite 1800
St. Louis, MO 63105
(314) 621-5070
Document11 2
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IN THE UNITED STATES PATENT

Patent No. 9,321,386

First Named Inventor: Brad Thomas
Reexamination Control No.: 90/013,915
Filed: February 28, 2017

Confirmation No.: 3754

For LOW PROFILE COMPACT TOOL CARRIERS
Examiner: Doerrler, William Charles

May 17, 2017

31681-158

AND TRADEMARK OFFICE

Art Unit: 3993

WAIVER OF RIGHT TO FILE PATENT OWNER STATEMENT

Patent Owner hereby waives its right under 37 C.F.R. §

1.530(b) to file a Patent Owner Statement.

Respectfully submitted,

/Patrick E.

Brennan/

Patrick E.

Brennan, Reg. No. 56,511

ARMSTRONG TEASDALE LLP
7700 Forsyth Blvd., Suite 1800

St. Louis,

MO 63105

(314) 621-5070

EX1029 / Page 206 of 292
Kubota North America Corporation et al



31681-158

CERTIFICATE OF SERVICE

I certify that on May 17, 2017, the foregoing
WAIVER OF RIGHT TO FILE PATENT OWNER STATEMENT, was
served on the third party requester’s counsel via first

class mail at:

James W. Miller
Registration No. 27,661
Suite 1960 Rand Tower
527 Marquette Avenue
Minneapolis, MN 55402

Respectfully submitted,

/Patrick E. Brennan/

Patrick E. Brennan, Reg. No. 56,511
ARMSTRONG TEASDALE LLP

7700 Forsyth Blvd., Suite 1800

St. Louis, MO 63105

(314) 621-5070
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UNITED STATES PATENT AND TRADEMARK OFFICE

UNITED STATES DEPARTMENT OF COMMERCE
United States Patent and Trademark Office
Address: COMMISSIONER FOR PATENTS

P.0. Box 1450

Alexandria, Virginia 22313-1450

WWW.uspto.gov

APPLICATION NO. FILING DATE FIRST NAMED INVENTOR | ATTORNEY DOCKETNO. | CONFIRMATION NO.
90/013,915 02/28/2017 9321386 Vermeer-386Reex 3754
76656 7590 04/07/2017
EXAMINER
Patent Docket Department |
Armstrong Teasdale LLP DOERRLER, WILLIAM CHARLES
7700 Forsyth Boulevard
Suite 1800 | ART UNIT I PAPER NUMBER

St. Louis, MO 63105 3993

| MAIL DATE I DELIVERY MODE

04/07/2017 PAPER
Please find below and/or attached an Office communication concerning this application or proceeding.

The time period for reply, if any, is set in the attached communication.

PTOL-90A (Rev. 04/07)
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%, UNITED STATES PATENT AND TRADEMARE OFFICE

Cararnissioner for Patents

Linited States Patent and Trademark Office
P.C. Box 1450

Alexandria, VA 223131450

iy W5 TG, GO

DO NOT USE IN PALM PRINTER

(THIRD PARTY REQUESTER'S CORRESPONDENCE ADDRESS)

James W. Miller

527 Marquette Avenue
Suite 1960, Rand Tower
Minneapolis, MN 55402

EX PARTE REEXAMINATION COMMUNICATION TRANSMITTAL FORM

REEXAMINATION CONTROL NO. 90/013,915.

PATENT NO. 9321386.
ART UNIT 3993.

Enclosed is a copy of the latest communication from the United States Patent and Trademark
Office in the above identified ex parte reexamination proceeding (37 CFR 1.550(f)).

Where this copy is supplied after the reply by requester, 37 CFR 1.535, or the time for filing a
reply has passed, no submission on behalf of the ex parte reexamination requester will be
acknowledged or considered (37 CFR 1.550(g)).

/William C Doerrler/

Primary Examiner

PTOL-465 (Rev.07-04)
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Application/Control Number: 90/013,915 Page 2
Art Unit: 3993

The present application, filed on or after March 16, 2013, is being examined
under the first inventor to file provisions of the AlA.

DECISION ON REQUEST FOR REEXAMINATION

A substantial new question of patentability affecting claims 1,3-13,15-18 and 20
of United States Patent Number 9,321,386 is raised by the request for ex parte
reexamination.

Extensions of time under 37 CFR 1.136(a) will not be permitted in these
proceedings because the provisions of 37 CFR 1.136 apply only to "an applicant" and
not to parties in a reexamination proceeding. Additionally, 35 U.S.C. 305 requires that
ex parte reexamination proceedings "will be conducted with special dispatch” (37
CFR 1.550(a)). Extensions of time in ex parte reexamination proceedings are provided

forin 37 CFR 1.550(c).

Service of Papers
After the filing of a request for reexamination by a third party requester, any

document filed by either the patent owner or the third party requester must be served on
the other party (or parties where two or more third party requester proceedings are
merged) in the reexamination proceeding in the manner provided in 37 C.F.R. 1.248.

See 37 C.F.R. 1.550(f).

Waiver of Right to File Patent Owner Statement
In a reexamination proceeding, Patent Owner may waive the right under 37

C.F.R. 1.530 to file a Patent Owner Statement. The document needs to contain a
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statement that Patent Owner waives the right under 37 C.F.R. 1.530 to file a Patent
Owner Statement and proof of service in the manner provided by 37 C.F.R. 1.248, if the
request for reexamination was made by a third party requester, see 37 C.F.R. 1.550(f).
The Patent Owner may consider using the following statement in a document waiving

the right to file a Patent Owner Statement:

WAIVER OF RIGHT TO FILE PATENT OWNER STATEMENT
Patent Owner waives the right under 37 C.F.R. 1.530 to file a Patent Owner

Statement.

Amendment in Reexamination Proceedings
Patent owner is notified that any proposed amendment to the specification and/or

claims in this reexamination proceeding must comply with 37 C.F.R. 1.530(d)-(j), must
be formally presented pursuant to 37 C.F.R. 1.52(a) and (b), and must contain any fees
required by 37 C.F.R. 1.20(c). See MPEP § 2250(IV) for examples to assist in the

preparation of proper proposed amendments in reexamination proceedings.

Submissions
In order to ensure full consideration of any amendments, affidavits or declarations or

other documents as evidence of patentability, such documents must be submitted in
response to the first Office action on the merits (which does not result in a close of
prosecution). Submissions after the second Office action on the merits, which is
intended to be a final action, will be governed by the requirements of 37 C.F.R. 1.116,

after final rejection and by 37 C.F.R. 41.33 after appeal, which will be strictly enforced.
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Notification of Concurrent Proceedings
The patent owner is reminded of the continuing responsibility under 37 C.F.R.
1.565(a) to apprise the Office of any litigation activity, or other prior or concurrent
proceeding, involving the patent throughout the course of this reexamination
proceeding. Likewise, if present, the third party requester is also reminded of the ability
to similarly apprise the Office of any such activity or proceeding throughout the course

of this reexamination proceeding. See MPEP §§ 2207, 2282 and 2286.

Notification of Current Assignment of the Patent

The patent owner is requested to provide the current assignment information for the
patent for which reexamination is requested. An assignment can be made of record in
the file of a patent application, patent, or other patent proceeding (e.g., reexamination
proceeding). This step is necessary to permit the assignee to "take action" in the
application, patent, or other patent proceeding under the conditions set forth in 37 CFR
3.73 and MPEP § 324. Recordation of an assignment in the assignment records of the
Office, however, does not, by itself, permit the assignee to take action in the

application, patent, or other patent proceeding.

Brief Summary of the Previous Examination
The ‘386 patent issued with 20 claims on April 26, 2016. The patent application

(14/691,649) was filed with 20 claims on April 21, 2015. The application claimed priority
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from provisional application 62/118,860 filed February 20, 2015. The first Office Action
rejected claims 14-19 as anticipated by Yasuda et al. (US 8,821,104), claims 14-16 and
18-20 as anticipated by Green (US 7,695,236) and claims 1-13 and 17 as obvious over
Green in view of Valere (US 2009/0116943- with Valere showing a standing platform
and a two-armed loader). An October 12, 2015 response amended independent claim
1 by adding “the loader being adapted to carry a tool”, “a mainframe for supporting the
loader, the mainframe having a first side and a second side, the loader arm not being
directly attached to the mainframe” and specifying that the linkage and actuator were
both “pivotally attached to the first side of the mainframe” (adding cancelled claim 2 into
claim 1). Similar changes were made to independent claim 14 as well as “a control
station having operator controls for propelling the compact tool carrier forward and for
raising and/or lowering the loader, the control station being mounted toward the rear of
the compact tool carrier and adapted to allow for standing or walk-behind operation.”
Claims 15 and 20 were cancelled and claims 21 and 22 were added, claiming a tool
attached to the loader. An October 23, 2015 final rejection rejected claims 1,3-
9,11,12,14,16-19,21 and 22 as obvious over Yasuda in view of Bares et al. (US
6,695,568) and claims 10 and 13 were found obvious over Yasuda in view of Bares et
al. and further in view of Valere. A December 3, 2015 amendment added claim 23
without cancelling a claim, so an advisory action of December 14, 2015 stated that the
amendment was not entered. During a January 15, 2016 interview, the applicant,
“described the industry standard difference between a ‘compact tool carrier’ and a small

or compact ‘skid steer”. The interview summary continues, “The Yasuda et al. patent
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(8,821,104) that was used as base reference in the 35 U.S.C. 103 final rejection is
directed to a skid steer containing an enclosed cabin (4) that is shielded from the heat
produced by the rear mounted engine (101)(see column 27, lines 38-49). In contrast,
the tool carrier of the instant invention has a walk-behind operator control disposed at
the rear of the carrier. An amendment to claim 1 further defining an engine bracket that
is spaced from the rear end of the mainframe (see bracket 60 in Figure 6 of the
drawings) would define over the Yasuda et al. patent which requires its engine to be
located at the rear of the mainframe away from the cabin (4).” An RCE was filed on
January 21, 2016 which amended claim 1 by adding the carrier has a longitudinal axis
and adding that the mainframe “having a front end and a rear end relative to the
longitudinal axis, the mainframe comprising an engine bracket that extends from the first
side toward the second side for mounting an engine to the mainframe, the engine
bracket being spaced from the rear end of the mainframe”, with similar changes made
to claim 14. This amendment led to the February 17, 2016 Notice of Allowability. No

reasons for allowance were stated.

Substantial New Question
The Third Party Requester requested reexamination of claims 1,3-13,15-18 and
20 of U.S. Patent No. 9,321,386 (hereinafter “the ‘386 patent) based upon the following
proposed rejections:

1. Claims 1,3-13,15-18 and 20 of the '386 patent are unpatentable under 35 USC 103(a)
as obvious over “S450TX Mini Skid Steer”, published by Vermeer, copyright 2013
(hereinafter “Vermeer”) in view of “Skid Steer Loaders, Radial & Vertical Lift" published by
Mustang, copyright 2014 (hereinafter "Mustang”);
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2. Claims 1,3-13,15-18 and 20 of the '386 patent are unpatentable under 35 USC 103(a)
as obvious over Vermeer in view of Mustang and further in view of “S450TX Mini Skid Steer
Parts Manual” published by Vermeer, copyright 2012-2013 (hereinafter “Vermeer Parts
Manual”).

A discussion of the prior art references now follows:

Vermeer is a printed publication that was not cited or considered during the original
prosecution and is prior art under 35 U.S.C. 102(a)(1), as its 2013 publication date is
at least fourteen months prior to the February 20, 2015 filing of 62/118,860 from
which the ‘386 patent claims priority and at least sixteen months prior to the filing of
the ‘386 patent on April 21, 2015.

Mustang is a printed publication that was not cited or considered during the original
prosecution and is prior art under 35 U.S.C. 102(a)(1), as its 2014 copyright date is
at least two months prior to the February 20, 2015 filing of 62/118,860 from which
the ‘386 patent claims priority and at least four months prior to the filing of the ‘386
patent on April 21, 2015.

Vermeer Parts Manual is a printed publication that was not cited or considered

during the original prosecution and is prior art under 35 U.S.C. 102(a)(1), as its
2012-2013 copyright date is at least fourteen months prior to the February 20, 2015
filing of 62/118,860 from which the ‘386 patent claims priority and at least sixteen

months prior to the filing of the ‘386 patent on April 21, 2015.

Discussion of the SNQs based on Vermeer in view of Mustang and the Vermeer
Parts Manual
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A substantial new question of patentability supports proposed rejections of
claims 1,3-13,15-18 and 20 if Vermeer in view of Mustang and further in view of the
Vermeer Parts Manual raises a substantial new question of patentability.

It is agreed that Vermeer in view of Mustang and further in view of the Vermeer
Parts Manual raises a substantial new question of patentability regarding claims 1,3-
13,15-18 and 20 as set forth in the request for reexamination. The '386 patent was
presumably allowed after the addition to claim 1 of the mainframe comprising an engine
bracket that extends from the first side toward the second side for mounting an engine
to the mainframe, the engine bracket being spaced from the rear end of the mainframe.
Vermeer appears to disclose a tool carrier configured for standing or walk-behind
operator control (as shown in the photographs with the operator standing at the rear of
the carrier) having a longitudinal axis and a mass of less than 1500 kg (page 2 of
Vermeer gives the mass of 961.6 kg). The compact tool carrier comprises a loader
having an arm with the loader adapted to carry a tool; a mainframe for supporting the
loader; an actuator pivotally attached to a first side of the mainframe and pivotally
attached to the loader arm; and a control station having operator controls for propelling
the compact tool carrier forward and for raising and lowering the loader, the control
station being mounted toward the rear of the compact tool carrier and adapted to allow
for standing or walk behind operation. These claimed components are labelled on a
photograph from the reference in the figure at the top of page 24 of the request.
Vermeer does not show “the loader arm not being directly attached to the mainframe” or

“a linkage pivotally attached to the first side of the mainframe and pivotally attached to
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the loader arm”. Mustang shows a vertical lift loader arm linkage which is not directly
connected to the mainframe but instead is attached pivotally to a front and rear linkage
which are pivotally connected to the mainframe. See the marked-up figure from
Mustang at the top of page 26 of the request. This enables Mustang’s device to provide
vertical lift, which the reference states provides more reach at full lift height which is
optimal for applications that require loading and stacking at high heights and “By
keeping the load closer to the machine, lift capacities are increased over radial lift
models.” While an engine is present in the Vermeer reference, there is no clear showing
of the engine bracket that presumably led to the allowance of the claims. As Vermeer
does not show this feature and Mustang is relied upon to show the vertical lift being
known, the combination of Vermeer and Mustang cannot be stated to provide a
Substantial New Question of Patentability (SNQ) for the ‘386 patent alone. However, the
“Plate-Kohler Engine Mount” (reference numeral 2 in the figure 7-6 on P1.04) of the
Vermeer Parts Manual is a bracket that extends from one side to the other of the
mainframe and supports the engine and would be spaced from the rear wall of the
mainframe (as the engine shown above the bracket extends further to the rear than the
bracket). As Vermeer Parts Manual shows an engine bracket that meets the limitations
that presumably led to the allowance of claim 1 to be present in the Vermeer S450TX
which combined with Mustang shows all of the structural features of the claim, Vermeer
in combination with Mustang and the Vermeer Parts Manual present a SNQ for claim 1.
In regard to claim 3, both Vermeer and Mustang show symmetrical linkages on

opposite sides of the mainframe to support the load. In regard to claim 4, the linkages
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on opposite sides of the main frame are both powered by separate actuators in both
Mustang and Vermeer. In regard to claim 5, Mustang shows wheels and Vermeer
shows treads as part of the drive mechanism attached to the mainframe. In regard to
claim 6, the Vermeer Parts Manual shows the engine attached to the engine bracket. In
regard to claim 7, both Mustang and Vermeer show hydraulic cylinders to actuate the
load arms. In regard to claim 8, the Vermeer Parts Manual shows in Fig 10 boom arm
(SN 135) that is a single weldment comprising a load arm on each side and a
connection arm between them. In regard to claims 9 and 10, Vermeer shows a rear
platform for an operator and a control station located above the platform. The reference
does not state the height of the controls above the platform or a surface supporting the
compact tool carrier. The distance is seen as a matter of design choice. It is further
noted that the specification of the ‘386 patent states (column 4 lines 55-61) that this
figure is in accordance with ISO 6682. An ordinary practitioner would design a device to
be within industry standards. In regard to claims 11 and 12, Vermeer shows the tool
carrier being operated by an operator standing behind the tool carrier and using the
controls. In regard to claim 13, Vermeer shows a bucket on the tool carrier.

In regard to claim 15, the annotated figure on page 28 of the request shows that
Vermeer shows a compact tool carrier comprising a loader adapted to carry a tool, a
mainframe for supporting the loader, the mainframe having a first side and a second
side and having a front end and a rear end relative to the longitudinal axis, the first side
of the mainframe having at least two pivot points relative to the loader, an actuator

pivotally attached to the first side of the mainframe at a pivot point and pivotally
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attached to the loader, a drive mechanism comprising tracks for propelling the compact
tool carrier over a supporting surface, the drive mechanism being attached to the
mainframe about a rotational axis, the compact tool carrier having a bottom at which the
drive mechanism contacts the supporting surface, the rotational axis and bottom of the
compact tool carrier being separated by a vertical distance D1 and a control station
having operator controls for propelling the compact tool carrier forward and for raising
and/or lowering the loader, the control station being mounted toward the rear of the
compact tool carrier and adapted to allow for standing or walk behind operation.
Vermeer does not show “the loader arm not being directly attached to the mainframe” or
“a linkage pivotally attached to the first side of the mainframe and pivotally attached to
the loader arm”. Mustang shows a vertical lift loader arm linkage which is not directly
connected to the mainframe but instead is attached pivotally to a front and rear linkage
which are pivotally connected to the mainframe. See the marked-up figure from
Mustang at the top of page 26 of the request. The marked-up figure of Mustang found
on page 30 of the request establishes that Mustang shows, "each vertical distance
between the rotational axis and a pivot point being less than 1.5 times D1 (the distance
separating the rotational axis and the supporting surface) as claimed. This enables
Mustang’s device to provide vertical lift, which the reference states provides more reach
at full lift height which is optimal for applications that require loading and stacking at
high heights and “By keeping the load closer to the machine, lift capacities are
increased over radial lift models.” The low pivot points improve the stability of the loader

in an extended position. While an engine is present in the Vermeer reference, there is
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no clear showing of the engine bracket that presumably led to the allowance of the
claims. As Vermeer does not show this feature and Mustang is relied upon to show the
vertical lift being known, the combination of Vermeer and Mustang cannot be stated to
provide a Substantial New Question of Patentability (SNQ) for the ‘386 patent alone.
However, the “Plate-Kohler Engine Mount” (reference numeral 2 in the figure 7-6 on
P1.04) of the Vermeer Parts Manual is a bracket that extends from one side to the other
of the mainframe and supports the engine and would be spaced from the rear wall of
the mainframe (as the engine shown above the bracket extends further to the rear than
the bracket). As Vermeer Parts Manual shows an engine bracket that meets the
limitations that presumably led to the allowance of claim 15 to be present in the
Vermeer S450TX which combined with Mustang shows all of the structural features of
the claim, Vermeer in combination with Mustang and the Vermeer Parts Manual present
a SNQ for claim 15. In regard to claim 16, the marked up figure on page 30 of the
request shows the required ratio of the distances between the rotational axis and the
pivot point. In regard to claim 17, both Vermeer and Mustang show carriers with
symmetrical sides, so the pivot distances will be the same on the two sides. The figure
on page 30 of the request further shows the claimed relative distance between the axis
of rotation and the ground and the rotational axis and the pivot points. In regard to claim

20, Vermeer shows a bucket on the tool carrier.

As the above are seen as a new technical teaching applicable to the claims of

the ‘386 patent, a reasonable examiner would find the new teachings of Vermeer,
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Mustang and the Vermeer Parts Manual to be important in deciding whether or not
claims 1,3-13,15-18 and 20 are patentable. Therefore, Vermeer in view of Mustang and
the Vermeer Parts Manual raises a substantial new question of patentability for this
reason, and the proposed rejections of claims 1,3-13,15-18 and 20 are supported by a

substantial new question of patentability.

Conclusion

As all of the proposed rejections that rely on Vermeer, Mustang and the Vermeer
Parts Manual to provide a new technical teaching of tool carrier with a rear control for an
operator to sand to the rear of the carrier during operation and a vertical lift assembly
with the lift arm not directly attached to the mainframe and an engine bracket that does
not extend to the rear wall of the mainframe, and these features are seen as the reason
for the allowance of the claims, the request has established a substantial new question
of patentability regarding claims 1,3-13,15-18 and 20 of US Patent 9,321,386. The
request did not establish a SNQ for claims 2,14 and 19 so these claims will not be part
of this reexamination.

All correspondence relating to this ex parte reexamination proceeding should be
directed:

By EFS: Registered users may submit via the electronic filing system EFS-Web, at
https:/ /efs.uspto.gov/etile/ myportal/efs-registered.

By Mail to: Mail Stop Ex Parte Reexam
Central Reexamination Unit
Commissioner for Patents
United States Patent & Trademark Office
P.O. Box 1450
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Alexandria, VA 22313-1450

By FAX to: (571) 273-9900
Central Reexamination Unit

By hand: Customer Service Window
Randolph Building
401 Dulany Street
Alexandria, VA 22314

For EFS-Web transmissions, 37 CFR 1.8(a)(1)()) (C) and (ii) states that
correspondence (except for a request for reexamination and a corrected or replacement
request for reexamination) will be considered timely filed if (a) it is transmitted via the
Office’s electronic filing system in accordance with 37 CFR 1.6(a)(4), and (b) includes a
certificate of transmission for each piece of correspondence stating the date of
transmission, which is prior to the expiration of the set period of time in the Office action.

Any inquiry concerning the status of this proceeding should be directed to the Central
Reexamination Unit at telephone number (571) 272-7705. Any inquiry concerning this
communication should be directed to William C. Doerrler at telephone number (571)
272-4807.

Signed:

__/William C. Doerrler/

William C. Doerrler

CRU Examiner

GAU 3993

(571) 272-4807

Conferee:_ /ple/

Conferee:  /EDL/
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Control No. Patent Under Reexamination
. 90/013,915 9321386
Order Granting Request For —— o
Ex Parte Reexamination xaminer rt Unit
WILLIAM DOERRLER 3993

--The MAILING DATE of this communication appears on the cover sheet with the correspondence address--

The request for ex parte reexamination filed 28 February 2017 has been considered and a determination
has been made. An identification of the claims, the references relied upon, and the rationale supporting the

determination are attached.

Attachments: a)[_] PTO-892,

1.[X] The request for ex parte reexamination is GRANTED.

b)X] PTO/SB/08,

RESPONSE TIMES ARE SET AS FOLLOWS:

c)L] Other:

For Patent Owner's Statement (Optional): TWO MONTHS from the mailing date of this communication
(37 CFR 1.530 (b)). EXTENSIONS OF TIME ARE GOVERNED BY 37 CFR 1.550(c).

For Requester's Reply (optional): TWO MONTHS from the date of service of any timely filed
Patent Owner's Statement (37 CFR 1.535). NO EXTENSION OF THIS TIME PERIOD IS PERMITTED.
If Patent Owner does not file a timely statement under 37 CFR 1.530(b), then no reply by requester

is permitted.

/WILLIAM DOERRLER/
Primary Examiner, Art Unit 3993

cc:Requester ( if third party requester )

U.S. Patent and Trademark Office
PTOL-471G(Rev. 01-13)

Office Action in Ex Parte Reexamination

Part of Paper No. 20170321
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Reexamination

Application/Control No.

90013915

Applicant(s)/Patent Under
Reexamination
9321386

Certificate Date

Certificate Number

C1

Requester Correspondence Address:

[] Patent Owner

Third Party

James W. Miller

527 Marquette Avenue
Suite 1960, Rand Tower
Minneapolis, MN 55402

LITIGATION REVIEW [X]

/WCD/

(examiner initials)

03/24/2017
(date)

Case Name

Director Initials

Vermeer Corporation v. The Toro Company

4:17¢cv76 US District court -lowa Southern (open)

COPENDING OFFICE PROCEEDINGS

TYPE OF PROCEEDING

NUMBER

1. None

U.S. Patent and Trademark Office

DOC. CODE RXFILJKT
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UNITED STATES PATENT AND TRADEMARK OFFICE

UNTTED STATES DEPARTMENT OF COMMERCE
United States Patent and Trademark Office
Address: COMMISSIONER FOR PATENTS

PO. Box 1450

Alexandria, Virginia 22313-1450

WWW.uspto.gov

| REEXAM CONTROL NUMBER | FILING OR 371 (c) DATE | PATENT NUMBER |
90/013,915 02/28/2017 9321386
CONFIRMATION NO. 3754
JAMES W. MILLER, ATTORNEY REEXAMINATION REQUEST
527 MARQUETTE AVENUE NOTICE
SUITE 1960, RAND TOWER
MINNEAPOLIS, MN 55402 IRV ET AL
000000089931192

Date Mailed: 03/16/2017

NOTICE OF REEXAMINATION REQUEST FILING DATE

(Third Party Requester)

Requester is hereby notified that the filing date of the request for reexamination is 02/28/2017, the date that the
filing requirements of 37 CFR § 1.510 were received.

A decision on the request for reexamination will be mailed within three months from the filing date of the request
for reexamination. (See 37 CFR 1.515(a)).

A copy of the Notice is being sent to the person identified by the requester as the patent owner. Further patent
owner correspondence will be the latest attorney or agent of record in the patent file. (See 37 CFR 1.33). Any

paper filed should include a reference to the present request for reexamination (by Reexamination Control
Number).

cc: Patent Owner

76656

Patent Docket Department
Armstrong Teasdale LLP
7700 Forsyth Boulevard
Suite 1800

St. Louis, MO 63105

/rbell/

Legal Instruments Examiner
Central Reexamination Unit 571-272-7705; FAX No. 571-273-9900
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UNITED STATES PATENT AND TRADEMARK OFFICE

UNTTED STATES DEPARTMENT OF COMMERCE
United States Patent and Trademark Office
Address: COMMISSIONER FCR PATENTS

PC. Box 1450

Alexandsia, Virginia 22313-1450

WWW.USDIO.ZOY

| REEXAM CONTROL NUMBER | FILING OR 371 (¢) DATE | PATENT NUMBER [
90/013,915 02/28/2017 0321386
CONFIRMATION NO. 3754
76656 REEXAM ASSIGNMENT NOTICE

Patent Docket Department

Armstrong Teasdale LLP R VAL
el
Suite 1800

St. Louis, MO 63105

Date Mailed: 03/16/2017
NOTICE OF ASSIGNMENT OF REEXAMINATION REQUEST

The above-identified request for reexamination has been assigned to Art Unit 3993. All future correspondence to
the proceeding should be identified by the control number listed above and directed to the assigned Art Unit.

A copy of this Notice is being sent to the latest attorney or agent of record in the patent file or to all owners of
record. (See 37 CFR 1.33(c)). If the addressee is not, or does not represent, the current owner, he or she is
required to forward all communications regarding this proceeding to the current owner(s). An attorney or agent
receiving this communication who does not represent the current owner(s) may wish to seek to withdraw pursuant
to 37 CFR 1.36 in order to avoid receiving future communications. If the address of the current owner(s) is
unknown, this communication should be returned within the request to withdraw pursuant to Section 1.36.

NOTICE OF USPTO EX PARTE REEXAMINATION PATENT OWNER STATEMENT WAIVER PROGRAM

The USPTO has implemented a pilot program where, after a reexamination proceeding has been granted a

filing date and before the examiner begins his or her review, the patent owner may orally waive the right to file a
patent owner's statement. See "Pilot Program for Waiver of Patent Owner's Statement in Ex Parte Reexamination
Proceedings,” 75 FR 47269 (August 5, 2010). One goal of the pilot program is to reduce the pendency of
reexamination proceedings and improve the efficiency of the reexamination process.

Ordinarily when ex parte reexamination is ordered, the USPTO must wait until after the receipt of the patent
owner's statement and the third party requester's reply, or after the expiration of the time period for filing the
statement and reply (a period that can be as long as 5 to 6 months), before mailing a first determination of
patentability. The USPTO's first determination of patentability is usually a first Office action on the merits or a
Notice of Intent to Issue Reexamination Certificate (NIRC).

Under the pilot program, the patent owner's oral waiver allows the USPTO to act on the first determination
of patentability immediately after determining that reexamination will be ordered, and in a suitable case
issue the reexamination order and the first determination of patentability (which could be a NIRC if the
claims under reexamination are confirmed) at the same time.

Benefits to the Patent Owner for participating in this pilot program include reduction in pendency.

To participate in this pilot program, Patent Owners may contact the USPTO's Central Reexamination Unit
(CRU) at 571-272-7705. The USPTO will make the oral waiver of record in the reexamination file in an interview
summary and a copy will be mailed to the patent owner and any third party requester.

cc: Third Party Requester(if any)
JAMES W. MILLER, ATTORNEY
527 MARQUETTE AVENUE
SUITE 1960, RAND TOWER
MINNEAPOLIS, MN 55402

/rbell/

Legal Instruments Examiner
Central Reexamination Unit 571-272-7705; FAX No. 571-273-9900

page 1 of 1
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Page 1 of 1

Patent Assignment Abstract of Title

Total Assignments: 1

Application #: 14691649 Filing Dt: 04/21/2015 Patent #: 9321386 Issue Dt: 04/26/2016
PCT #: NONE Intl Reg #: Publication #: NONE Pub Dt:

Inventors: Brad Thomas, Louis Hartke, Greg Langenfeld, Matt Hutchinson
Title: LOW PROFILE COMPACT TOOL CARRIERS

Assignment: 1
Reel/Frame: 035676 / 0246 Received: 05/20/2015 Recorded: 05/20/2015 Mailed: 05/21/2015 Pages: 10
Conveyance: ASSIGNMENT OF ASSIGNORS INTEREST (SEE DOCUMENT FOR DETAILS).

Assignors: THOMAS, BRAD Exec Dt: 05/08/2015
HARTKE, LOUIS Exec Dt: 05/05/2015
LANGENFELD, GREG Exec Dt: 05/18/2015
HUTCHINSON, MATT Exec Dt: 05/04/2015

Assignee: VERMEER MANUFACTURING COMPANY
1210 VERMEER ROAD EAST
PELLA, IOWA 50219
Correspondent: PATENT DOCKET DEPARTMENT ARMSTRONG TEASD
7700 FORSYTH BOULEVARD
SUITE 1800
ST. LOUIS, MO 63105

Search Results as of: 03/01/2017 09:53 AM

If you have any comments or questions concerning the data displayed, contact PRD / Assignments at 571-272-3350. v.2.5
Web interface last modified: Aug 20, 2015 v.2.5 .

http://uspto-a-ptasx-2.uspto.gov/ahdstaff/q.jsp?db=pat&app=14691649 3/1/2017
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PTO/SB/57 (09-16)

Approved for use through 098/30/2018. OMB 0651-0064

U.S. Patent and Trademark Office; U.S. DEPARTMENT OF COMMERCE

Under the Paperwork Reduction Act of 1995, no persons are required to respond to a collection of information unless it displays a valid OMB control number.

(Also referred to as FORM PTO-1465)

REQUEST FOR EX PARTE REEXAMINATION TRANSMITTAL FORM

Address to:

Mail Stop Ex Parte Reexam

Commissioner for Patents Attorney Docket No.: Yermeer-386Reex
P.O. Box 1450

Alexandria, VA 22313-1450 Date: 02/28/2017

1. This is a request for ex parfe reexamination pursuant to 37 CFR 1.510 of patent number 9,321,386
issued 0426/2016 . The request is made by:

|:| patent owner. third party requester.

2. The name and address of the person requesting reexamination is:
The Toro Company

8111 Lyndale Avenue South
Bloomington, MN 55420

3, Requester asserts [_| small entity status (37 CFR 1.27) or [_] certifies micro entity status (37 CFR 1.29). Only a
patent owner requester can certify micro entity status. Form PTO/SB/15A or B must be attached to certify micro
entity status.

4. |:| a. A check inthe amount of $ is enclosed to cover the reexamination fee, 37 CFR 1.20(c)(1);

|:| b. The Director is hereby authorized to charge the fee as set forth in 37 CFR 1.20(c)(1)
to Deposit Account No. ;

|:| c. Payment by credit card. Form PTO-2038 is attached; or
d. Payment made via EFS-Web.

5, Any refund should be made by [_]check or [v]credit to Deposit Account No, 201315
37 CFR 1.26(c). If payment is made by credit card, refund must be to credit card account.

6. A copy of the patent to be reexamined having a double column format on one side of a separate paper is
enclosed. 37 CFR 1.510(b)(4).

7. |:| CD-ROM or CD-R in duplicate, Computer Program (Appendix) or large table
I:l Landscape Table on CD

8. |:| Nucleotide and/or Amino Acid Sequence Submission
If applicable, items a. — c. are required.

a.[] Computer Readable Form (CRF)
b. Specification Sequence Listing on:
i. [ cb-ROM (2 copies) or CD-R (2 copies); or
i. ] paper
c.[] statements verifying identity of above copies
9. |:| A copy of any disclaimer, certificate of correction or reexamination certificate issued in the patent is included.

10. Reexamination of claim(s) 1» 3-13, 15-18 and 20 is requested.

11. A copy of every patent or printed publication relied upon is submitted herewith including a listing thereof on
Form PTO/SB/08, PTO-1449, or equivalent.

12. |:| An English language translation of all necessary and pertinent non-English language patents and/or printed
publications is included.

[Page 1 of 2]
This collection of information is required by 37 CFR 1.510. The information is required to obtain or retain a benefit by the public which is to file (and by the USPTO
to process) a request for reexamination. Confidentiality is governed by 35 U.S.C. 122 and 37 CFR 1.11 and 1.14. This collection is estimated to take 18 minutes to
complete, including gathering, preparing, and submitting the completed application form to the USPTO. Time will vary depending upon the individual case. Any
comments on the amount of time you require to complete this form and/or suggestions for reducing this burden, should be sent to the Chief Information Officer,
U.S. Patent and Trademark Office, U.S. Department of Commerce, P.O. Box 1450, Alexandria, VA 22313-1450. DO NOT SEND FEES OR COMPLETED FORMS
TO THIS ADDRESS. SEND TO: Mail Stop Ex Parte Reexam, Commissioner for Patents, P.O. Box 1450, Alexandria, VA 22313-1450.
If you need assistance in completing the form, call 1-800-PT0O-9199 and select option 2.
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PTO/SB/57 (09-16)

Approved for use through 098/30/2018. OMB 0651-0064

U.S. Patent and Trademark Office; U.S. DEPARTMENT OF COMMERCE

Under the Paperwork Reduction Act of 1995, no persons are required to respond to a collection of information unless it displays a valid OMB control number.

13. The attached detailed request includes at least the following items:

a. A statement identifying each substantial new question of patentability based on prior patents and printed
publications. 37 CFR 1.510(b)(1).

b. An identification of every claim for which reexamination is requested, and a detailed explanation of the pertinency
and manner of applying the cited art to every claim for which reexamination is requested. 37 CFR 1.510(b)(2).

14, |:| A proposed amendment is included (only where the patent owner is the requester). 37 CFR 1.510(e).

15. It is certified that the statutory estoppel provisions of 35 U.S.C. 315(e)(1) or 35 U.S.C. 325(e)(1) do not prohibit
requester from filing this ex parte reexamination request. 37 CFR 1.510(b)(6).

16. a. Itis certified that a copy of this request (if filed by other than the patent owner) has been served in its entirety on
the patent owner as provided in 37 CFR 1.33(c).

The name and address of the party served and the date of service are:
Armstrong Teasdale LLP

7700 Forsyth Boulevard, Suite 1800, St. Louis MO 63105

Date of Service: 02/28/2017 ;or

b. A duplicate copy is enclosed since service on patent owner was not possible. An explanation of the efforts
made to serve patent owner is attached. See MPEP 2220.

17. Correspondence Address: Direct all communication about the reexamination to:

The address associated with Customer Number: 61 1 45

OR
|:| Firm or
Individual Name
Address
City State Zip
Country
Telephone Email

18. |:| The patent is currently the subject of the following concurrent proceeding(s):
[] a. Copending reissue Application No.

[ b. Copending reexamination Control No.
[ ¢ Copending Interference No.
[] d. Copending litigation styled:

WARNING: Information on this form may become public. Credit card information should not be
included on this form. Provide credit card information and authorization on PTO-2038.

/James W. Miller/ 02/28/2017
Authorized Signature Date
James W. Miller 27661 ] For Patent Owner Requester
Typed/Printed Name Registration No.
For Third Party Requester
[Page 2 of 2]
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Privacy Act Statement

The Privacy Act of 1974 (P.L. 93-579) requires that you be given certain information in connection with your
submission of the attached form related to a patent application or patent. Accordingly, pursuant to the requirements of
the Act, please be advised that: (1) the general authority for the collection of this information is 35 U.S.C. 2(b)(2); (2)
furnishing of the information solicited is voluntary; and (3) the principal purpose for which the information is used by the
U.S. Patent and Trademark Office is to process and/or examine your submission related to a patent application or

patent.

If you do not furnish the requested information, the U.S. Patent and Trademark Office may not be able to

process and/or examine your submission, which may result in termination of proceedings or abandonment of the
application or expiration of the patent.

The information provided by you in this form will be subject to the following routine uses:

1.

The information on this form will be treated confidentially to the extent allowed under the Freedom of
Information Act (5 U.S.C. 552) and the Privacy Act (5 U.S.C 552a). Records from this system of records may
be disclosed to the Department of Justice to determine whether disclosure of these records is required by the
Freedom of Information Act.

A record from this system of records may be disclosed, as a routine use, in the course of presenting evidence
to a court, magistrate, or administrative tribunal, including disclosures to opposing counsel in the course of
settlement negotiations.

A record in this system of records may be disclosed, as a routine use, to a Member of Congress submitting a
request involving an individual, to whom the record pertains, when the individual has requested assistance from
the Member with respect to the subject matter of the record.

A record in this system of records may be disclosed, as a routine use, to a contractor of the Agency having
need for the information in order to perform a contract. Recipients of information shall be required to comply
with the requirements of the Privacy Act of 1974, as amended, pursuant to 5 U.S.C. 552a(m).

A record related to an International Application filed under the Patent Cooperation Treaty in this system of
records may be disclosed, as a routine use, to the International Bureau of the World Intellectual Property
Organization, pursuant to the Patent Cooperation Treaty.

A record in this system of records may be disclosed, as a routine use, to another federal agency for purposes
of National Security review (35 U.S.C. 181) and for review pursuant to the Atomic Energy Act (42 U.S.C.
218(c)).

A record from this system of records may be disclosed, as a routine use, to the Administrator, General
Services, or his/her designee, during an inspection of records conducted by GSA as part of that agency’s
responsibility to recommend improvements in records management practices and programs, under authority of
44 U.S.C. 2904 and 2906. Such disclosure shall be made in accordance with the GSA regulations governing
inspection of records for this purpose, and any other relevant (i.e., GSA or Commerce) directive. Such
disclosure shall not be used to make determinations about individuals.

A record from this system of records may be disclosed, as a routine use, to the public after either publication of
the application pursuant to 35 U.S.C. 122(b) or issuance of a patent pursuant to 35 U.S.C. 151. Further, a
record may be disclosed, subject to the limitations of 37 CFR 1.14, as a routine use, to the public if the record
was filed in an application which became abandoned or in which the proceedings were terminated and which
application is referenced by either a published application, an application open to public inspection or an issued
patent.

A record from this system of records may be disclosed, as a routine use, to a Federal, State, or local law
enforcement agency, if the USPTO becomes aware of a violation or potential violation of law or regulation.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

Attorney Docket No: Vermeer-386Reex
In re Patent of:

Brad Thomas et al.

Patent No. 9,321,386

Issued April 26, 2016

For  LOW PROFILE COMPACT
TOOL CARRIERS

N N N N N N N N N N

DETAILED REQUEST FOR EX PARTE PATENT REEXAMINATION

Mail Stop Ex Parte Reexam
Commissioner for Patents
P.O. Box 1450

Alexandria, VA 22313-1450

Sir:

Pursuant to 37 CFR §1.510, The Toro Company, the real party in interest and a third
party requester, respectfully requests ex parte reexamination of claims 1, 3-13, 15-18 and 20 of
U.S. Patent 9,321,386, referred to hereafter as “the ‘386 patent.” A Request for Ex Parte

Reexamination Transmittal Form (PTO/SB/57) is attached hereto.
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I.  Statement Pointing Out Each SNOQ

The prior art patents and printed publications relied upon by Toro in this Request raise
the following substantial new questions (SNQ’s) of patentability and proposed grounds of

rejection:

Ground 1. Claims 1, 3-13, 15-18 and 20 of the ‘386 patent are unpatentable under 35
U.S.C. 103(a) over a printed publication entitled “S450TX Mini Skid Steer”, referred to hereafter
as “Vermeer” in view of a printed publication entitled “Mustang Skid Steer Loaders — Radial &

Vertical Lift”, referred to hereafter as “Mustang”.

Ground 2. Claims 1, 3-13, 15-18 and 20 of the ‘386 patent are unpatentable under 35
U.S.C. 103(a) over Vermeer in view of Mustang as applied in Ground 1, and further in view of a
printed publication entitled “S450TX Mini Skid Steer Parts Manual”, referred to hereafter as

“Vermeer Parts Manual”.
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II. Why the SNQ’s Are New Questions

Vermeer and Mustang were not of record during the prosecution of the ‘386 patent.
Vermeer discloses a prior art mini skid steer of the Patent Owner which is clearly the platform
from which the mini skid steer of the ‘386 patent was developed. By comparing the
specifications of the mini skid steer set forth in Vermeer to the specifications of the Patent
Owner’s CTX50 mini skid steer corresponding to the ‘386 patent, Toro will show that the only
significant difference between the two was the simple and entirely obvious substitution of a
vertical lift loader arm linkage for the radial lift loader arm linkage of Vermeer. Mustang
teaches not only the type of vertical lift loader arm linkage at issue in the ‘386 patent, including
the low placement of various pivots as set forth in claims 15-18 of the ‘386 patent, but expressly
sets forth the reasons for why one of ordinary skill in the art would replace a radial lift loader
arm linkage as found on Vermeer with the vertical lift loader arm linkage as taught in Mustang,
namely for better forward reach at high lift and to be able to lift heavier loads.

None of the prior art of record taught a mini skid steer as close to that of the ‘386 patent
as Vermeer. None of the prior art of record taught a vertical lift loader arm linkage that is as
close structurally to that of the ‘386 patent as is Mustang or that contains as clear an expression
of the rationale or motivation for using such a vertical lift loader arm linkage in place of a radial
lift loader arm linkage as does Mustang.

Moreover, in the prosecution of the ‘386 patent, there were no rejections made that used a
mini skid steer corresponding to that of the ‘386 patent as the primary reference and that
modified such primary reference to use a vertical lift loader arm linkage as taught in a larger skid
steer having a seated operator and a rear engine. The Final Rejection dated October 23, 2015
posited the reverse - that it would have been obvious in a larger skid steer having a seated
operator and a rear engine and equipped with a vertical lift loader arm linkage to utilize a control
station for a standing operator at the rear (the Yasuda in view of Bares combination). In
Amendment C dated January 21, 2016, the Patent Owner argued essentially that this
modification would put the operator too close to the rear mounted engine. The Examiner agreed
and allowed the application in response to Amendment C.

Significantly, the Examiner made no rejection in the prosecution of the ‘386 patent
similar to the one proposed herein, namely to use a mini skid steer as the primary reference

(Vermeer herein) and to modify it using a secondary reference that uses use a vertical lift loader

-4 -
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arm linkage as taught in a skid steer with a seated operator (Mustang herein) to achieve the
advantages that were known to be provided by a vertical lift loader arm linkage (as clearly
expressed by Mustang). Accordingly, this Reexam Request clearly raises a SNQ that was not

considered by the PTO during the original prosecution of the ‘386 patent.
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III.  Detailed Explanation of the Pertinency and Manner of Applying the Patents and
Printed Publications to Every Claim for Which Reexamination Is Requested

A. Introduction

In 2012, only three years before the filing date of the patent application that led to the
‘386 patent at issue herein, the Patent Owner announced the introduction of a new mini skid steer
loader named the S450TX. As Toro will prove below, the Patent Owner’s existing S450TX
became the platform for the alleged invention disclosed and claimed in the ‘386 patent. The only
significant difference between the two was the replacement of the radial lift loader arm linkage
found on the S450TX with a substitute that was well known in the skid steer loader art, namely
with a vertical lift loader arm linkage. As Toro will further prove below, such a replacement
would have been an entirely obvious substitution to a person of ordinary skill in the skid steer
loader art at the time of the alleged invention of the ‘386 patent.

The ‘386 patent and its prosecution history attempt to distinguish the smaller mini skid
steer loader of the ‘386 patent, in which the operator stands on a platform at the rear of the
vehicle and the engine is forward of the operator, from its larger skid steer loader brethren, in
which the operator sits on a seat of the vehicle and the engine is rearward of the operator, by
referring to the mini skid steer of the ‘386 patent as a “compact tool carrier”. There is no bright
line separating larger skid steer loaders having seated operators from mini skid steer loaders
having stand-on or walk behind operators. All skid steer loaders, whether large or small, use the
same type of skid steer traction drives, use the same types of attachments for the loader arms to
perform the same types of work, and face the same types of problems in performing such work,
e.g. how to lift high enough, reach far enough, and get close enough to dump dirt into a dump
truck or the like while maintaining stability.

However, what is equally if not more telling is that the Patent Owner has in the real world
never referred to its stand on loaders of the type disclosed in the ‘386 patent as “compact tool
carriers”. Instead, in the real world, the Patent Owner has named them according to what
everyone knows they are, namely as “mini skid steers”. The Patent Owner further did not
disclose this naming discrepancy or any information concerning its “mini skid steer” line to the

PTO during the prosecution of the ‘386 patent.

-6-
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B. The Patent Owner’s S450TX Mini Skid Steer

Toro is submitting herewith a Spec Sheet of the Patent Owner entitled “S450TX Mini
Skid Steer” published by the Patent Owner in 2013, which publication is being referred to herein
as “Vermeer”, disclosing the Patent Owner’s tracked, S450TX mini skid steer loader. The
photograph reproduced below from Vermeer illustrates the S450TX. (‘Vermeer, p. 1). Toro has
added various labels with reference numerals to the photograph to point out relevant features of

the S450TX.
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As is clear from the photograph above, the S450TX is a mini skid steer loader in which
the operator is carried in a standing position in a control station 10 at the rear of the mainframe 2
with all of the traction and loader controls 12 located directly in front of the standing operator.
As a consequence of the rearward placement of control station 10, the engine 8 is moved
forwardly on mainframe 2 to a location appreciably forward of the rear end of mainframe 2.
This engine placement is evidenced in Vermeer in the photograph above by the location of the
vented or screened side shielding for dissipating heat from engine 8. Vermeer expressly
discloses that this side shielding is removable to provide access to the engine through the sides of
the loader and not from the rear. (‘Vermeer, p. 1, photograph entitled “Serviceability Is Key”
and its corresponding caption).

The S450TX disclosed in the photograph above employs a typical radial lift loader arm
linkage. The rear end of the loader arm has a fixed pivot connection to the mainframe about
which the loader arm pivots while the front end of the loader arm has a pivot connection to the
load carrying bucket. As the piston rod of the actuator is extended or retracted to raise or lower
the loader arm, the loader arm/bucket pivot necessarily travels along a circular arc determined by
the radius between the two pivots. This travel along a circular arc is what gave rise to the “radial
lift” name given by the art to this type of loader arm linkage. While the photograph above shows
only the radial lift linkage on the left side of the S450TX, one of ordinary skill in the art would
understand from this that there is an identical radial lift linkage on the right side of the S450TX.

C. The CTX50 Mini Skid Steer — A Commercial Embodiment of the ‘386 Patent

Toro is submitting herewith a Spec Sheet of the Patent Owner entitled “CTX50 Mini Skid
Steer”, hereafter referred to as the “CTX50 Spec Sheet”, to prove that the Patent Owner
commercialized the mini skid steer disclosed in the ‘386 patent in the CTX50 product introduced
by the Patent Owner in 2016. The CTXS50 Spec Sheet is not being submitted as prior art because
it admittedly does not predate the filing date of the patent application that led to the ‘386 patent.
Rather, the CTX50 Spec Sheet is being submitted to allow Toro to make a comparison in the
next section of this Reexamination Request between the specifications of the prior art S450TX
disclosed in Vermeer and the specifications of the CTX50. This comparison will prove Toro’s

earlier assertion that the S450TX was the platform used to develop the alleged invention

-8-
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disclosed and claimed in the ‘386 patent, and to allow any significant differences between the
two to be more clearly identified and visualized as part of the patentability analysis.

The correspondence between the CTX50 and what is shown and claimed in the ‘386
patent need not be made in words but merely by showing the two together. The photograph of
the CTXS50 is taken from the top of page 1 of the CTX50 Spec Sheet. The black and white line
drawing is Fig. 2 of the ‘386 patent. Even though the loader arms in the photograph of the
CTX50 are slightly elevated rather than being fully lowered, the two are clearly the same. Given

such identity, it is appropriate to compare the prior art to the commercial embodiment.
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D. The S450TX Was Indeed the Platform for the CTXS50 of the ‘386 Patent

A side-by-side comparison of various specifications for the prior art S450TX (‘Vermeer,

p- 2) to the corresponding specifications for the CTX50 (‘CTX50 Spec Sheet, p. 2) is set forth

below. This comparison will prove that the most fundamental specifications as to product size

and engine are, for all intents and purposes, identical between the two. The product size and

engine specifications have been highlighted in yellow in each specification list.
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As highlighted above, the S450TX and CTX50 have essentially the same length (191.5

cm versus 190.5 cm — a difference of 1.0 cm which is less than a 1% difference), the same width

(90.8 cm versus 90.2 cm — a difference of 0.6 cm which is less than a 1% difference), and the

same weight (961.6 kg versus 952.5 kg — a difference of 9.1 kg which is less than a 1%
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difference).’ Clearly, the mini skid steer of the alleged invention of the ‘386 patent was

developed using the S450TX as the template for the proper size. In addition, the S450TX and
CTX50 use the same engine, the Kohler Command PRO EFI ECH740 having exactly the same

power (25 hp versus 25 hp — no difference). Thus, NO additional size, NO additional weight,

and NO additional power was needed to convert the radial lift S450TX mini skid steer loader

into the vertical lift CTX50 mini skid steer loader.

Many other points of identity exist between the S450TX and the CTX50. Vermeer and

the CTX50 Spec Sheet have captioned photographs shown side-by-side below illustrating and

describing identical traction drives and operational controls.

LONVER YOHIR COKT OF OPERATION,

THS undsrosTage feaknes @ hh iraskmaunted
spruckal The higher mounting sochioss premalue
WY A toar i rocky ol ponliticos, whils Hw
AR oast spenvkat s hoat-Beated for ugey Me

JOVSTION CONTROL. Dparaleny con sy
with @ single Nstopenstad oediok. Tha siag
el olfers the operiur & sevolh rvge of
motios withou! balening sngogement of ao

LOWER YOUR COBT OF OPERSTION, Tha
gnsloroavings eahrey 8 gtvmaosted tak
vocked. The Igher mosanting raducss praanliss
wrar and foer By cocky sl corgdifions, wddle B
st aprpokel i hapbbreaded Tor bawer #la

STEADY TURNS. & singly, plinboparated
ot drien etk offers 3 awooth range of
modian withou! balanoing snpsgament of b
suparste condrads,

! A direct height comparison is not possible since Vermeer does not contain the height of the basic unit for the

S450TX.
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As Toro will prove in the next few sections of this Reexam Request, the alleged invention
of the ‘386 patent amounts to nothing more than the simple and entirely obvious replacement of
the radial lift loader arm linkage disclosed in Vermeer with a vertical lift loader arm linkage that
was sized to the same general size as the existing radial lift loader arm linkage. The actual
structural design of the vertical lift loader arm linkage that the Patent Owner used as the
replacement for the existing radial lift linkage was well known in the skid steer art at the time of
the alleged invention of the ‘386 patent. The rationale or motivation for making such a
replacement, namely to obtain the advantages that vertical lift loader arm linkages were known
to provide over radial lift loader arm linkages, was also well known in the skid steer art at the
time of the alleged invention. These facts simply do not support the broad, overreaching claims

contained in the ‘386 patent.

E. A Review of the Vertical Lift Loader Arm Linkage of the ‘386 Patent

The basic difference between a radial lift loader arm linkage and a vertical lift loader arm
linkage is the removal of the fixed pivot connection of the loader arm to the mainframe of the
skid steer. With that removal, the loader arm is no longer constrained to pivot about a circular
arc. Instead, the loader arm is now free to move longitudinally back and forth in a fore-and-aft
direction to lift the load in a vertical path and to obtain greater reach at full height. However, the
loader arm must still be supported on the mainframe even as it makes such fore-and-aft
movements.

In the vertical lift loader arm linkage of the ‘386 patent, the loader arm 15a is supported
in its fore-and-aft movement by a front linkage 46a and a rear linkage 50a which are separate
from one another. Linkages 46a, 50a each extend between and are pivotally connected at
opposite ends thereof to loader arm 15a and the mainframe 10. An actuator 54 also extends
between and is pivotally connected at its opposite ends to loader arm 15 and mainframe 10.
Actuator 54 is itself positioned between front and rear linkages 46a, 50a. The above described
components have been identified by labels in Fig. 2 of the “386 patent as reproduced below for
case in finding them.

In Fig. 2 of the ‘386 patent below, the pivot connection between mainframe 10 and front

linkage 46a has been enclosed in a red triangle, the pivot connection between mainframe 10 and
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rear linkage 50a has been enclosed in a green triangle, and the pivot connection between
mainframe 10 and actuator 54 has been enclosed in a blue triangle. These pivot connections
have been called out in this fashion as the “low” placement of two of the pivot connections on

mainframe 10 is recited in claims 15-19 of the ‘386 patent.

FIG. 2

Loader Arm 15a

Front Linkage 46a

Fig. 2 above from the ‘386 patent
shows the vertical lift loader arm linkage
in its lowermost position. Fig. 3 of the
‘386 patent, reproduced to the left
hereof, shows the vertical lift loader arm
linkage in its uppermost position. Note
how the rear end of loader arm 15a has
swung forwardly relative to mainframe
10 from the position shown in Fig. 2
above with the tool attachment 12 having
moved vertically upwardly from its

lowermost position in Fig. 2. This is the
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vertical lift loader arm linkage in action. As Toro will show in the next section of this
Reexamination Request, it is also a purely conventional vertical lift loader arm linkage long
known in the skid steer art.

Returning to the alleged significance of the low placement of some of the pivots of the
‘386 patent vertical lift linkage, the ‘386 patent does NOT describe the low pivot placements as
being critical or necessary to the use of a vertical lift loader arm linkage to a mini skid steer. All
the ‘386 patent says is that “some embodiments” have the claimed distance ratios. (‘386 patent,
Col. 5, 1. 4). Moreover, the ‘386 patent describes the advantages of this low pivot placement as
follows:

“By positioning the pivot points relatively low on the mainframe 10, the

mass of the mainframe 10 and the resulting cost of the carrier 5 may be reduced.

Further, such a low profile mainframe 10 improves visibility for the operator and

allows the center of gravity of the carrier 5 to be lowered which improves its

stability.” (‘386 patent, Col. 5, 11. 62-67)

Upon closer examination, these advantages do not appear credible. For one thing, what is
identified by the ‘386 patent as the “mainframe 10 is actually only the lower half of the
mainframe and ignores all of the mass provided by an upper half of the mainframe comprising
the control station 36, 39. Thus, some reduction in the mass of the lower half of the mainframe
10, even if possible, would not significantly reduce the overall mass of the entire mainframe or
the entire mini skid steer. That is why our earlier comparison of the Patent Owner’s prior art
S450TX mini skid steer with the Patent Owner’s CTX50 mini skid steer corresponding to the
386 patent showed that the two weighed almost exactly the same. In products weighing over

one ton each, there was only a 9.1 kg. or 20 1b. weight difference between the two.
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Moreover, as to the low profile which “improves visibility for the operator and allows the
center of gravity of the carrier 5 to be lowered which improves its stability”, let’s compare below
the Patent Owner’s prior art S450TX mini skid steer to the Patent Owner’s CTX50 mini skid

steer corresponding to the ‘386 patent.

Clearly, both products are low profile mini skid steers having low centers of gravity.
Because the engine hood and shields taper down as they extend forwardly, both products
provide the operator with unimpeded visibility to the front of the mini skid steer and to the tool
carried on the front of the loader arms. In addition, it is clear from the photographs compared
above that both products are substantially the same height with the weight of the operator being
positioned substantially identically relative to the ground, thus giving both products a vertical
center of gravity that would be at much the same height relative to the ground. The only
significant difference between both products is that the Patent Owner’s prior art S450TX mini
skid steer uses a radial lift loader arm linkage that is well known in the skid steer loader art while
the Patent Owner’s CTX50 mini skid steer corresponding to the ‘386 patent uses a vertical lift

loader arm linkage that is also well known in the skid steer loader art.

F. A Review of the Prior Art Mustang Vertical Lift L.oader Arm Linkage

Toro is submitting herewith a brochure entitled “Skid Steer Loaders — Radial & Vertical
Lift” published in 2014 by a company called Mustang, which brochure is being referred to herein

as “Mustang”, disclosing a line of radial and vertical lift skid steer loaders. As Toro will now
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show, Mustang clearly teaches both the vertical lift loader arm linkage disclosed and claimed in
the ‘386 patent as well as the rationale or motivation that would prompt a person of ordinary skill
in the art to use such a vertical lift loader arm linkage in place of a radial lift loader arm linkage.
The ‘386 patent involves nothing more than downsizing the prior art vertical lift loader arm
linkage taught in Mustang to fit the smaller size of the Patent Owner’s prior art S450TX mini
skid steer and applying this downsized vertical lift loader arm linkage to the Patent Owner’s
prior art S450TX mini skid steer in place of the existing radial lift loader arm linkage for the
reasons specifically spelled out in Mustang. Nothing could have been more obvious than this to
a person of ordinary skill in the art at the time of the alleged invention of the ‘386 patent.
Mustang discloses a skid steer loader known as the 2700V that teaches a vertical lift
loader arm linkage that is the template for that employed by the Patent Owner in the ‘386 patent.
They are structurally identical in terms of design. They both employ on each side of the skid
steer a pivotal front linkage and a pivotal rear linkage that permit the loader arm to float fore-
and-aft relative to the mainframe to achieve a vertical lift and an actuator positioned between the
front and rear linkages. These components have been identified in the portion of the photograph

of the prior art 2700V taken from Mustang as reproduced below. (‘Mustang, p. 18).

Loader Arm 2

Front Linkage 18 k& e Rear Linkage 16

Actuator 6
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Comparing these components in the prior art 2700V to their counterparts in the ‘386
patent below, there simply can be no question that the vertical lift loader arm linkage of the ‘386

patent is a carbon copy of the design of the 2700V vertical lift loader arm linkage shown above.

N
,,“ Loader Arm

Front Linkage

Moreover, the 2700V skid steer loader of Mustang places the various linkage and
actuator pivots low on the mainframe of the skid steer loader. As Toro will show below, these
pivot placements are so low on the mainframe that they teach the various distance ratios recited
in claims 15-18 of the ‘386 patent. The pivots will be identified in accordance with various
colored triangles color coded as before when identifying the corresponding pivots shown in the
386 patent , i.e., red for the front linkage pivot, blue for the actuator pivot, and green for the
rear linkage pivot. The various distances and the distance ratios recited in claims 15-18 of the
‘386 patent are also shown.

Claims 15-18 of the ‘386 patent claim only two of the three pivots between the front
linkage, actuator, and rear linkage to the mainframe. The two pivots recited in claims 15-18
comprise the actuator/mainframe pivot (the blue triangle below) and the pivot of one of the
linkages to the mainframe (either the red triangle below or the green triangle below). Toro has
chosen to read claims 15-18 of the ‘386 patent on the actuator/mainframe pivot (the blue triangle
below) and the rear linkage/mainframe pivot (the green triangle below). In addition, Toro has
appended various reference distances Dy, D,, D3 and Ds used in claims 15-18 to the illustration

below in accordance with the components to which they are linked in claims 15-18.
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Claims 15-17: D, and D3<1.5D,

Claim 18: D; and D3<2.0*Ds

A 1}_\5*])1
\\ 2.0%*Ds
\\\\\\\\\\ | v Vv

2

When we compare the low pivot placements taught in Mustang to the ratios required in
claims 15-18 of the ‘386 patent, we find that the distances D, and D3 between the rear
linkage/mainframe pivot (green triangle) and the actuator/mainframe pivot (blue triangle),
respectively, and the traction drive rotational axis R are less than 12 times the distance D
between R and the ground. This satisfies claims 15-17 of the ‘386 patent. Turning to claim 18
of the ‘386 patent, we find that the distances D, and D3 between the rear linkage/mainframe pivot
(green triangle) and the actuator/mainframe pivot (blue triangle), respectively, and the traction
drive rotational axis R are less than twice the distance Ds between R and the bottom of the
mainframe. Thus, besides teaching a low pivot placement generally, Mustang even teaches a

placement that expressly satisfies the limitations of claims 15-18 of the ‘386 patent
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While the foregoing illustrates how Mustang teaches the low pivot placement as
mathematically recited in claims 15-18 of the ‘386 patent, Mustang also provides a comparison
between a radial lift skid steer (the Model 1650R skid steer) versus a vertical lift skid steer (the
same 2700V discussed above). (‘Mustang, pp. 4-5). Portions of the pictures from that

comparison are set forth below.

N

\\\\\\\\\\\\\\\\\ NN

Note how high the fixed loader arm/mainframe pivot (enclosed in a purple triangle) as
well as the actuator/mainframe pivot (enclosed in a blue triangle) are on the radial lift 1650R.
Note how much lower all three of the pivots (enclosed in their identifying red, blue and green
triangles) are on the mainframe in the vertical lift 2700V compared to the radial lift 1650R. Note
how high the rear of the side of the mainframe must go in the radial lift 1650R to accommodate
the high placement of the loader arm fixed pivot. Note how the side of the mainframe has a low
profile in the vertical lift 2700V compared to the radial lift 1650R due to the substantially lower
placement of the pivots. This side-by-side comparison from Mustang further proves at a glance
that there really is no magic in the mathematical limitations set forth in claims 15-19 of the ‘386
patent. They flow simply from the fact that the mere adoption of the type of vertical lift loader
arm linkage of the 2700V as disclosed in Mustang causes the mainframe placements for the
actuator and for the two new linkages required for fore-and-aft motion of the loader arm to

naturally fall lower on the mainframe than in a radial lift skid steer.
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Finally, in the side-by-side comparison noted above, Mustang explicitly spells out the

advantages provided by a vertical lift skid steer compared to a radial lift skid steer.

Qe
The top caption entitled “Vertical Lift” says it all. Toro will let it speak for itself in the

highlighted portions thereof as shown below:

VERTICAL LIFT

Providing more reach at full lift height is
optimal for applications that require loading
and stacking at high heights. By keeping the
load closer to the machine, lift capacities are
increased over radial-lift models.
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How does a vertical lift skid steer which lifts a given load higher than a radial lift skid
steer provide increased lift capacities? A vertical lift skid steer
is more stable since the length of the fore-and-aft lever arm
between the load being lifted and the machine center of gravity
remains substantially constant as the load moves up. By 3
contrast, as illustrated to the right hereof using the radial lift
1650R illustration in Mustang (‘Mustang, p. 5), a radial lift skid
steer swings the load further forwardly away from the machine
center of gravity in the first half of its lift path. This increases
the length of the fore-and-aft lever arm relative to the center of §:
gravity and thus increases the fore-and-aft tipping force on the
skid steer. Thus, a radial lift skid steer has to limit the loads it
can lift to keep the tipping force, which is at a maximum force
in the middle of the left, at an acceptable level. In a vertical lift

skid steer, there is no increase in the tipping force since the load

moves vertically rather than along a circular arc, thus allowing a

somewhat heavier load to be lifted for a similarly sized skid steer.

G. Patent Owner Acknowledgment of the Known Advantages of a Vertical Lift

Let’s digress for a moment to where we began, namely to our earlier comparison between
the specifications of the Patent Owner’s prior art S450TX and the specifications of the Patent
Owner’s CTX50 mini skid steer corresponding to the 386 patent. Once the Patent Owner
modified its prior art S450TX mini skid steer to incorporate the vertical lift linkage shown in
Mustang as a replacement for the existing radial lift linkage, what happened? Not surprisingly,
as shown in the comparison below, both the lift capacity and tipping loads increased exactly as
Mustang said would happen when the Mustang vertical lift loader arm linkage was simply
downsized and adapted to the S450TX platform. Lift capacity went up 20% (from 500 pounds in
the S450TX to 600 pounds in the CTXS50) and the tipping load went up correspondingly by 20%
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(from 1430 pounds in the S450TX to 1715 pounds in the CTX50). The S450TX specifications

are on the left and the CTXS50 specifications are on the right.

PERFORMANCE PERFORMANCE

SAB-rated oparating capanity SO0 R20.8 Ry 180-vated operating capacity: 808 1b 2722 kel
TR oy feith 1TE BT kg oparatel A0 R Tpping load il 175 b T84 k) sperstar] 1718
Forsad foval speed 15 mph .8 kady Max forward fravel spesth 8.8 mph (S 8ty

Moreover, in the event the reader did not have both set of specifications on hand to make
the comparison, the Patent Owner made sure to emphasize the point that its vertical lift linkage
would lift more in the captioned photograph, as
reproduced to the right hereof, contained on the front
page of the CTXS50 Spec Sheet. Note that in the text,
the Patent Owner links the ability to LIFT MORE to

the simple presence of the “vertical geometry lift

loader arms”. This is, of course, exactly the same

motivation that Mustang, and many others that could L R
LIFT MORE. Vertical geowatry lift loader arms
heip provide an IS0-rated operating capacily of
provided to the skid steer art for using vertical lift — 800 {b {3723 kg

have been cited in place of Mustang, had earlier
geometry in place of radial lift geometry. The Patent

Owner broke no new ground in the alleged invention of the ‘386 patent, but simply followed in

the footsteps of others.

H. Ground 1 —Detailed Prior Art Application to Claims 1, 3-13. 15-18 and 20

It would have been obvious to one of ordinary skill in the skid steer art at the time of the
invention of the ‘386 patent to have modified the S450TX mini side steer of the Patent Owner as
shown in Vermeer to utilize an appropriately downsized version of the vertical lift loader arm
linkage disclosed in Mustang to obtain the advantages expressly spelled out in Mustang, namely
to obtain better forward reach at full lift height and to increase the load that could be lifted over

that capable of being lifted by the unmodified radial lift linkage of the S450TX. When that
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combination is made, it results in the mini skid steer of the ‘386 patent. Such a combination is
also the essence of obviousness under 35 U.S.C. §103(a).

In KSR, the Supreme Court reaffirmed principles based on its precedent that "[t]he
combination of familiar elements according to known methods is likely to be obvious when it
does no more than yield predictable results." KSR Int'l Co. v. Teleflex Inc., 550 U.S. 398, 416
(2007). The Court also stated that "when a patent claims a structure already known in the prior
art that is altered by the mere substitution of one element for another known in the field, the
combination must do more than yield a predictable result.” Id. The Court also explained that
"[w]hen a work is available in one field of endeavor, design incentives and other market forces
can prompt variations of it, either in the same field or a different one. If a person of ordinary skill
can implement a predictable variation, §103 likely bars its patentability.” Id. at 417. The Court
further noted that "[a] person of ordinary skill is also a person of ordinary creativity, not an
automaton." Id. at 421. As Toro will now show below, the principles established by KSR
mandate that the PTO find claims 1, 3-13, 15-18 and 20 of the ‘386 patent to be unpatentable
under 35 U.S.C. §103(a).

The reading below of Vermeer and Mustang to claims 1, 3-13, 15-18 and 20 of the ‘386
patent will refer to the labels Toro applied to illustrations from each as set forth herein on pages
6 and 18. Such illustrations will be reproduced below for convenience where needed.

Claims 1, 3-13, 15-18 and 20 of the ‘386 patent at issue herein are unpatentable under 35
U.S.C. 103(a) as such claims would have been obvious to one of ordinary skill in the art at the

time of the invention over Vermeer in view of Mustang.
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With respect to claim 1, Vermeer as depicted above discloses

“a compact tool carrier configured for standing or walk-behind operator control and
having a longitudinal axis and a mass of less than about 1500 kg” (‘Vermeer, p. 2, the weight of
961.6 kg.);

“the compact tool carrier comprising: a loader having an arm, the loader being adapted to
carry a tool” (‘“Vermeer, loader arm 4);

“a mainframe for supporting the loader, the mainframe having a first side and a second
side, and having a front end and a rear end relative to the longitudinal axis” (‘Vermeer,
mainframe 2);

“an actuator pivotally attached to the first side of the mainframe and pivotally attached to
the loader arm” (“Vermeer, actuator 6);

“and a control station having operator controls for propelling the compact tool carrier
forward and for raising and lowering the loader, the control station being mounted toward the
rear of the compact tool carrier and adapted to allow for standing or walk-behind operation”

(‘“Vermeer, control station 10 and controls 12).
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Vermeer does not disclose “the mainframe comprising an engine bracket that extends
from the first side toward the second side for mounting an engine to the mainframe, the engine
bracket being spaced from the rear end of the mainframe.” However, Vermeer does disclose
placing engine 8 clearly ahead of the rear end of mainframe 2. Vermeer also identifies that one
version of engine 8 that can be installed in the Patent Owner’s S450TX mini skid steer is a
gasoline fueled, air cooled Kohler Command Pro EFI ECH740. See the S450TX specifications
of Vermeer as excerpted on page 10 of this Reexamination Request. Kohler is a third party
vendor of engines and thus the Kohler engine described as being used in Vermeer would
inherently have to be mounted to some structure on the mainframe of the S450TX mini skid steer
disclosed in Vermeer. It would have an obvious choice of engineering design to one of ordinary
skill in the art at the time of the invention to use “an engine bracket that extends from the first
side toward the second side” of the mainframe to mount the Kohler supplied engine at its
required position ahead of the rear end of the mainframe.

Vermeer also does not disclose “the loader arm not being directly attached to the
mainframe” or “a linkage pivotally attached to the first side of the mainframe and pivotally
attached to the loader arm™.

However, Mustang as depicted below teaches a vertical lift loader arm linkage in which
the loader arm is freed from a fixed pivot connection to the mainframe and is permitted to move
fore-and-aft by a rear linkage 16 and a front linkage 18 that pivotally connect loader arm 2 to the

mainframe.
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Feont Linkage 18 Hawr Linkage 18
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Mustang further describes the motivation for using such a vertical lift in place of a radial lift as

follows with the yellow highlighting having been added thereto by Toro.
VERTICAL LIFT

Providing more reach at full lift height is
optimal for applications that require loading
and stacking at high heights. By keeping the
load closer to the machine, lift capacities are
increased over radial-lift models.

From this teaching, it would have been obvious to one of ordinary skill in the art at the
time of the invention to replace the radial lift loader arm linkage of Vermeer with an
appropriately sized vertical lift loader arm linkage as disclosed in Mustang to obtain the better
reach and increased lift capacities that Mustang expressly teaches would result from such a
replacement. When so modified, this would result in “’the loader arm not being directly attached
to the mainframe” and the rear linkage added to Vermeer as part of the modification,
corresponding to the rear linkage 16 of Mustang, would comprise the recited “linkage pivotally
attached to the first side of the mainframe and pivotally attached to the loader arm”.

With respect to claims 3 and 4, Vermeer as modified in view of Mustang with respect
to claim 1 would incorporate Mustang’s vertical lift loader arm linkage, including the actuator

and the front and rear linkages, on beth the left and right sides of thereof in replacement of the
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radial lift loader arm linkages originally present on both the left and right sides of the S450TX
mini skid steer disclosed in Vermeer.

With respect to claim 5, the tracked drive system 14 of Vermeer.

With respect to claim 6, the two engine options described on page 2 of Vermeer and the
engine 8 shown in Vermeer.

With respect to claim 7, the actuator 6 of Vermeer is a hydraulic cylinder.

With respect to claim 8, it would have further been an obvious choice of engineering
design to one of ordinary skill in the art at the time of the invention to form the loader arm as a
single weldment. See the citation to In re Larson in MPEP 2144.04 (V) (B) entitled “Making
Integral”, upon which the Examiner relied during the prosecution of the application that led to
the ‘386 patent to reject the “single weldment” loader arm claim. (Final Rejection of
10/23/2015, p. 4).

With respect to claims 9 and 10, the *90 cm height requirement would have further been
an obvious choice of engineering design to one of ordinary skill in the art at the time of the
invention in view of the Patent Owner’s admission in the ‘386 patent (‘386 patent, Col. 3, 1l. 46-
61) that such a height requirement was mandated in applicable ISO standards.

With respect to claims 11 and 12, to the extent the method set forth therein is supported
by the ‘386 patent, it is met by the rearward position of the operator shown in Vermeer, which is
identical to the rearward position the operator has in the ‘386 patent.

With respect to claim 13, the bucket on the front of loader arm 4 in Vermeer.
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With respect to claim 15, Vermeer as depicted above discloses

“a compact tool carrier comprising a loader adapted to carry a tool” (‘Vermeer, loader
arm 4;

“a mainframe for supporting the loader, the mainframe having a first side and a second
side, and having a front end and a rear end relative to the longitudinal axis” (‘Vermeer,
mainframe 2);

“each side having a top and a bottom” (‘Vermeer, mainframe 2);

“the first side of the mainframe having at least two pivot points relative to the loader”
(*Vermeer, pivots 5, 7);

“an actuator pivotally attached to the first side of the mainframe at a pivot point and
pivotally attached to the loader” (‘Vermeer, actuator 6);

“a drive mechanism comprising tracks or wheels for propelling the compact tool carrier
over a supporting surface” (‘Vermeer, the endless track driven by high track drive sprocket 14);

“the drive mechanism being attached to the mainframe about a rotational axis”

(‘Vermeer, the axis of sprocket 14);
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“the compact tool carrier having a bottom at which the drive mechanism contacts the
supporting surface, the rotational axis and bottom of the compact tool carrier being separated by
a vertical distance D1” (“Vermeer, the distance between the axis of sprocket 14 and where the
lowermost run of the endless track drive by sprocket 14 contacts the ground); and

“a control station having operator controls for propelling the compact tool carrier forward
and for raising and/or lowering the loader, the control station being mounted toward the rear of
the compact tool carrier and adapted to allow for standing or walk-behind operation” (‘Vermeer,
control station 10 and controls 12).

Vermeer does not disclose “the mainframe comprising an engine bracket that extends
from the first side toward the second side for mounting an engine to the mainframe, the engine
bracket being spaced from the rear end of the mainframe.” However, Vermeer does disclose
placing engine 8 clearly ahead of the rear end of mainframe 2. As set forth earlier in the detailed
application above of Vermeer to claim 1 of the “386 patent and referring to the use of the Kohler
engine in Vermeer as discussed on page 25 hereof, it would have been an obvious choice of
engineering design to one of ordinary skill in the art at the time of the invention to use “an
engine bracket that extends from the first side toward the second side” of the mainframe to
mount the Kohler supplied engine at its required position ahead of the rear end of the mainframe.

Vermeer also does not disclose “the loader arm not being directly attached to the
mainframe” or “a linkage pivotally attached to the first side of the mainframe and pivotally
attached to the loader arm™.

As set forth earlier in the detailed application above of Vermeer to claim 1 of the ‘386
patent and again referring to the vertical lift teachings of Mustang discussed on pages 25 and 26
hereof , it would have been obvious to one of ordinary skill in the art at the time of the invention
to replace the radial lift loader arm linkage of Vermeer with an appropriately sized vertical lift
loader arm linkage as disclosed in Mustang to obtain the better reach and increased lift capacities
that Mustang expressly teaches would result from such a replacement. When so modified, this
would result in “the loader arm not being directly attached to the mainframe” and the rear
linkage added to Vermeer as part of the modification, corresponding to the rear linkage 16 of
Mustang, would comprise the recited “linkage pivotally attached to the first side of the

mainframe and pivotally attached to the loader arm”.

-29.-

EX1029 / Page 261 of 292
Kubota North America Corporation et al



Vermeer further does not disclose “each vertical distance between the rotational axis and
a pivot point being less than 1.5 times D1”. However, Mustang additionally discloses placing
the pivots of the various components of its vertical lift loader arm linkage low on the mainframe.
This is illustrated again below with respect to the actuator/mainframe pivot (blue triangle) and

the rear linkage/mainframe pivot (green triangle).
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From this teaching, it would have further been obvious to one of ordinary skill in the art
at the time of the invention, when adapting the vertical lift loader arm linkage to Vermeer, to
utilize a similarly low placement of the mainframe pivots on Vermeer’s mainframe 2 as further
suggested in Mustang as shown above in which the distance D, between the rotational axis R and
the rear linkage/mainframe pivot and the distance D3 between the rotational axis R and the

actuator/mainframe pivot would be set to be less than 1.5 D; as taught in Mustang above.
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With respect to claims 16-18, when Vermeer is modified to follow the low pivot
placement teachings of Mustang as illustrated above, all the mathematically recited ratios set
forth in claims 16-18 are taught in Mustang and will be met as well. Note that D, and D are also
less than 2.0 Ds as set forth in claim 18

With respect to claim 20, the bucket on the front of loader arm 4 in Vermeer.

I Ground 2 —Detailed Prior Art Application to Claims 1, 3-13, 15-18 and 20

Toro is submitting herewith relevant portions of an additional prior art publication of the
Patent Owner relating to the Patent Owner’s S450TX mini skid steer. This additional prior art
publication is entitled “S450TX Mini Skid Steer Parts Manual” and is being referred to herein as
the “Vermeer Parts Manual”. Vermeer Parts Manual relates to the same S450TX mini skid steer
disclosed in Vermeer.

In Ground 1, the limitation comprising the “engine bracket” appearing in claims 1 and 15
was met as being an obvious choice of engineering design given since the Kohler engine
described in Vermeer had to be inherently mounted in the mainframe in some fashion. Similarly,
Toro relied upon an obvious choice of engineering design to meet the limitation of claim 8 that
the loader arm incorporates a single weldment. These are sound rejections and wholly
appropriate uses of what would have been obvious choices of engineering design to one of
ordinary skill in the art at the time of the invention of the ‘386 patent. However, out of an
abundance of caution, Toro will now rely upon Vermeer Parts Manual to show that the
aforementioned “engine bracket” limitation in claims 1 and 15 and the “single weldment”
limitation in claim 8 are expressly taught therein.

Turning first to the “engine bracket” limitations in claims 1 and 15 of the ‘386 patent, the
Kohler engine shown in Vermeer Parts Manual (‘Vermeer Parts Manual, Section 7, p. 1.04) has
been overlaid by Toro onto the mini skid steer mainframe shown in Vermeer Parts Manual
(‘Vermeer Parts Manual, Section 3, p 1.08) to show the engine and the mainframe in a single
illustration that appears below. A mounting plate is bolted to the bottom of the Kohler engine by
four inboard, upwardly extending mounting bolts colored blue. The Kohler engine and its
mounting plate are then secured to the mainframe of the mini skid steer by four outboard,

downwardly extending machine screws or bolts colored green. The mainframe has a raised,
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upwardly and laterally extending engine bracket, colored yellow below, to which the four green
screws or bolts will be attached to mount the Kohler engine to the mainframe.

Only portions of the yellow engine bracket are visible in Vermeer Parts Manual with the
rest of the engine bracket being hidden. However, there is no doubt that what Toro has colored
yellow in the illustration below is the engine bracket. When the Kohler engine mounting plate is
attached to the yellow engine bracket, the portions of the Kohler engine that extend behind the
mounting plate will be positioned exactly where Vermeer teaches, namely adjacent the large side
cutouts in the mainframe that receive the vented and removable side panels through which access

to the engine is had from the sides of the mini skid steer.

Turning now to the “single weldment” limitation in claim 8 of the ‘386 patent, Vermeer

Parts Manual illustrates discloses a single weldment that includes both the left and right loader
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arms and a connecting cross
member.  This is shown in the
illustration to the left hereof
regarding part #1 along with the
description of part #1 from the
accompanying parts list.
(*Vermeer Parts Manual, Section

10, p. 1.05).

Boam Arm {SN 135-}1

In view of the

REF, T _
NO. * PARTNQ. | DESCRIPTION above, claims 1, 3-13,
1 : SBRIEGTER . OWELDMENT. ORI STRER BOO 15-18 and 20 of the
R TO8RI0000  IDUSHING 1M XTU0X 1LG-GREASE .

R 3 LR St T ) I RTLIBRALT 2 NT AR VE W 2 AW M ) 386 patent at 1ssue

herein are unpatentable under 35 U.S.C. 103(a) as such claims would have been obvious to one
of ordinary skill in the art at the time of the invention over Vermeer in view of Mustang as set
forth above in Section III (H) hereof relating to Ground 1 and further in view of Vermeer Parts
Manual.

The detailed application of Vermeer and Mustang to claims 1, 3-13, 15-18 and 20 of the
386 patent at issue herein on a claim by claim basis as set forth above in Section III (H) hereof
relating to Ground 1 remains unchanged and is hereby incorporated by reference in Ground 2
except for the two following alternations. The first alteration relates to claims 1 and 15.
Regarding such claims, the reliance on obvious engineering design choice as used in Ground 1
with respect to claims 1 and 15 to suggest the use in Vermeer of “an engine bracket” to mount
the Kohler supplied engine ahead of the rear end of the mainframe is now replaced in Ground 2
by the express teaching of such an engine bracket in Vermeer Parts Catalog as an expedient and

simple way of mounting an engine in the mainframe of a mini skid steer loader. The second
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alteration relates to claim 8. The reliance on obvious engineering design choice as used in
Ground 1 with respect to claim 8 to suggest a “single weldment” loader arm in Vermeer is now
replaced in Ground 2 by the express teaching of such a single weldment loader arm in Vermeer

Parts Catalog as an expedient and simple way of providing strength in the loader arm.

IV.  The Objective Evidence Relating to Obviousness

A. Simultaneous Invention Favors a Finding of Obviousness

Mini skid steers having radial lift linkages, such as the S450TX disclosed in Vermeer,
were originally developed in Australia and eventually entered the construction market in the
United States in the mid 1990’s, approximately 20 years ago. Soon after their appearance in the
United States, Toro acquired the rights to the Dingo brand mini skid steer for the United States

from the Australian manufacturer thereof. (htips:éfmewsroom.toro.com/en/News/2016/02-23-

2016-dinzo-tuneline). Since that time, Toro has been developing and selling various different

models of its own design of such radial lift mini skid steers. Toro refers to such mini skid steers
as compact utility loaders.

Toro introduced to the market in early 2015 its first model of a mini skid steer with a
vertical lift linkage. This model is known as the Dingo TX 1000, referred to hereafter as the TX
1000, and comes in either a narrow or wide track version. A photograph of Toro’s TX 1000 mini
skid steer is shown below. Various components of the TX 1000 including the components of the
left side vertical lift linkage have been labeled below. The components of the corresponding
right side vertical lift linkage are mostly hidden in the photograph below and thus are not

labeled.
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Loader Arm

First Lower
Loader Arm

Second Lower
Loader Arm

J Front Support
Assembly

U-shaped
Side Beams

Toro’s TX 1000 mini skid steer has a significantly different vertical lift linkage than that
disclosed in the ‘386 patent at issue herein. The TX 1000 is provided with a front support
assembly comprising a pair of box like, upwardly extending, U-shaped side beams that are united
by a front wall and a laterally extending cross rod. Together, the side beams, front wall and
cross rod collectively form a strong front support assembly. All of the vertical lift linkage
components, namely the two loader arm linkages and the actuator, are connected at their rear
ends to the loader arm to be pivotally connected at their front ends to the robust front assembly.
All of the vertical lift linkage components then extend forwardly from their connection to the
loader arm to have their front ends pivotally connected to the front support assembly as indicated
by the pivots shown in the red, blue and green triangles. In fact, the pivots for the two loader
arm linkages shown in the red and green triangles are housed within the U-shaped cross section
of the corresponding left or right side beam for additional strength.

Toro has a pending U.S. patent application relating to its TX 1000 mini skid steer loader
that was published by the PTO as US-2016-0244937-A1, a copy of which is being submitted
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herewith to the PTO for informational purposes only. Both the Toro application and the
application that led to the ‘386 patent at issue herein claim priority to provisional applications
that were filed by Toro and the Patent Owner on the same day, namely on February 20, 2015.
Toro’s provisional application was filed four minutes earlier that the Patent Owner’s provisional
application. The filing date of February 20, 2015 was a few days prior to the beginning of the
2015 Rental Show of the American Rental Association at which both the Patent Owner and Toro
debuted their respective versions of a mini skid steer equipped with a vertical lift linkage to the
public.

The Court of Appeals for the Federal Circuit discussed the probative value of
simultaneous invention in Ecolochem, Inc. v. Southern California Edison Co., 227 F.3d 1361
(Fed. Cir. 2000). In upholding the District Court’s finding that simultaneous invention by
different parties favored a finding of obviousness, the CAFC noted the following:

““The fact of near-simultaneous invention, though not determinative of
statutory obviousness, is strong evidence of what constitutes the level of ordinary

skill in the art.” The fri:'? Giass Co. v, Uaited States, 187 CLCLATG, 408 V.24 395,

405 (19695, “[Tlhe possibility of near simultancous invention by two or more

cquaily talented inventors working independently, ... may or may not be an

indication of obviousness when considered in light of all the circumstances.”

Lindemann, 730 F.24 at 1460, 221 USPQ at 4877 227 F.3d at 1379.

The fact that Toro and the Patent Owner, working independently of one another and
without knowledge of the other’s work, simultaneously invented a mini skid steer loader with a
vertical lift linkage provides strong evidence of the obviousness of the invention to one of
ordinary skill in the art at the time of the invention. Both Toro and the Patent Owner had to have
embarked substantially simultaneously on engineering projects to design, prototype, test, and
refine the mini skid steers that became Toro’s TX 1000 and the Patent Owner’s CTX50,
respectively. Both Toro and the Patent Owner filed provisional applications on the same day
only four minutes apart to protect their work. Both Toro and the Patent Owner publicly

introduced their products at the same trade show. As noted in Ecolochem, this is strong objective

evidence of the obviousness of the invention disclosed and claimed in the ‘386 patent.
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B. No Long Felt But Unmet Need

A long felt need for an invention, which need was recognized by those of ordinary skill in
the art but was unmet or unresolved until the invention, can be evidence of the non-obviousness
of the invention. However, where the need for an invention arises only after a market matures
and economic conditions are ripe for the introduction of a product incorporating an invention and
that need is soon satisfied by a manufacturer seeking to capitalize on developing market
opportunities, the need cannot be said to be long felt. In fact, the substantially immediate
satisfaction of the need by an inventor tends to prove the reverse, that the invention was obvious.

That is the situation here. As soon as there was sufficient demand for a vertical lift mini
skid steer product and the time was right to justify a capital investment to develop such a
product, the need was met in short order. In fact, as described earlier in the section discussing
simultaneous invention, the need for a vertical lift mini skid steer was substantially immediately
satisfied not by one manufacturer but by two, e.g. by both the Patent Owner and by Toro.

Toro is submitting herewith a Declaration from Mr. Neil Borenstein. Mr. Borenstein is a
Toro employee whose responsibilities relate to the marketing of Toro’s mini skid steers or, as
Toro refers to them, compact utility loaders. As set forth by Mr. Borenstein, the market in the
United States for skid steer loaders that carry a seated operator, which loaders are referred to as
“skid steer loaders” when they have four ground engaging wheels or as “compact track loaders”
when they have a pair of ground engaging tracks, was about 70,000 to 80,000 units in 2015, the
year in which the patent application that led to the ‘386 patent at issue herein was filed.
(‘Borenstein Declaration, J4). By contrast, the 2015 market in the United States for mini skid
steers in which the operator stands on or walks behind the unit was about 8-12% of the 2015 U.S.
market for skid steer loaders. (‘Borenstein Declaration, J5).

It is fair to conclude from this that the market in the United States for mini skid steers is a
low volume, niche market. This has been recognized as a factor that justifies delay in addressing
a long felt need should such a need exist in the first place. For example, in finding that an
assertion of long felt but unmet need was insufficient to overcome an obviousness determination,
the District Court in Tokyo Keiso Co., Ltd. v. SMC Corp., 533 F.Supp.2d 1047 (2007) stated as

follows:
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“Moreover, given the fact that the flow meter business involves a niche
market, it is not surprising that it took a few years for a company to expand on the
prior art at issue here.” 533 F.Supp.2d at 1060.

The niche market reasoning set forth above is equally applicable to the mini skid steer market to
which the ‘386 patent is directed.

Finally, the effects of the Great Recession” must be taken into account in assessing any
argument of long felt but unmet need. With respect to the baseline Toro Fiscal Year of 2007 (the
period of November 1, 2006 — October 31, 2007) immediately prior to the Great Recession, Toro
experienced the following year by year mini skid steer sales performances on a unit volume basis

relative to FY 2007. (‘Borenstein Declaration, J6).

Toro FY 2008 — (11/1/2007-10/31/2008) 42% below FY 2007
Toro FY 2009 — (11/1/2008-10/31/2009) 78% below FY 2007
Toro FY 2010 — (11/1/2009-10/31/2010) 75% below FY 2007
Toro FY 2011 — (11/1/2010-10/31/2011) 53% below FY 2007
Toro FY 2012 — (11/1/2011-10/31/2012) 46% below FY 2007
Toro FY 2013 — (11/1/2012-10/31/2013) 35% below FY 2007
Toro FY 2014 — (11/1/2013-10/31/2014) 15% below FY 2007

As one can see from the above, sales of Toro’s mini skid steers declined steadily at the
beginning and through the depths of the Great Recession and then began a slow climb back
towards the FY 2007 level. It wasn’t until Toro FY 2015 (11/1/2014 — 10/31/2015) that Toro’s
mini skid steer unit volume exceeded Toro FY 2007 unit volume. (‘Borenstein Declaration, 7).

Thus, it took 8 years before unit volumes recovered to the level experienced in FY 2007.

% The term “Great Recession” applies to both the U.S. recession, officially lasting from December 2007 to June
2009, and the ensuing global recession in 2009, arising from the collapse of the U.S. housing market and the
resulting financial losses relating to mortgage-backed securities and derivatives.
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As the Great Recession abated and the mini skid steer market improved, Toro was in a
position to begin considering additional investments in new products in this category. Toro
initiated an engineering project in March of 2013 to develop what became the Dingo TX 1000
vertical lift compact utility loader. (‘Borenstein Declaration, {8). In keeping with the fact that
mini skid steers were only introduced to the United States in the mid 1990’s, that the market for
such products is a niche market, and that the normal market growth was significantly impaired
for a significant length of time by the Great Recession, there is no basis for concluding that there
was a long felt need that was not promptly met. As soon as the mini skid steer market began to
call for mini skid steers that could lift more and have greater reach and the economic climate
permitted investment in such products, both Toro and the Patent Owner simultaneously

responded to and satisfied such need with their respective vertical lift mini skid steer loaders.

C. No Skepticism by Toro

In the “Background of the Invention™ section of Toro’s published patent application
relating to its TX 1000 mini skid steer, there is a paragraph that briefly describes vertical lift
loader linkages used in skid steer loaders having a seated operator in the context of their
applicability to mini skid steers. That paragraph is reproduced below in its entirety.

“[007] Finally, the vertical reach of the loader arms on compact utility
loaders is somewhat limited. While high lift loader arms are known on full
size skid steer loaders as disclosed in US Patent 5,542,814, the use of such
high lift loader arms on a compact utility loader has been considered
difficult if not impossible due to size and durability constraints.
Accordingly, it would be a further advance in the art to provide a way of
safely and durably providing high lift loader arms on compact utility loaders
to extend the vertical reach of such loaders. For example, this would allow a
compact utility loader to dump debris or materials at higher elevations than
previously, thus allowing the use of larger trucks to accept such debris or
materials for transport.” (Emphasis Added).

When the second sentence of this paragraph is read alone, the phrase “the use of high lift
loader arms on a compact utility loader has been considered difficult if not impossible due to size
and durability constraints” might be read as an indication that one of ordinary skill in the art

would not have considered the simple substitution of a known vertical lift linkage to a mini skid

steer in replacement of its existing radial lift linkage to have been obvious as Toro now asserts in

-39 .-

EX1029 / Page 271 of 292
Kubota North America Corporation et al



this Reexamination Request, namely Vermeer in view of Mustang as set forth previously herein.
However, nothing could be further from the truth.

The undersigned attorney prepared and filed the Toro patent application in question. At
the time I wrote those words, those of ordinary skill in the art, namely the Toro engineers
responsible for the vertical lift linkage project, had already developed the Toro TX 1000 mini
skid steer with a vertical lift linkage. Clearly, those of ordinary skill in the art had shown no
skepticism or hesitation in tackling the job of adapting a vertical lift loader linkage to a mini skid
steer and had already been successful in doing that. What the paragraph above reflects was that
the object of their design work was to provide a vertical lift mini skid steer with enough strength
and durability to do more than what could be achieved simply from slapping a long established
vertical lift linkage onto an existing mini skid steer platform.

In addition, when one puts the highlighted sentence of the paragraph above into the
context of the entire application, one will see that the Toro patent application later makes very
clear that strength and stability of the front support assembly in combination with strength in the
components of the vertical lift linkage are key factors in achieving an optimized vertical lift mini
skid steer. For example, the Toro patent application summarizes this in the following paragraph

describing the ability of the TX 1000 to lift heavy loads.

“[034] Together, the configuration of support assembly 33, the
configuration of the pairs of lower loader arms 22, 24 and how they are
pivotally journalled at their front ends inside the U-shaped support beams 34
of support assembly 33 and at their rear ends inside the U-shaped upper
loader arms 20, and the box shaped beam configuration used to form upper
loader arms 20 along with box beam 58 that unites such loader arms 20,
provide a loader arm assembly 14 having sufficient strength and durability to
withstand the loads and stresses involved in high lift operations of heavy
loads. This is all accomplished in a loader arm assembly 14 that neatly and
compactly nests around prime mover 8 in its lowermost, fully retracted position
shown in Fig. 2. In this regard, hydraulic cylinders 30 extend straight rearwardly
as they connect between the side pockets 38 of support assembly 33 and the
undersides of upper loader arms 20. To avoid hitting or interfering with such
hydraulic cylinders 30, the lower of the two pairs of lower loader arms, namely
loader arms 24 that pivot about the axis x,, are curved to the side to miss hydraulic
cylinders 30 as best shown in Fig. 5. Thus, loader arm assembly 14 is well
adapted to the loads it must carry during high lift operations while being
tailored to the small form of a compact utility loader 2. In addition, high lift
loader arm assembly 14 maintains the forward reach of the loader arms 20 and
dump bucket 16 carried thereon far better than radial loader arms which move
somewhat rearwardly as they rise.” (Emphasis Added)
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In fact, the TX 1000 lived up to its promise. This can be demonstrated in the side by side

comparison below of the specifications of the competing CTXS50 of the Patent Owner and Toro’s

TX 1000.> The relevant portions of the specifications have been highlighted in yellow in each

case.

CTX50 MmN SKID STEER

GENERAL

Longth: 75° 3808 o}

Wit 38.5° 802 oo

Helght 34.5" (134 o)

Waighh 2100 1 (9525 kg

Hings pin halght 72" (192 8 om)
Sround civarsnes: 8" (15,2 o}
Sroundd prestsure 4.5 31 31 kPR

ENGINE

MakonModel: Kohler Corvaiedd PRO ER ECHY SR
Gros horsepowan 25 hp IR S M

Torgus fmag: 388 11 528 By
Displacemmant 45 tu in{ 78 1}

Fiset iy Gasiing

Fual fank copacify 4 g (181 1

Ronlar of opfisfers: Vdwin

Togio rpucaliag mnhe S ReRakk sie SuRBke Ghesxtin Anler

PERFORMANCE
150-rafed perating capacity: 500 1 {272.2 k)

DINGO TX 1000
NARROW TRACK
eyl

'M“ £1° {10 era}
Ground Qearance & 15 erd
Svarall Width 3.7 {86 om :
Dveralt Langth 007 {358 cmd w/ibuckel 817 {308 cond wis Butkat
Oyarall Height B3 13 emy
Max Oprrating Ralgit LAY e
Hings Pin Bulght TR D& e
Dump Height 617 {188
Durnp Angle 40-degravs
Resch « Fully Raized 5 @ em)
Ground Spead FARY A7 mph (7.6 ken/hl/ 8.7 rph {76 b/}
Weight 2630 tos {1184 kg) '
Yip Capacity REET b (1298 kg
e Loows shig)
Engine Kubots* B1305
:;;ﬁ%?g;g?“ WEHPURS km, s:: 3&30 m*\

* The specifications for the Toro TX 1000 are taken from a Toro brochure entitled Dingo Compact Utility Loaders
dated 2016, a copy of which is being submitted herewith.
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Note the comparisons between the two products as highlighted above. The Toro TX
1000 is slightly less wide (33.7 inches versus 35.4 inches), slightly less tall (53.2 inches versus
54.5 inches), and slightly longer (81.7 inches versus 75”) than the CTXS50 of the Patent Owner.
However, the Toro TX 1000 is heavier than the CTX50 by 510 Ibs. (2610 1bs. versus 2100 Ibs.)
due at least in part to the strength and durability of the added front support assembly and the
design of the components of the vertical lift linkage as implemented in the TX 1000. Yet, the
Toro TX 1000 is rated to lift 1,000 Ibs. versus the 600 1bs. of the Patent Owner’s CTX50. This is
an increase of 66% over the CTX50 even though both products use 25 horsepower engines. This
performance increase is testament to the fact that Toro was not skeptical about using or adapting
a vertical lift linkage to a mini skid steer in terms of whether it could be done in a technical

sense, but was rather focused on optimizing the work performance of such an adaptation.

V. No Admissions

The fact that this Request for Reexamination addresses only claims 1, 3-13, 15-18 and 20
of the ‘386 patent is not an admission by Toro that the other untreated claims of the ‘386 patent
are valid or would be patentable over the prior art relied upon in this Request or other prior art.
In addition, the manner in which the prior art relied upon in this Request as applied to claims 1,
3-13, 15-18 and 20 of the ‘386 patent herein is not an admission by Toro that this is the only way
such references could have been applied. Moreover, the selection and use of the particular
references relied upon in this Request is not an admission by Toro that the prior art relied upon in

this Request is the only prior art that could be applied to the claims of the “386 patent.

V1. Conclusions

Clearly, the prior art relied upon in this Request raises substantial new questions of
patentability as to claims 1, 3-13, 15-18 and 20 of the ‘386 patent. Just as clearly, the prior art
relied upon in this Request presents extremely strong and well supported prima facie proposed

obviousness rejections of claims 1, 3-13, 15-18 and 20 of the ‘386 patent as set forth above in
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Grounds 1 and 2. To the extent objective evidence relating to obviousness exists, the fact of
simultaneous invention supports the prima face case of obviousness under 35 U.S.C. §103(a).

All the requirements for ex parte reexamination have been met. It is respectfully
requested that the PTO order such reexamination and find that claims 1, 3-13, 15-18 and 20 of

the ‘386 patent are unpatentable.

February 28, 2017 Respecttully submitted,

/JTames W. Miller/

James W. Miller
Registration No. 27,661
Suite 1960 Rand Tower
527 Marquette Avenue
Minneapolis, MN 55402
Telephone (612) 338-5915
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pivot points of the mainframe about which the loader is piv-
oted are low relative to the mainframe to reduce the main-
frame size and to lower the center of gravity to improve the
stability of the compact tool carrier during use.
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1
LOW PROFILE COMPACT TOOL CARRIERS

CROSS-REFERENCE TO RELATED
APPLICATION

This application claims the benefit of U.S. Provisional
Patent Application No. 62/118,860, filed Feb. 20, 2015,
which is incorporated herein by reference in its entirety.

FIELD OF THE DISCLOSURE

The field of the disclosure relates to compact tool carriers
having a loader mounted to a low-profile mainframe.

BACKGROUND

Compact tool carriers are tool-mounted machines that are
capable of working in tight spaces for utility or do-it-yourself
home projects. Compact tool carriers are walk-behind units or
include a platform on which the operator may stand during
use. Compact tool carriers are generally defined (e.g., ISO
6165 (2012) and SAE J2752) as “a self-propelled crawler or
wheeled machine having an operating mass of less than 1500
kg with a rigid frame, having either a pedestrian operating
position or a standing operator platform at the rear of the
machine and either front-mounted interchangeable equip-
ment or lift arms with an attachment bracket capable of cou-
pling to interchangeable, front-mounted attachments.” The
tool carriers may be attached to a variety of interchangeable

tools such as buckets, augers, forks, stump grinders, tillers, 3

rollers and the like.

Compact tool carriers may be distinguished from much
larger conventional skid steers in which an operator is seated
in the operating pesition. Compact tool carriers pose diffi-
culty in design relative to full-size skid steers due to variation
in weight, complexity and size.

A continuing need exists for compact tool carriers with a
relatively low-profile, compact design and/or that are charac-
terized by a more effective loader lifting profile.

This section is intended to introduce the reader to various
aspects of art that may be related to various aspects of the
disclosure, which are described and/or claimed below. This
discussion is believed to be helpful in providing the reader
with background information to facilitate a better understand-
ing of the various aspects of the present disclosure. Accord-
ingly, it should be understood that these statements are to be
read in this light, and not as admissions of prior art.

SUMMARY

One aspect of the present disclosure is directed to a com-
pact tool carrier configured for standing or walk-behind
operator control. The carrier has a mass of less than about
1500 kg and includes a loader having an arm and a linkage

pivotally attached to the loader arm. An actuator is pivotally 5

attached to the loader arm. The carrier includes a control
station having operator controls for propelling the compact
tool carrier forward and for raising and lowering the loader.
The control station is configured for remote operation or is
mounted toward the rear of the compact tool carrier and is
adapted to allow for standing or walk-behind operation.
Another aspect of the present disclosure is directed to a
compact tool carrier. The carrier comprises a loader and a
mainframe for supporting the loader. The mainframe has a
first side and a second side with each side having a top and a
bottom. The first side of the mainframe has at least two pivot
points relative to the loader. The carrier includes a drive
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mechanism comprising tracks or wheels for propelling the
apparatus over a supporting surface. The drive mechanism is
attached to the mainframe about a rotaticnal axis. The com-
pact tool carrier has a bottom at which the drive mechanism
contacts the supporting surface. The rotational axis and bot-
tom of the compact tool carrer are separated by a vertical
distance D1. The rotational axis and each pivot point are
separated by a vertical distance. Fach vertical distance
between the rotational axis and a pivot point is less than 1.5
times DI.

Various refinements exist of the features noted inrelation to
the above-mentioned aspects of the present disclosure. Fur-
ther features may also be incorporated in the above-men-
tioned aspects of the present disclosure as well. These refine-
ments and additional features may exist individually or in any
combination. For instance, various features discussed below
inrelation to any of the illustrated embodiments of the present
disclosure may be incorporated into any of the above-de-
scribed aspects of the present disclosure, alone or in any
combination.

BRIEF DESCRIPTION OF THE DRAWINGS

FIG. 1 is a perspective view of a compact tool carrier with
the loader in a down position;

FIG. 2 is a side view of the compact tool carrier with the
loader in a down position;

FIG. 3 is a side view of the compact tool carrier with the
loader in a raised position;

FIG. 4 is a perspective view of a mainframe of the compact
tool carrier;

FIG. 5 is a side view of the mainframe and loader of the
compact tool carrier;

FIG. 6 is a cross-section side view of the mainframe; and

FIG. 7 is an exploded perspective view of the mainframe
and an upper frame of the compact tool carrier.

Corresponding reference characters indicate correspond-
ing parts throughout the drawings.

DETAILED DESCRIPTION

An embodiment of a compact tool carrier is generally
referred as “5” in FIG. 1. The compact tool carrier 5 includes
aloader 8 supported by a mainframe 10. The loader 8 includes
an attachment plate 12 for interchangeably attaching any one
of a number of tools (not shown). In this regard, such inter-
changeable tools do not form part of the compact tool carrier
5 unless stated otherwise. The attachment plate 12 is con-
nected to an actuator 14 for tilting of tools connected to the
attachment plate 12. The loader 8 has a first arm 154 and a
second arm 156 generally opposite the first arm 15a. Each
arm 15a, 156 may be a single weldment or may include
various components attached by fasteners (e.g.. nuts and
bolts). The first and second arms 15a, 1556 each include a
bracket portion 17a, 176 (FIG. 1) for fastening various link-
ages.

As used herein, “compact tocl carrier” refers to machines
that are self-propelled and are capable of carrying inter-
changeable equipment and that generally have a mass (hot
including the interchangeable tool) of less than about 1500 kg
(about 3307 1b). Use of the term “compact tool carrier” herein
is intended to exclude full size skid steers {e.g., seat-operated
units ) due to a large variation in weight, complexity and size.
In some embodiments, the compact tool carrier 5 meets the
definition of a compact tool carrier provided in ISO 6165
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(2012) and SAE J2752 set forth above, both standards being
incorporated herein by reference for all relevant and consis-
tent purposes.

The compact tool carrier 5 includes a longitudinal axis A
that is parallel to the direction of travel of the carrier (i.e.,
parallel to its length). The compact tool carrier 5 is generally
longitudinally symmetrical (i.e., relative to the longitudinal
axis A) 1n that several components have a corresponding
component with the same function opposite the component
(i.e., across the axis A). Corresponding components of the
pair may be indicated herein by use of a reference number
followed by “A” and “B” and may be referred to as a “first”
component and a “second” component, respectively. While
the compact tool carrier 5 may be described herein with
reference to the components of one side of the compact tool
carrier 5, any component designated by “A” or “B” herein or
shown in FIGS. 1-7 includes a corresponding component
with the same function opposite the component.

The compact tool carrier 5 includes a drive mechanism 18
attached to the mainframe 10. In the illustrated embodiment,
the drive mechanism 18 is directly mounted (i.e., connected
without intermediary parts) tc the mainframe 10 by way of
drive sprocket 22 connected to a hub 26 (FIG. 2). The hub 26
is attached to a shaft (not shown) that extends through a drive
opening 30 (FIG. 4) of the mainframe 10. The sprocket 22,
hub 26 and shaft (not shown) rotate about a rotational axis R
(FIG. 5). As shown, the drive mechanism 18 includes tracks
34. In other embodiments, the drive mechanism 10 includes
wheels.

The compact tool carrier 5 includes a control station 36
(FIG. 1) which may include controls (not all controls being
shown) for propelling the compact tool carrier 5 forward
and/or for raising and lowering the loader 8. The control
station 36 may be mounted toward the rear of the compact tool
carrier 5 (i.e., opposite the attachment plate 12) and is gener-
ally adapted to allow for standing or walk-behind operation.
As used herein, *standing operation” generally refers to
operation in which the operator stands on a platform attached
to the compact tool carrier while “walk-behind operation™
generally refers to operation in which the operator stands on
the surface supperting the compact tool carrier 5. In the illus-
trated embodiment, the comnpact tool carrier 5 includes an
operator platform 37 (FIG. 2).

In embodiments in which the compact tool carrier 5
includes an operator platform 37 for standing operation, the
difference betweenthe height ofthe control station 36 (e.g., as
measured from the highest control for operating the loader or
propelling the apparatus forward) and the platform 37 may be
at least about 90 cm (e.g., from about 90 cm to about 130 cm).
In embodiments in which the operator walks behind the com-
pact tool carrier 5, the control station 36 may be at least about
90 cm (e.g., from about 90 cm to about 130 cm) from the
surface supporting the compact tool carrier. Such a range
generally complies with the zones of comfort and reach for
controls in earth-moving equipment set forth in ISO 6682
(2008) as determined from the physical dimensions of opera-
tors and minimum operator space envelope as set forth in ISO
3411 (2007), both of which are incorporated herein by refer-
ence for all relevant and consistent purposes.

In the illustrated embodiment, the control station 36 is
attached to an upper frame 39 (FIG. 7) that is attached and
supported by the mainframe 10. In other embodiments, rather
than being integrated as one unit in the compact tool carrier 5,
the control station 36 is separate fromn the body (e.g., main-
frame) of the carrier and is operated remotely. In such
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embodiments, the control station 36 may be wired or may
operate wirelessly to propel the carrier 5 and/or raise and
lower the loader 8.

The mainframe 10 includes a first side 38a and a second
side 384 generally opposite the first side 384. As used herein,
the term “mainframe” generally refers to a single weldment to
which the loader 8 1s attached, optionally through one or more
pivotal linkages. The mainframe 10 includes bracket portions
40a, 405 (FIG. 4) through which various pivot linkages are
attached. In the illustrated embodiment, the engine (not
shown) and the drive mechanism 18 comprising tracks or
wheels are directly connected to the mainframe 10.

The first loader arm 15a is pivotally connected to the first
side 384 of the mainframe 10, and the second loader arm 155
1s pivotally connected to the second side 384 of the mainframe
10. The loader arms 15a, 155 and sides 38a, 3856 of the
mainframe 10 each include three pivot points for pivoting the
loader 8 relative to the mainframe 10. The first side 38a of the
mainframe 10includes a forward pivot point P; (FIG.5) arear
pivot point P, and a central pivot point P, between the forward
pivot point P, and the rear pivot point P;. Similarly, the first
arm 154 includes a forward pivot point P, a rear pivot point
P, and a central pivot point P, between the forward pivot point
P, and the rear pivot peint P. The compact tool carrier 5
includes a first forward linkage 46a attached to the first side
38a of the mainframe 10 at its forward pivot point P, and
attached to the first arm 15« at its forward pivot point P,. A
first rear linkage 50a is attached to the first side 38z of the
mainframe 10 at its rear pivot point P, and is attached to the
firstarm 15a of the loader 8 at its rear pivot point Py, While the
carrier 5 is shown with two loader linkages 464, 50a on each
side of the carrier 5, in other embodiments the carrier 5
includes a single linkage.

An actuator 54, shown as a hydraulic cylinder, is attached
to the first side 38a of the mainframe 10 at its center pivot
point P and is attached to the loader arm 154 at its center
pivot point P to raise the loader 8. The compact tool carrier 5
may mclude a single actuator 54, or, as in other embodiments,
a second actuator (not shown) is connected to the second side
385 (FIG. 4) of the mainframe 10 and the second arm 154
(FIG.1). The actuator 54 is powered to raise the loader 8 and,
in some embodiments, is also powered to lower the loader 8
{as opposed to a one-way actuator lowered by gravity alone).

The second side 385 (FIG. 4) of the mainframe 10 may
include a forward pivot point and a rear pivot point to which
a second forward linkage 465 (FI1G. 1) and second rear link-
age (not shown) are respectively attached. The second arm
1556 may also include a forward pivot point and rear pivot
point to which the second forward linkage 465 and second
rear linkage are attached. In embodiments in which the com-
pacttool carrier 5 includes a second actuator (not shown), the
second side 385 of the mainframe 10 includes a central pivot
point between its forward pivot point and its rear pivot point,
and the second arm 156 also includes a central pivot point
between its forward pivot point and its rear pivot point. The
second cylinder may be attached to the central pivot point of
the second side 385 of the mainframe 10 and the central pivot
point of the second arm 155.

Insome embodiments, the first and second ends 38a, 385 of
the mainframe 10 and the first and second loader arms 15«4,
154 do not include more than three pivot points at which the
mainframe 10 and loader 8 pivot relative to each other. While
the actuator 54 is shown as being attached between the other
two linkages 46a, 50a, in other embodiments the actnator 54
is forward to both linkages 464, 50a or rearward to both

EX1029 / Page 286 of 292
Kubota North America Corporation et al



US 9,321,386 B1

5

linkages 464, 50a. Further, each side of the carrier 5 having an
actuator 54 may include a single linkage rather than two
linkages.

In some embodiments, the mainframe 10 is characterized
by a relatively low profile (i.e., the pivot points are positioned
relatively low on the mainframe allowing its height 10 be
reduced). The rotational axis R (FIG. 5) and the bottom of the
compact tool carrier 5 (FIG. 2) are separated by a distance D1.
Generally, the bottom of the compact tool carrier 5 corre-
sponds to the point at which the drive mechanism 18 contacts
the surface supporting the compact tool carrier 5. The rota-
tional axis R and the forward pivot point P, of the first side
384 of the mainframe 10 are separated by a vertical distance
D2. The rotational axis R and the rear pivot point P, are
separated by a vertical distance D3. The rotational axis R and
the central pivot point P, are separated by a vertical distance
D4. Each of D2, D3 and D4 is less than about 1.5 times D1
(1.5xD1). In some embodiments, each of D2, D3 and D4 is
less than D1 or even less than about 0.75 times D1 (0.75xD1).

The mainframe 10 profile may also be expressed relative to
the distance D5 between the rotational axis R (FIG. 5) and the
bottom 57 of the mainframe 10. Each of D2, D3 and D4 is less
than about twice D5 (2xD5). In some embodiments, each of
D2, D3 and D4 is less than about 1.75 times D5 (1.75xD5) or
less than about 1.5 times D5 (1.5xD5). P2 and P3 may be
relatively lower than P1 and their distances D3, D4 from the
rotational axis R may be even less than about 1.25 times D5
(1.25xD5). The distance D6 between the top 59 of the first
side 38 of the mainframe 10 and the highest pivot point (P,
in the illustrated embodiment), is less than about 1.5 times
DS, less than about D5 or less than about 0.75 times D5.

The second side 386 (FIG. 1) of the mainframe 10 may
have a similar pivot point arrangement. The rotational axis R
and the forward pivot point of the second side 385 are sepa-
rated by a vertical distance D2' (not shown). The rotational
axis R and the rear pivot point of the second side are separated
by a vertical distance D3' (not shown). The rotational axis R
and the central pivot point (if any) of the second side 385 of
mainframe 10 are separated by a vertical distance D4' (not
shown). Each of D2', D3' and D4' is less than about 1.5 times
D1 (1.5xD1) or less than D1 or even less than about 0.75
times D1 (0.75xD1). The rotational axis R and the bottom of
the second side 385 of the mainframe 10 are separated by a
vertical distance D5' (not shown). Each of D2', D3' and D4 is
less than twice D5 (2xDS") or less than about 1.75 times DS'
(1.75xD5") or less than about 1.5 times D5' (1.5xD5"). D3'and
D4' may be even less than about 1.25 times D5' (1.25xD5').
The distance Dé' between the top of the second side 385 of the
mainframe 10 and the highest pivot point is less than about 1.5
times D35', less than about D5' or less than about 0.75 times
Ds'.

The compact tool carrier 5 includes an engine (not shown)
for propelling the drive mechanism 18. As shown in FIG. 6,
the engine may be mounted to an engine bracket 60 that forms
part of the mainframe 10. The engine may drive a hydraulic
pump that powers hydraulic motors (not shown) which drive
the drive mechanism 18 (FIG. 1) and which provide hydraulic
power to actuator 54. The mainframe 10 includes a reservoir
64 for storing and cycling of hydraulic fluid.

Compared to conventional compact tool carriers, embodi-
ments of the compact tool carrier 5 described above have
several advantages. By positioning the pivot points relatively
low on the mainframe 10, the mass of the mainframe 10 and
the resulting cost of the carrier 5 may be reduced. Further,
such a low-profile mainframe 10 improves visibility for the
operator and allows the center of gravity of the carrier 5 to be
lowered which improves its stability. In embodiments in
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which the carrier 5 includes an actuator 54 (FIG. 5} for lifting
the loader 8 that is disposed between forward linkage 464 and
a rear linkage 50q on at least one side 384, 385 of the main-
frame 10, the loader 8 is characterized by an travel path in
which the loader travels vertically rather than over a radial
path. The vertical travel path of the loader 8 is more effective
relative to conventional travel paths for compact tool carriers
5 as the carrier 5 may operate closer to other structures.

As used herein, the terms “about,” “substantially.” “essen-
tially” and “approximately” when used in conjunction with
ranges of dimensions, concentrations, temperatures or other
physical or chemical properties or characteristics is meant to
cover variations that may exist in the upper and/or lower
limits of the ranges of the properties or characteristics, includ-
ing, for example, variations resulting from roundmg, mea-
surement methodology or other statistical variation.

‘When introducing elements of the present disclosure or the
embodiment(s) thereof, the articles “a”, “an”, “the” and
“said” are intended to mean that there are one or more of the
elements. The terms “comprising,” “including,” “containing”
and “having” are intended to be inclusive and mean that there
may be additional elements other than the listed elements.
The use of terms indicating a particular orientation (e.g.,
“top”, “bottom”, ““side”, etc.) is for convenience of descrip-
tion and does not require any particular orientation of the item
described.

As various changes could be made in the above construc-
tions and methods without departing from the scope of the
disclosure, it is intended that all matter contained in the above
description and shown in the accompanying drawing[s] shall
be interpreted as illustrative and not in a limiting sense.

2 s

What is claimed is:

1. A compact tool carrier configured for standing or walk-
behind operator control and having a longitudinal axis and a
mass of less than about 1500 kg, the compact tool carrier
comprising:

a loader having an arm, the loader being adapted to carry a

tool;

a mainframe for supporting the loader, the mainframe hav-
ing a first side and a second side, and having a front end
and a rear end relative to the longitudinal axis, the main-
frame comprising an engine bracket that extends from
the first side toward the second side for mounting an
engine to the mainframe, the engine bracket being
spaced from the rear end of the mainframe, the loader
arm not being directly attached to the mainframe;

a linkage pivotally attached to the first side of the main-
frame and pivotally attached to the loader arm;

an actuator pivotally attached to the first side of the main-
frame and pivotally attached to the loader arm; and

a control station having operater controls for propelling the
compact tool carrier forward and for raising and lower-
ing the loader, the control station being mounted toward
the rear of the compact tool carrier and adapted to allow
for standing or walk-behind operation.

2. The compact tool carrier as set forth in claim 1 wherein

the mainframe incorporates a single weldment.

3. The compact tool carrier as set forth in claim 1 wherein
the loader arm is a first Joader arm and the linkage is a first
linkage, the loader comprising a second loader arm and the
compact tool carrier comprising a second linkage pivotally
attached to the second side of the mainframe and pivotally
attached to the second loader arm.

4. The compact tool carrier as set forth in claim 3 wherein
the actuator is a first actuator, the compact tool carrier com-
prising a second actuator, the second actuator being, pivotally
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attached to the second side of the mainframe and pivotally
attached to the second loader arm.

5. The compact tool carrier as set forth in claim 1 compris-
ing a drive mechanism comprising tracks or wheels, the drive
mechanism being attached to the mainframe.

6. The compact tool carrier as set forth in claim 1 compris-
ing an engine to propel a drive mechanism, the engine being
attached to the engine bracket.

7. The compact tool carrier as set forth in claim 1 wherein
the actuator is a hydraulic cylinder.

8. The compact tool carrier as set forth in claim 1 wherein
each loader arm incorporates a single weldment.

9. The compact tool carrier as set forth in claim 1 wherein
the control station is mounted toward the rear of the compact
tool carrier, the compact tool carrier comprising an operator
platform for standing operation of the compact tool carrier,
the difference between the height of the control station and
the height of the platform being at least 90 cm.

10. The compact tool carrier as set forth in claim 1 wherein
the control station is mounted toward the rear of the compact
tool carrier, and the height of the control station from a sur-
face supporting the compact tool carrier is at least 90 cm.

11. A method for operating the compact tool carrier as set
forth in claim 1, the method comprising standing behind the
compact tool carrier and operating the control station to pro-
pel the compact tool carrier forward and/or raise or lower the
loader.

12. The method as set forth in claim 11 wherein the control
station is operated while standing on an operator platform or

while standing on a surface supporting the compact tool car- 3

rier.

13. The compact tool carrier as set forth in claim 1 further
comprising a tool attached to the loader, the tool being
selected from the group consisting of a bucket, auger, fork,
stump grinder, tiller and roller.

14. The compact tool carrier as set forth in claim 1 wherein
a single linkage 1s attached to the first side of the mainframe
and pivotally attached to the loader arm.

15. A compact tool carrier comprising:

a loader adapted to carry a tool;

amainframe for supporting the loader, the mainframe hav-

ing a first side and a second side. and having a front end
and a rear end relative to the longitudinal axis, the main-
frame comprising an engine bracket that extends from
the first side toward the second side for mounting an
engine to the mainframe, the engine bracket being
spaced from the rear end of the mainframe, each side
having a top and a bottom, the first side of the mainframe
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having at least two pivot points relative to the loader, the
loader not being directly attached to the mainframe;

a linkage pivotally attached to the first side of the main-
frame at a pivot point and pivotally attached to the
loader;

an actuator pivotally attached to the first side of the main-
frame at a pivot point and pivotally attached to the
loader;

a drive mechanism comprising tracks or wheels for propel-
ling the compact tool carrier over a supporting surface,
the drive mechanism being attached to the mainframe
about a rotational axis, the compact tool carrier having a
bottom at which the drive mechanism contacts the sup-
porting surface, the rotational axis and bottom of the
compact tool carrier being separated by a vettical dis-
tance D1, the rotational axis and each pivot point being
separated by a vertical distance, each vertical distance
between the rotational axis and a pivot point being less
than 1.5 times D1; and

a control station having operator controls for propelling the
compact tool carrier forward and for raising and/ar low-
ering the loader, the control station being mounted
toward the rear of the compact tool carrier and adapted to
allow for standing or walk-behind operation.

16. The compact tool carrier as set forth in claim 15
wherein the rotational axis and the pivot point at which the
linkage is attached are separated by a vertical distance D2, the
rotational axis and the pivot point at which the actuator is
attached are separated by a vertical distance D3, both D2 and
D3 being less than 1.5 times D1.

17. The compact tool carrier as set forth in claim 16
wherein the second side of the mainframe comprises two
pivot points, each vertical distance between the rotational axis
and a pivot point being less than 1.5 times D1.

18. The compact tool carrier as set forth in claim 16
wherein the rotational axis and the bottom of the first side of
the 1nainframe are separated by a vertical distance D5, both
D2 and D3 being less than twice D5.

19. The compact tool carrier as set forth in claim 18
wherein the first side of the mainframe comprises a top most
pivot point, the top most pivot point and the top of the first side
of the mainframe being separated by a vertical distance D6,
D6 being less than about 1.5 times D5.

20. The compact tool carrier as set forth in claim 15 further
comprising a tool attached to the loader, the tool being
selected from the group consisting of a bucket, auger, fork,
stump grinder, tiller and roller.
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Wisconsin — Madison, in 1984; and a Masters of Science of Indusirial Administration
degree (now call a Masters of Business Admimistration), from Camegie Mellon University,
in 1989,

b3

I have been an employee of The Toro Company for 21 years. For the last 12 vears, I have
worked in Toro’s Siteworks Division, marketing compact utility equipment including min

skid steer loaders. Toro refers to mini skid steer loaders as compact utility Joaders.

3. My current fitle is Director of Marketing, Siteworks Division, | have held this position

approximately for the last 3 years. My responsibilities Include product development,
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wyomotion, market analysis, long range and annual planning for Toro specialty construction
1 3 TR ) A = . b

business.

4, | estimate that the market in the United States for skid steer loaders that carry a seated
operator, which loaders are referred 1o as “skid steer loaders” when they have four ground
engaging wheels or as “compact track loaders” when they have a pair of ground engaging

tracks, was about 70,000-80.000 units in 2015,

5. By contrast, [ estimate that the 2015 market in the United States for mini skid steers in
which the operator stands on or walks behind the wnit was about 8-12% of the 2015 U8,

market for skid steer loaders.

6. With respeet to the baseline Toro Fiscal Year of 2007 (the period of November 1, 2006
October 31, 2007), Toro experienced the following year by vear mini skid steer sales

performances on a unit volume basis relative to FY 2007

m’ﬁi‘(ym PY 2008 — (11/1/2007-10/31/2008) 42% below FY 2007
Toro FY 2009 - (11/1/2008-10/31/2009) | 78% below FY 2007
Toro FY 2010 — (1 1/1/2009-10/3172010) 75% below FY 2007

I Toro FY 2011 « (1 1/1/2010-10/31/201 1) S3% below FY 2007
Toro FY 2012 — (11/1/2011-10/31/2012) 46% below FY 2007
Tare FY 2013 - (11/172012-10/31/2013) 35% below FY 2007
Toro FY 2014~ (1 1/1/2013-10/31/2014) 13% below FY 2007

7. Tt wasn't until Toro FY 2018 (11/1/2014 ~10/31/2015) that Toro’s mini skid steer unit

volume excesded Toro FY 2007 unit volume.

2.
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9. Toro initiated an engineering project in March of 2013 to develop what became Toro’s

Dingo TX 1000 vertical lift compact utility loader,

9. 1 declare that all statements made herein of my own knowledge are true and that all
statements made on information-and belicf are belicved 1o be true; and further that these
statements were made with the knowledge that willful, false staiements and the like so
made are punishable by fine or imprisonment, or both, under Section 1001 of Title 18 of
the United States Code and that such willful, false statements may jeopardize the validity

and/or enforceability of the application and/or any patent issuing therefrom,

February 24, 2017 Respectfutly submitted,
] f;? o f««:y »
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