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Petitioner respectfully opposes Patent Owner’s (“PO’s”) Supplemental Brief
regarding “Settled Expectations” in iRhythm Techs., Inc. v. Welch Allyn, Inc.,
IPR2025-00363, Paper 10 (P.T.A.B. June 6, 2025). In iRhythm, the petitioner itself
affirmatively cited the relevant pending application in an Information Disclosure
Statement and did not seek early review. Here, the Examiner, not the Petitioner, cited
U.S. Patent 8,891,298 (“the ’298 patent”) among ten other U.S. patent documents
during the prosecution of U.S. Patent 10,824,340 (“the 340 patent). The Examiner
merely considered the 298 patent and the other patent documents as being pertinent,
but did not apply any of them to the *340 patent’s then pending claims. Discretionary
denial based upon Patent Owner’s arguments would impose undue burden upon all
applicants, whenever a reference is considered pertinent during the prosecution of
all applications. It would also encourage stakeholders to file premature, unnecessary
challenges against any pertinent patents/applications, simply to preserve standing.
As such, no Petitioner should be required to proactively seek the Board’s review
under such circumstances. Petitioner diligently and timely filed this inter partes
review after Patent Owner served its infringement contentions, consistent with the
Board’s precedent. Ex. 1083. See, e.g., Fintiv at 11 (Noting reasonableness of
waiting to file petition until after “[petitioner] learns which claims are being asserted
against it in the parallel proceeding.”). Thus, there are no “settled expectations” that

would warrant denial of institution.
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