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The ’333 Patent
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The Purported Invention

Methods of treating sleep apnea using a networked 
PAP system that sends data to a cell phone

Pet., 2
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The ’333 Patent

EX1001, Fig. 8Pet., 2; EX1003, ¶105
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State of the Art
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A Number of Auto-Adjusting PAPs Were Available at the Time

Pet., 2; EX1003, ¶82 EX1032, 2-3
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Graphical Web-Based Mobile Phones Were Available to Consumers at the Time

Pet., 2, 39; EX1005, ¶¶25-31

The Nokia 9000 Communicator

EX1005, ¶¶25-31
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Cell Phones Were Being Incorporated Into Telemedicine Systems

EX1008, 
Abstract, [0072]

EX1044 (Toge), 
Cover 
(annotated), 
Abstract

Pet., 7-8, 19-20; Kirkness, ¶¶117, 137; 
Chatterjee, ¶¶135, 182

EX1008 (Kumar), Cover (annotated)
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Cell Phones Were Being Incorporated Into Telemedicine Systems

Pet., 2, 8; Kirkness, ¶137; 
Chatterjee, ¶¶54, 135

EX1045 (Orbach), Cover (annotated)

EX1049 (Quy), 
Cover (annotated), Abstract

EX1045 (Orbach), Abstract
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Asserted Prior Art
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Toge Discloses a Networked PAP Telemedicine System

Pet., 2; Kirkness, ¶¶107-116; Chatterjee, ¶¶58-60
EX1044 (Toge), 
Fig. 1
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Kumar Discloses a Networked Multi-Purpose Telemedicine System

Pet., 2, 14; Kirkness, ¶¶117-118; Chatterjee, ¶¶63-64
EX1008 (Kumar),
Fig .1A (annotated)
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Norman Discloses a CPAP System

Pet., 2, 14-15; Kirkness, ¶¶119-121; Chatterjee, ¶¶65-80

EX1059 (Norman),
Fig. 6

Norman Discloses a Processor to Analyze Respiratory Airflow, 
Detect Abnormal Respirations, and Direct a Titration Device to Adjust Air Pressure Accordingly
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Grounds
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Petition Grounds

Ground Claim(s) Challenge

1 15-17, 20-24, and 
26-29

35 U.S.C. § 103 as being obvious over Toge in 
view of Kumar

2 15-18, 20-24, and 
25-29

35 U.S.C. § 103 as being obvious over Toge in 
view of Kumar and Norman

3 19 35 U.S.C. § 103 as being obvious over Toge in 
view of Kumar and Burton

4 19 35 U.S.C. § 103 as being obvious over Toge in 
view of Kumar, Norman, and Burton

Pet., 1
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Disputed Limitations
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Grounds I and III: Toge in View of Kumar

“Determine a Quantified Level of Severity Data”
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’333 Patent, Claim 15

∗ ∗ ∗

∗ ∗ ∗

EX1001, cl. 15 (excerpt)
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No Dispute That Toge Discloses Determining Metrics 
Based on Apnea Symptoms

Sur-Reply, 3

Sur-Rep., 3

ResMed Corp. - IPR2025-00246 
ResMed Corp. v. Cleveland Medical Devices, Inc. 

Ex. 1087 - Page 22



23

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

“A Quantified Level of Severity Data” Should Be Given 
Its Plain and Ordinary Meaning

“quantified level of severity data”

Petitioner’s Construction PO’s Construction

plain and ordinary meaning
a [calculated] value that indicates 
how dire a patient’s symptoms are

POR, 8; Rep., 2-6; Sur-Rep., 7
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There Is No Intrinsic Support for PO’s Construction

EX1001, 
22:25-28

EX1001, 
3:44-46

EX1001, 
45:34-42

Rep., 3-4; EX1058 ¶32

 “Quantified level of severity” is 
not defined in the specification

 No language in the specification 
resembling or even consistent 
with PO’s construction

 Specification discussion of “level 
of severity” is broad

 “Quantitative level of severity” 
can be derived from a variety of 
different measurements
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The Only Extrinsic Support for PO’s Construction Is PO’s Experts

 PO’s construction differs from 
its expert’s description 

 Relied on no medical dictionary 
or treatises for a “commonly 
used term”

 Dr. D’Ambrosio’s opinion was 
on whether the term was 
indefinite, not its meaning for 
claim construction

Rep., 3-4, POR, 8-9

EX1058 
¶32

EX1058 
¶¶27-28
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Toge Discloses “determin[ing] a quantified level of severity data”

Pet., 15-17; Rep., 6-7; Kirkness, ¶¶156-160

EX1044, Fig. 3 

EX1044, Fig. 2

EX1044, [0038]
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PO’s Own Evidence Confirms That Tidal Volume Measures Severity

EX2028, 13-14 

Sur-Rep., 7
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Tidal Volume is “a quantified level of severity data based on 
the subject’s sleep apnea symptoms”

EX1003, ¶157

EX1044, [0039]

EX1044, [0034]-[0035]

Pet., 15-17; Rep., 6-8; Kirkness, ¶¶156-160
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Grounds II and IV: Toge in View of Kumar and Norman

“Integrated Into”
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’333 Patent, Claim 15

∗ ∗ ∗

EX1001, cl. 15 (excerpt)
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“Integrated Into” Should Be Given Its Plain and Ordinary Meaning

“Integrated Into”

Petitioner PO’s Construction

plain and ordinary meaning
“the processor is inside the 

PAP/CPAP device”

Pet., 6; Rep., 8-9; POR, 13; Sur-Rep., 10; Kirkness, ¶129; Chatterjee, ¶81
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PO’s Construction Is Unsupported by the ’333 Specification

EX1001, 
Fig. 8

 The ’333 specification does 
not define “integrated into”

 “integrated into” is not 
described in the specification

 Primary embodiment does not 
depict a processor “inside” of 
the CPAP device

Rep., 8-12
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A claim construction that excludes the preferred 
embodiment is rarely, if ever, correct

SynQor, Inc. v. Artesyn Techs., Inc., 709 F.3d 1365, 1378-79 (Fed. Cir. 2013)
(internal quotation marks omitted)

Rep., 12
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No Dispute That Toge Discloses a Processor Integrated Into the PAP/CPAP

EX1044, Fig. 3 

EX1044, Fig. 2
Pet., 11-13; Rep., 9-11; Sur-Rep., 11
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Norman Discloses a Processor Integrated Into the PAP/CPAP

Rep., 11
EX1059, [0020], [0023] EX1059, Fig. 6 (annotated)
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Motivation to Combine Toge and Kumar in View of Norman
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A POSITA Would Have Been Motivated to Integrate Norman’s Automated 
Titration System With the Toge-Kumar System

Pet., 49-50; Rep., 12-13

 Increase accuracy and efficacy 
of the PAP treatment

EX1003, 
¶222
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A POSITA Would Have Been Motivated to Integrate Norman’s Automated 
Titration System With the Toge-Kumar System

Pet., 49-50; Rep., 12-13

 Increase accuracy and efficacy of the PAP treatment

EX1003, ¶223
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A POSITA Would Have Been Motivated to Integrate Norman’s Automated 
Titration System With the Toge-Kumar System

Pet., 49-50; Rep., 12-13 EX1059, ¶33

 Improve patient compliance
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Contingent Motion to Amend
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37 C.F.R. § 42.121 Written Description Requirements
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PO Failed to Satisfy the 37 C.F.R. § 42.121 Written Description Requirement 
for All Applications in the Priority Chain

PO Did Not Show Written Description Support in 
U.S. Patent App. Nos. 13/074,901 and 11/879,934 for the Substitute Claims

EX1001, Cover

Sur-Rep. MTA, 1-2
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The specification disclosure “must clearly allow [a POSITA] 
to recognize that the inventor invented what is claimed.”

Ariad Pharm., Inc. v. Eli Lilly & Co., 598 F.3d 1336, 1351 (Fed. Cir. 2010) 
(en banc) (internal quotation marks and brackets omitted)

The written description must demonstrate that “the 
inventor possessed the invention.”

LizardTech, Inc. v. Earth Resource Mapping, Inc., 424 F.3d 1336, 1345 (Fed. Cir. 2005)

Opp., 1-2
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The ’715 Application Lacks Written Description Support 
for a Subject’s Cell Phone That Adjusts PAP Therapy

PO’s ’715 Cites Neither Disclose Nor Suggest 
a Subject’s Cell Phone That Adjusts PAP Therapy

Mot. Amd., 7-8; Opp., 5-8; Rep., 2-3; Sur-Rep. MTA, 3-4

Citation Disclosure
Disclose or Suggest 

Cell Phone PAP
therapy adjustment

5:2-12 transmission of PAP data from a diagnostic device to an intermediary 
device/cell phone N

11:17-12:1 remote programming of the PAP (while the subject sleeps) N

29:22-29 cell phone/receiver that transmits PAP data to a remote site for analysis N

30:9-31:12 cell phone/processor that can be tethered to sensors or be part of a 
remote communication station N

34:20-24 diagnostic device output used for clinician or subject adjustment of PAP N

72:25-73:18 signal from remote site that adjusts the treatment device (Fig. 10) N

EX1002 (’715 File History)
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The ’899 Application Lacks Written Description Support 
for a Subject’s Cell Phone That Adjusts PAP Therapy

Mot. Amd., 7-8; Opp., 2-5; Rep., 2-3; Sur-Rep. MTA, 3-4

PO’s ’899 Cites Neither Disclose Nor Suggest 
a Subject’s Cell Phone That Adjusts PAP Therapy

Citation Disclosure
Disclose or Suggest 

Cell Phone PAP
therapy adjustment

33:14-23 cell phone/processor can be tethered to sensors and analyze 
sensor data N

33:22-23 processor can be part of a remote communications station N

34:9-21 remote communication station/cell phone transmits data to a 
remote site N

38:24-39:28 a clinician or the subject adjusts a treatment device based on 
an output from a diagnostic device N

EX2033 (’899 File History)
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[P]ointing to an amalgam of disclosures from 
which an artisan could have created the claimed 
invention does not satisfy this requirement.

Flash-Control, LLC v. Intel Corp., 2021 WL 2944592, *3 (Fed. Cir. 2021) 
(internal quotation marks omitted)

Opp., 2; Sur-Rep. MTA, 5
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Applicant’s Argument in an Amendment Are Not Corroborating Evidence

Statements by counsel in the brief cannot take the place of evidence

In re Cole, 326 F.2d 769, 773 (CCPA 1964)

[A]rguments presented by applicant cannot take the place of factually 
supported objective evidence

MPEP § 2145

Sur-Rep. MTA, 3-4; EX1002, 308
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Disputed Limitations – Motion to Amend
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A Subject’s Cell Phone That Receives and Displays PAP Data
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Kumar Discloses a Patient Cell Phone That Receives and Displays PAP Data

Opp., 10-14, 19-21; 
Chatterjee Opp., ¶¶13-16, 38 EX1008 (Kumar), Fig .1A (annotated)

EX1008 (Kumar), [0072], [0075]
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A POSITA Would Have Been Motivated to Integrate 
a Patient’s Cell Phone With Toge’s PAP System

Pet., 39; Opp., 11-14, 20-21; Sur-Rep. MTA, 9-10

Cell Phones That Displayed Data Were Readily Available at the Time

EX1005, ¶¶25-31
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A POSITA Would Have Been Motivated to Integrate 
a Patient’s Cell Phone With Toge’s PAP System

Inventors Routinely Implemented Cell Phones With Telemedicine Systems

Sur-Rep. MTA, 9-10; EX1049 7:15-29; cl. 51; EX1045, [0011]-[0065], 
[0077]-[0079], [0292]; EX1044, Abstract; EX1008, Abstract, [0072]

1999
Quy consumer web-

enabled cellular phone 
in a networked health 

monitoring system

2002
Toge physician cell phone 

in a networked PAP system

Kumar client cell phone 
in a networked 

telemedicine system

2005
Orbach patient cellular 

phone in a networked 
telemedicine system

1997 1998 1999 2000 2001 2002 2003 2004 2005

’333 Patent
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Toge Is Not Directed to the Physician

Opp., 13

EX1044, [0026]

EX1044, [0030]
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A POSITA Would Have Been Motivated to Integrate 
a Patient’s Cell Phone With Toge’s PAP System

 Enable patients to easily view treatment data

 Allow storage of patient data for later viewing any time 
or any place

 Encourage patient compliance

 Increase patient engagement

 Reduce PAP form factor

Opp., 11-14; Sur-Rep. MTA, 8-10 
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A POSITA Would Have Been Motivated to Integrate 
a Patient’s Cell Phone With Toge’s PAP System

Opp., 11-14; Sur-Rep. MTA, 8-10 EX1072, ¶18
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Subject’s Cell Phone That Adjusts PAP Therapy
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Toge Discloses a Cell Phone That Adjusts PAP Therapy

“And so the mobile device 
that can adjust the PAP -- 
the therapy provided by 
the PAP was clearly 
disclosed and known at 
the relevant time period, 
for example, because 
Toge talks about it.”

EX1044, 
Fig. 1 (annotated),

 [0019]

EX2051, 41:13-17

Pet., 18-19, 39-40; 
Opp., 10-11, 22; 
Sur-Rep. MTA, 6-7; 
EX1044, [0019], [0027]
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Kumar Discloses a Patient Cell Phone With Downloadable Software

Pet., 39-40; Kirkness, ¶117; Chatterjee ¶ 63; Opp., 10-14, 22

EX1008, [0074]

EX1008, [0072]
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A POSITA Would Have Found It Obvious to Implement 
Toge’s PAP Adjustment Functionality on Kumar’s Patient Cell Phone

“Well, I think even this portion in 
Paragraph 27 that you pointed me to, it's 
talking about to prevent the patient 
from setting incorrect values. So this is 
express disclosure in Toge where Toge 
is talking about that a patient could have 
access to a device that can control the 
values that are set for the patient's PAP 
device. It's simply stating that there 
should be guard rails provided, for 
example, by providing a password.”

EX1044, [0026]

EX2051, 48:17-23 (discussing EX1044, [0027])

Pet., 39-40; Opp., 13-14, 22-25; Sur-Rep. MTA, 6-8

Toge Contemplates Patient Adjustment of PAP Therapy

ResMed Corp. - IPR2025-00246 
ResMed Corp. v. Cleveland Medical Devices, Inc. 

Ex. 1087 - Page 59



60

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

A POSITA Would Have Found It Obvious to Implement 
Toge’s PAP Adjustment Functionality on Kumar’s Patient’s Cell Phone

Opp., 22-25; Sur-Rep. MTA, 6-8
EX2051, 46:25-47:12

Chatterjee Opp., ¶43

“To the contrary, Toge expressly talks about 
that if a patient is doing this, then there 
should be guard rails. And again, in the 
combination one of ordinary skill would have 
seen that Kumar's expressly disclosing a 
patient-side cell phone. Kumar is expressly 
disclosing the use of a downloadable 
software, a plug-in, that allows that patient's 
cell phone to communicate with the PAP 
device, and it would have been natural, very 
natural, and there would be significant 
motivation for one of ordinary skill in that 
combined system to implement this 
functionality at the patient-side cell phone.”
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A POSITA Would Have Been Motivated to Implement PAP Adjustment 
Functionality on a Patient’s Cell Phone

Opp., 22-25; Sur-Rep. MTA, 8-9; Chatterjee Opp., ¶¶43-45 ; Kirkness Opp., ¶¶16-19

Kirkness Opp., ¶18

 Allow patient to more 
easily adjust PAP while 
connected to device
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62

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

A POSITA Would Have Been Motivated to Implement PAP Adjustment 
Functionality on a Patient’s Cell Phone

Opp., 22-25; Sur-Rep. MTA, 8-9; Chatterjee Opp., ¶¶43-45 ; Kirkness Opp., ¶¶16-19

 Increase patient engagement and compliance

Kirkness Opp., ¶18

Kirkness Opp., ¶19
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

A POSITA Would Have Been Motivated to Implement PAP Adjustment 
Functionality on a Patient’s Cell Phone

Kirkness Opp., ¶17

Opp., 22-25; Sur-Rep. MTA, 8-9; Chatterjee Opp., ¶¶43-45 ; Kirkness Opp., ¶¶16-19

 Allow physician device to 
direct proximate patient 
cell phone to adjust 
prescription pressure
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

A POSITA Would Have Been Motivated to Implement PAP Adjustment 
Functionality on a Patient’s Cell Phone

Kirkness 
Opp., 
¶17Opp., 22-25; Sur-Rep. MTA, 8-9; Chatterjee Opp., ¶¶43-45 ; Kirkness Opp., ¶¶16-19

 Adjust PAP expeditiously in 
an emergency
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

A POSITA Would Have Been Motivated to Implement PAP Adjustment 
Functionality on a Patient’s Cell Phone

Opp., 22-25; Sur-Rep. MTA, 8-9; Chatterjee Opp., ¶¶43-45 ; Kirkness Opp., ¶¶16-19

 Decrease PAP device form 
factor

Kirkness Opp., ¶19
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

“Remote Internet Site”
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

A POSITA Would Have Been Motivated to Implement 
Kumar’s Remote Internet Site With Toge’s PAP System

A remote server implemented on Toge’s physician computer 
would not inherently have security or performance issues

EX1044, [0017]

EX1008, [0069]

Opp., 15-17; Sur-Rep. MTA, 10-12
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

A POSITA Would Have Been Motivated to Implement 
Kumar’s Remote Internet Site With Toge’s PAP System

 Toge PAP still able to send 
data in emergencies as before 
modification with remote 
internet site

Opp., 16-17; Sur-Rep. MTA, 10-12; EX2051, 28:10-29:11, 30:11-21; 29:12-24, 32:8-33:12; 31:22-32:4

A remote server implemented on Toge’s physician computer 
would not interfere with Toge’s purpose

EX1044 (Toge), 
Fig. 1
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

A POSITA Would Have Been Motivated to Implement 
Kumar’s Remote Internet Site With Toge’s PAP System

 Toge-Kumar system still sends data in real time through 
server

• Long-polling
• Continuous query
• TCP/web packets

Opp., 16-17; Sur-Rep. MTA, 10-12; EX2051, 28:10-29:11, 30:11-21; 29:12-24, 32:8-33:12; 31:22-32:4

A remote server implemented on Toge’s physician computer 
would not interfere with Toge’s purpose
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

A POSITA Would Have Been Motivated to Implement 
Kumar’s Remote Internet Site With Toge’s PAP System

Opp., 16-17; Sur-Rep. MTA, 10-12; EX1072, ¶ 31

ResMed Corp. - IPR2025-00246 
ResMed Corp. v. Cleveland Medical Devices, Inc. 

Ex. 1087 - Page 70



71

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

[O]ur case law does not require that a particular 
combination must be the preferred, or the most 
desirable, combination described in the prior art in 
order to provide motivation for the current 
invention.

In re Fulton, 391 F.3d 1195, 1200 (Fed. Cir. 2004)

Sur-Rep. MTA, 12
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

[A] given course of action often has simultaneous 
advantages and disadvantages, and this does not 
necessarily obviate a motivation to combine

Medichem, S.A. v. Rolabo, S.L., 437 F.3d 1157, 1165 (Fed. Cir. 2006)

Opp., 21
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Real Party in Interest
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Opp. Mot. Term., 1-2 

“[A] party that funds and directs and controls an IPR or [PGR] 
proceeding constitutes a ‘real party-in-interest.’”

Wi-Fi One, LLC v. Broadcom Corp., 887 F.3d 1329, 1336 (Fed. Cir. 2018)

The RPI analysis examines the “relationship between a party and a 
proceeding,” not “between parties.”

Par Pharm. v. Jazz Pharm., Inc., IPR2015-00546, Paper 25, at 14 (July 28, 2015)
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Resmed Corp. Is the Only Real Party in Interest

EX1080

Opp. Mot. Term., 2 
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DEMONSTRATIVE EXHIBIT – NOT EVIDENCE

Resmed Corp. Is the Only Real Party in Interest

Opp. Mot. Term., 2 EX1081

ResMed Corp. - IPR2025-00246 
ResMed Corp. v. Cleveland Medical Devices, Inc. 

Ex. 1087 - Page 76



77

DEMONSTRATIVE EXHIBIT – NOT EVIDENCE
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