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I. INTRODUCTION 

The Petition established that the challenged claims of the ’029 Patent (directed 

to a networked PAP device) would have been obvious over Truitt in view of the 

knowledge of a POSITA or in view of Kumar and, further, Mumford.  The POR 

confirms this.  Indeed, PO primarily argues that Truitt does not disclose “calculating 

the data of a severity of the sleep disorder symptoms of a subject.”  POR, 14  But 

PO’s arguments are unsupported, ignore disclosures in Truitt and Kumar, and 

overlook the law. 

II. GROUND I: THE CHALLENGED CLAIMS ARE UNPATENTABLE 
OVER TRUITT IN VIEW OF KUMAR 

A. Truitt discloses a PAP device with an airflow sensor “adapted for 
measuring or deriving the respiratory airflow of a subject” 

The Petition details Truitt’s disclosure of an airflow sensor “adapted for 

measuring or deriving the respiratory airflow of a subject,” where Truitt discloses 

an air flow sensing system that can calculate the gas flow or volume “passing 

through conduit 56 and controlling operations of the PAP device,” where controller 

38 receives flow signals and pressure signals from flow/volume sensing assembly 

72 and pressure sensor 22, respectively, to distinguish between the inspiratory and 

expiratory phase of the patient’s breathing cycle.”  Pet., 28; Kirkness ¶219; 

Chatterjee ¶106 (emphasis omitted); see also DI, 24-25.  Indeed, Truitt explicitly 

discloses a PAP/CPAP that can measure or derive a patient’s respiratory airflow.  
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Kirkness Reply ¶¶4-7.  For instance, Truitt describes a pressure sensor that 

“measur[es] the pressure at the patient” (i.e., measure the patient’s “respiratory 

airflow”) or whose signal can be “used to estimate the pressure at the patient” (i.e., 

derive the patient’s “respiratory airflow.”  See EX1007, 6:1-5; Kirkness Reply ¶5.   

In addition, it was well-known to the POSITA at the time how to “derive the 

respiratory airflow” of a patient based on the “flow and/or volume of gas” through a 

PAP/CPAP like that of Truitt’s.  Kirkness Reply ¶6; Kirkness ¶219; Chatterjee ¶106.  

And the ’029 patent itself details how a patient’s respiratory airflow can be derived 

based on system airflow measurements using methods that were known to a POSITA 

at the time.  See EX1001, 8:12-22; 8:25-28; see also DI, 25. 

PO, however, argues that “[n]either Petitioner nor its experts explain how 

measuring the airflow provided to the patient is either a measurement or derivation 

of the patient’s respiratory airflow.” POR, 12.  But as discussed above, not only does 

Truitt explicitly disclose measuring and deriving a patient’s respiratory airflow, the 

’029 patent confirms methods to derive it using airflow measurements like those 

described in Truitt, methods well-known to a POSITA at the time.  Kirkness Reply 

¶¶4-7.   

PO also contends that Truitt does not disclose detecting “snores, apneas, and 

hypopneas” “as a function of the patient’s respiratory airflow” (POR, 14), but this is 

incorrect.  Truitt describes what was already known in the art- that airflow 
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measurements could be used to detect snores, apneas, and hypopneas.  See EX1007, 

3:7-10 (“[P]ressure and flow sensors, or other sensors, such as a microphone, are 

used to detect snoring, apneas, hypopneas, etc.”).  No more is required by the claims.   

Accordingly, Truitt in view of Kumar discloses an airflow sensor “adapted for 

measuring or deriving the respiratory airflow of a subject.” 

B. Truitt in view of Kumar renders obvious “calculating the data of 
a severity of the sleep disorder symptoms of the subject” 

The Petition describes ‘“calculating the data of a severity of the sleep disorder 

symptoms of the subject’” where it “discloses monitoring the patient’s condition, 

and specifically detecting snoring, apneas, and hypopneas.”  Pet., 17; Kirkness 

¶¶172-178; Chatterjee ¶98; see also DI, 27.   

1. The apneas, hypopneas, and snores Truitt detects represent 
“data of a severity” 

The Petition explains that PAP devices, including those of Truitt, are generally 

designed to calculate data in order to adjust air flow and treat patients.  Pet., 16-17; 

Kirkness ¶172 (“[D]ata calculation is a common feature for PAP devices.”).  Truitt 

discloses that the “output of flow sensor 32 is provided to controller 38 for 

calculating the flow and/or volume of gas passing through conduit 56.” EX1007, 
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6:46-48.  PO’s expert in a parallel district court litigation1 agrees.  EX2020 (Jafari) 

¶46 (“A POSITA would understand the purpose of the integrated diagnostic and 

treatment device [is] to calculate data”). 

As the Petition also indicates, PAP devices, by design, assess symptom 

severity in order to treat sleep apnea symptoms.  Specifically, the Petition details 

that the sensors of Truitt (e.g., pressure, flow, and other sensors) “are used to detect 

snoring, apneas, [and] hypopneas,” which represent different levels of severity of 

sleep disorder symptoms.  Pet., 18; Kirkness ¶174; see also EX1007, 3:7-10.  PO 

again agrees.  See Pet., 18 (citing EX1010, 27,2 which states that “a skilled artisan 

would know that apnea and hypopnea events, which are indicated based on breathing 

metrics, represent data of severity of the patient’s sleep disorder symptoms”).  “A 

POSITA would have understood that the patient’s conditions, such as snoring, 

apneas, and hypopneas, reflect the different levels of severity of sleep disorder 

symptoms.”  Kirkness ¶175; see also Kirkness Reply ¶¶8-9; Pet., 18. 

 
1 Resmed Corp. v. Cleveland Medical Devices, Inc., Case No. 1:23-cv-02221-BMB 

(N.D. Ohio Nov. 16, 2023). 

2 Resmed Corp. v. Cleveland Medical Devices, Inc., Case PGR2024-00012, Patent 

Owner’s Preliminary Response, Paper 6 (PTAB Mar. 29, 2024). 
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2. The phrase “calculating the data of a severity of the sleep 
disorder symptoms” should not be limited to 
“quantitatively” 

In an effort to evade the prior art combinations, PO engages in a narrowing 

construction for “calculating the data of a severity of the sleep disorder symptoms,” 

insisting that it must be done “quantitatively.” POR, 14-16.  PO’s construction is 

wrong for a number of reasons as detailed below.  Regardless, the asserted prior art 

combinations still meet the “calculating the data of a severity” limitation even under 

PO’s incorrect construction.  

First, the specification does not define “data of a severity of the symptoms of 

the subject,” let alone ‘“clearly set forth a definition of the [] claim term’ other than 

its plain and ordinary meaning.”  See Thorner v. Sony Comput. Entm’t Am. LLC, 669 

F.3d 1362, 1365 (Fed. Cir. 2012); see also DI, 28.  Thus, PO’s attempt to import an 

embodiment from the specification into the claims, limiting “calculating the data of 

a severity” to a “quantitative” assessment, is legally improper.  See, e.g., GE Lighting 

Sols., LLC v. AgiLight, Inc., 750 F.3d 1304, 1309 (Fed. Cir. 2014) (“It is improper 

to read limitations from a preferred embodiment described in the specification … 

into the claims absent a clear indication in the intrinsic record that the patentee 

intended the claims to be so limited.”); Phillips v. AWH Corp., 415 F.3d 1303, 1323 

(Fed. Cir. 2005) (en banc).   

Second, PO’s construction is contrary to the claim language itself, which is 
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broader.  Claim 1 does not recite the term “quantitative”; it simply recites 

“calculating.”  See EX1001, claim 1; see also DI, 28.  “Quantitatively” determining 

the “severity of a subject’s sleeping disorder or symptoms” is but one embodiment 

in the ’029 patent.  See, e.g., EX1001, 4:3-59 (listing numerous embodiments where 

only one of seven include a quantitative assessment); see also id., 3:41-43.  A 

“quantitative” assessment is optional, the term “preferably” signaling it is not 

required.  See, e.g., Cordis Corp. v. Medtronic AVE, Inc., 339 F.3d 1352, 1357 (Fed. 

Cir. 2003) (The “use of the term ‘preferably’ makes clear that the language 

describes a preferred embodiment, not the invention as a whole.”) (emphasis in 

original); EX1001, 19:8-12; see also DI, 28-29.   

Third, PO tries to buttress its interpretation by relying on the statements its 

expert, Dr. Roozbeh Jafari, made in support of its claim construction brief in parallel 

district court litigation3 (EX2020). PO points to paragraphs 41-42 of Dr. Jafari’s 

declaration, but Dr. Jafari was discussing the indefiniteness of the term “calculating 

the data of a severity of the sleep disorder symptoms” in the ’029 patent in those 

paragraphs.  Moreover, Dr. Jafari was discussing phrases in a different patent (US 

 
3 Resmed Corp. v. Cleveland Medical Devices, Inc., Case No. 1:23-cv-02221-BMB 

(N.D. Ohio Nov. 16, 2023).  Dr. Jafari did not submit a Declaration in this 

proceeding. 
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11,375,921, “the ’921 patent”) that explicitly included the quantify terms: 

“calculating [ ] the quantified symptom data of the severity of the sleeping disorder 

symptoms” (“Term 3”) and “measuring and calculating a data of a quantitative 

output of the severity of a subject's sleeping disorder symptoms....” (“Term 4”).  See 

EX2020, ¶¶34, 41-42 (emphasis added).  In contrast, as discussed above, the ’029 

patent claims do not recite “quantified” or “quantitative.”  Dr. Jafari’s conclusions 

regarding whether different phrases in a different patent are indefinite are irrelevant. 

Fourth, PO disingenuously cites to the Board’s institution decision in 

PGR2024-00012 regarding the parent of the ’029 patent, US Patent No. 11,602,284 

(“the ’284 patent”), as supporting its position.  See POR, 15.  Taking issue with the 

Petition’s description of “calculating the data of a severity of the sleep disorder 

symptoms of the subject” as being satisfied by Truitt’s “monitoring the patient’s 

condition” through “detecting snoring, apneas, and hypopneas” (Pet., 17)4, PO 

 
4 PO also alleges that the Petition’s reasoning regarding “monitoring” is “wrong 

because it assumes that all ways of monitoring a patient’s condition involve 

“calculating ‘data of severity of sleep disorder symptoms.’” POR, 18 (emphasis 

added).  This is untrue. The Petition limits its discussion to monitoring mechanisms 

relevant to “data of severity of sleep disorder symptoms of the subject,” that is, 

“detecting snoring, apneas, and hypopneas.” See Pet., 17. 
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mischaracterizes the Board’s decision on institution.  Although PO states that the 

Board determined that “‘monitor[ing] the condition of the subject’ means to 

‘quantitatively’ calculate ‘severity of sleep disorder symptoms’ not merely to detect 

symptoms’” (POR, 16 (emphasis added)), PO’s conclusion is incorrect.  The Board 

made no findings about the meaning of the term calculating “the data of a severity 

of the sleep disorder symptoms of the subject” for claim construction.  EX1069,15-

16; see also DI, 29-30.  Petitioner also notes that, like the claims of the ’029 patent, 

those of the ’284 patent do not recite “quantitatively.” See EX1062 (the ’284 patent), 

claim 1.  And even the evidence the Board pointed to in the ’284 patent specification 

stated that the signals/data were “preferably” analyzed quantitatively, which, as 

discussed above, further demonstrates that a quantitative assessment is not required.  

See EX1069 (284 PGR Institution Decision), 15; EX1062 (’284 patent) 19:3-7; 

EX1001, 19:8-12; Cordis Corp., 339 F.3d at 1357. 

Finally, even if “calculating the data of a severity of the sleep disorder 

symptoms” is limited to a “quantitative” assessment, Truitt still discloses it.  

Kirkness ¶¶181-83; Kirkness Reply ¶¶10-12.  A POSITA would have understood 

Truitt’s PAP device to calculate the quantity (e.g., the number of) snores and apnea 

and hypopnea events in order to treat the patient over time. See id.; EX1070, 9.  

Additionally, Dr. Kirkness previously explained that a POSITA would have 

understood the PAP to measure “the number of apnea and hypopnea events per unit 
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time” (“apnea hypopnea index” (AHI)).  See Kirkness ¶181 (emphasis added); 

Kirkness Reply ¶12; EX1070, 9.  Dr. Kirkness also detailed that Truitt discloses 

“sensor signals used to control the operation of the PAP system” in a “feedback 

fashion” (Kirkness ¶183); this would have involved assessing the quantity of apnea-

related events.  Kirkness Reply ¶12.  Thus, even under PO’s improperly narrow 

construction, Truitt discloses this limitation.   

3. Calculating the “data of a severity of the sleep disorder 
symptoms of the subject” does not indicate “the degree of 
deviation from the baseline characteristics of a patient 
without sleep disorder symptoms.” 

PO additionally argues, apparently to bolster its erroneous “quantitative” 

construction, that “a POSITA would readily understand that ‘[calculating the] data 

of a severity’ for the subject’s symptoms indicates ‘[calculating] the degree of 

deviation from the baseline characteristics of a patient without sleep disorder 

symptoms.’” POR, 14-15.  In addition to being wrong, this definition finds no basis 

in the claims or specification.  PO and its experts point to no such support for this 

definition in the specification or otherwise.  Second, PO’s ‘definition’ is incorrect. 

Severity data is frequently calculated as the deviation from baseline characteristics 

of the patient himself, not a generic person “without sleep disorder symptoms.”  

Kirkness Reply ¶13.  Third, PO’s ‘definition’ is irrelevant. It still encompasses the 

detection of snores, apneas, and hypopneas in sleep apnea patients, the number 



IPR2025-00247 (USP 11,872,029) Petitioner’s Reply to
 Patent Owner’s Response 
 

10 

and/or level of which would deviate significantly from that of “a patient without 

sleep disorder symptoms.”  Id. 

4. PO’s other arguments attempting to limit the claims to 
embodiments in the specification related to “calculating the 
data of a severity” to evade the prior art should be rejected 

PO proceeds to make several other arguments that various embodiments or 

limitations should be imported into the claims in an attempt to avoid the prior art. 

These arguments, which are similarly unsupported, should be rejected for that reason 

alone, along with those discussed in more detail below. 

PO first argues that “‘data of a severity’ and ‘sleep disorder symptoms’ are 

terms of art terms of art” that have “known algorithms to identify different categories 

of respiratory events” “and determine the level of severity of the patient’s sleep 

breathing disorder symptoms associated with those events.”  POR, 15.  Neither PO 

nor Dr. Borkholder illuminate what these “known algorithms” are.  And, 

importantly, neither does the specification, which says nothing about specific 

algorithms being necessary to identify “different categories of respiratory events” or 

“determine the level of severity of the patient’s sleep breathing disorder symptoms 

associated with those events.”  The claims also recite no such algorithms.  And, in 

fact, “data of a severity” is not limited to a particular algorithm.  Kirkness Reply ¶13, 

fn. 4.   

PO then argues that a specific index, the apnea hypopnea index (AHI), is 
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necessary to calculate the data of a severity of the patient’s symptoms.  POR, 18.  

PO’s is wrong, as determining AHI is not required by the claims, which simply 

recites an “index.”  See EX1001, claim 1.  In fact, AHI is not even explicitly 

disclosed in the ’029 specification, belying PO’s assertion of its criticality.  A 

POSITA would have known that AHI could be calculated based on the number of 

apneas and hypopneas detected by Truitt.” Kirkness ¶181.  PO also argues that a 

POSITA would have had no motivation to calculate AHI in view of Truitt’s 

disclosures since the calculation could not be used “in the context of Truitt’s real-

time treatment device.”  POR, 19.  But Dr. Kirkness has already disproved PO’s 

conclusion.  See Kirkness ¶183; see also Kirkness Reply ¶¶14-19. 

PO next inexplicably complains that the Petition needed to have explained, 

how “‘data of a severity of the sleep disorder symptoms of the subject’ is … 

performed by the processor of the PAP device and sent to the remote internet site” 

(POR, 20), even though PO just argued that “data of a severity” was a term of art 

and thus, well-known to a POSITA.  Regardless, the Petition has outlined how sleep 

disorder data obtained by Truitt’s PAP could have been used in calculating “the data 

of a severity of the sleep disorder” and “the data of usage of the PAP devices” and, 

further, why Truitt in view of Kumar discloses transmission of that data from the 

PAP to the remote internet site.  See Pet., 17-21, 29-40. No more is required by the 

’029 claims.  Nor would a POSITA require any additional explanation; they would 
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have well-understood how a processor would calculate the “data of a severity” and 

transmit it to a remote internet site.  See Kirkness ¶¶183-184; 235-240. 

Finally, regarding the Petition’s explanation of how Truitt discloses “data of 

a severity,” PO contends the Petition does so improperly where it “draws support for 

its reading of Truitt by asserting that the ’029 Patent equates ‘conditions’ and 

‘symptoms.’”  POR, 21.  But as discussed in the Petition, PO did the same in the 

’284 PGR.  See Pet., 18 (citing EX1010, 27).  Moreover, the Petition identified where 

the ’029 patent itself equated ‘conditions’ and ‘symptoms.’  See Pet., 18, citing 

EX1001, 21:11-15.  Although PO counters that this discussion was within the 

context of “using an Auto-Regressive Moving Average (ARMA) model” (POR, 21), 

the passage in the ’029 patent demonstrates that physiological conditions detected 

by a PAP system would indicate “the data of a severity” (e.g., spectrum of criticality) 

of a patient’s conditions and/or symptoms.  See Pet., 18. 

PO also generally alleges that Truitt’s “basic adjustable devices” were 

“distinguished” in ’029 patent and, further, would have been “unable to monitor the 

physiological condition of the patient through the generic identification of snores 

apneas, and hypopneas via ‘measur[ing] gas flow through the device.’”  POR, 17.  

Untrue.  The PAP device disclosed in Truitt device was neither explicitly or 

implicitly distinguished or disparaged in ’029 specification. Kirkness Reply ¶¶20-

21.  Truitt’s PAP system, was an improvement on those prior devices See id., 3:8-
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10, 42-45.  Regardless, “Truitt’s PAP system operates in the materially same way as 

the ’029 patent” (Pet., 20-21; Kirkness ¶182) and is still encompassed by the claims, 

which broadly claim a PAP device.  Id.; see also EX1001, claim 1. 

C. A POSITA would have been motivated to combine Truitt with 
Kumar 

The Petition describes in great detail why a POSITA would combine Truitt’s 

disclosures of a PAP device with Kumar’s networking system “to implement a 

networked PAP treatment system.”  See Pet., 7-11. PO disagrees for a number of 

unwarranted reasons.  

First, PO complains that a POSITA would not have been motivated “to obtain 

representative data” from “patient[s] [ ] in their routine sleep environment” (e.g., 

their homes) (see Pet., 7-8) because “conventional CPAPs, like those described in 

Truitt, were already being used by patients in their home.”  POR, 22.  PO’s argument 

misses the point.  Implementing Kumar’s networking system with (Truitt’s) PAP 

increases the ease and regularity of obtaining PAP data compared to prior 

unnetworked PAP machines, making monitoring and treatment more convenient and 

efficient.  See Pet., 7-9; Kirkness ¶¶144-146.   

Next, PO alleges there would have been no motivation “to implement 

Kumar’s ‘real-time monitoring’ in at-home CPAP systems taught by Truitt, for 

physician convenience because at-home CPAP therapy is prescribed in situations 
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where the patient does not require live monitoring.”  POR, 23.  PO’s incorrect 

allegation again misses the mark.  Dr. Kirkness describes the advantages of 

monitoring patient sleep in a patient’s home as compared to, for instance, a hospital 

or sleep lab.  Kirkness ¶¶144-146; Pet., 7-8.  A POSITA at the time of invention, 

having knowledge of the potential advantages of at-home monitoring, would have 

looked to develop a networked PAP system to enable live monitoring of sleep 

remotely in a patient’s home for the reasons discussed.  See id.; see also Pet., 53; 

Kirkness Reply ¶¶22-26.  PO contends that “the real-time monitoring of Kumar 

requires wireless data communication techniques between CPAPs and a distributed 

computing system not disclosed in Truitt or Kumar.”  POR, 25.  Not only is this 

statement untrue, it also completely lacks support.  Neither PO nor its expert describe 

what this “distributed computing system” is, why it specifically would be required 

for live, in-home monitoring of a patient, and how it differs from the network system 

described in Kumar.  Kumar does, in fact, disclose an ability for its network to 

provide real-time monitoring.  See EX1008, [0241] (“on line live monitoring”).  

And, as the Petition details, Kumar, in combination with Truitt, provides the remote 

wireless data transmissions required by the claims.  Pet. 29-34.  

PO then argues that a POSITA would not have been motivated to develop a 

Truitt-Kumar PAP system to increase health care accessibility “because the only 

way to increase the access to CPAP therapy is by making home sleep testing more 
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available and getting more patients diagnosed with sleep apnea and prescribed a 

CPAP.”  POR, 25.  Nonsensical.  The Petition details how a Truitt-Kumar PAP 

system would increase access to, and convenience and efficiency of CPAP therapy. 

Pet., 8-9.  More people would have been motivated to seek help for sleep disorders 

with the knowledge that the required “management, support, and frequent follow-

up” with a physician could be done from their home.5  Pet., 8; Kirkness Reply ¶25. 

PO also complains that “neither ‘advances in mobile computing and wireless 

communications’ nor the ‘general [IoT] market trend’ [demonstrate] that a POSITA 

would be motivated to combine Truitt with Kumar.” POR, 26-27.  Dr. Chatterjee 

describes the “core benefits” in using the internet in telemedicine (i.e., IoT) such as 

“automation, real-time access to information, data collection, improved efficiency, 

and cost reduction.”  Chatterjee ¶¶75, 88-90.  As Dr. Chatterjee explains, a 

POSITA’s knowledge of these “core benefits” coupled with the concomitant 

 
5 In making this argument, PO cites as support events taking place “today” as 

opposed to those at the time of invention.  See POR, 26. This is legally improper and 

irrelevant in an obviousness determination.  In re Mayne, 104 F.3d 1339, 1341 (Fed. 

Cir. 1997) (“The legal determination under section 103 is whether the 

claimed invention as a whole would have been obvious to a person of ordinary skill 

in the art at the time the invention was made.”). 
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“advances in mobile computing” and the “general market trend[]” of combining the 

internet with (e.g., medical) devices would have provided the motivation for a 

POSITA to combine Truitt’s PAP system with Kumar’s network system, web-based 

engine.  See, e.g., EX1005 ¶86-90.  A POSITA would have been motivated to 

increase computing efficiency and patient compliance and treatment through the 

implementation of mobile computing advances and wireless communications in the 

Truitt PAP system.  Id.; Pet., 6, 26-27; Kirkness ¶¶132-133. 

Finally, PO makes a few other unsupported and irrelevant accusations 

regarding motivation to combine Truitt and Kumar, appearing to suggest that: 1) 

Kumar’s medical networking system would be limited to “replacing in-lab 

polysomnography and oximetry,” 2) patient data would not be safely and securely 

transmitted over the internet, and 3) Truitt’s PAP did not include “wireless data 

communication functionalities.”  See POR, 27.  None of PO’s statements consider 

the vision, expertise, and/or knowledge of the POSITA at the time, who would have 

combined Kumar’s networking system with Truitt’s PAP machine to obtain the 

advantages discussed for sleep apnea treatment.  See Pet. 7-11.  A POSITA would 

not have limited Kumar’s telemedicine improvements to the two apnea-related uses 

disclosed therein.  Kirkness Reply ¶26.  Additionally, a POSITA would have been 

able to properly implement a Truitt-Kumar system such that data could be 

transmitted securely over the internet.  See, e.g., EX2018 (Chatterjee Tr.), 15:3-7 
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(“[T]he answer to your question about security limitations is going to be different [ 

] if the client and server are implemented in a proper way”).  Finally, a POSITA at 

the time would have had an ability to adapt Truitt’s PAP machine to include the 

wireless communication capabilities as disclosed in Kumar.  See Pet., 16; Kirkness 

¶¶150-155; Chatterjee ¶¶82-85. 

D. Truitt in view of Kumar renders obvious “wherein the airflow 
sensor data is processed by the second processor, at least in part 
using one or more of the signal processing techniques” (Claims 8 
and 11) 

The Petition describes that Kumar discloses the use of signal processing 

techniques like “FFT, DFT” and the like to process patient data received through its 

networking system, and that a POSITA would have been motivated to use those 

techniques to “process/calculate the [ ] airflow sensor data” received from the Truitt 

PAP.  Pet., 48-49; Kirkness ¶¶269-70; Chatterjee ¶¶164-65.  For its prior reasons, 

PO again argues that Truitt in view of Kumar do not disclose deriving a patient’s 

respiratory airflow or calculating “data of a severity” of a subject’s symptoms such 

that Kumar’s further disclosure of signal processing techniques cannot render 

obvious the limitations of claims 8 and 11. POR, 27-31 (“Because Truitt does not 

disclose how its airflow sensor data relates to the patient’s respiratory airflow and 

fails to disclose calculation of a level of severity for the subject’s symptoms, 

Challenged Claims 8 and 11 are patentable.”).  For the reasons discussed above 
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regarding Truitt and Kumar’s disclosure of all three limitations (see II supra), the 

references further render the signal processing limitations of claims 8 and 11 

obvious. 

E. Truitt in view of Kumar renders obvious “wherein the remote 
internet site is adapted to retransmit to the first radio frequency 
wireless transceiver on the cell phone” (Claims 9 and 13) 

The Petition describes in detail Kumar’s disclosure of retransmitting data 

from device to device and that a POSITA would have been motivated to do so within 

the Truitt Kumar system. Pet., 50-51; Kirkness ¶¶272-276.  For instance, Kumar’s 

remote internet site receives the data/index transmitted from the PAP and stores the 

data for “later access, replay, and/or analysis” from any device with access to the 

remote internet site. Pet., 50; EX1008, [0083].  In particular, a POSITA would have 

been motivated to retransmit the data/index to a cell phone so the “patient could 

“review [] [the] data/index associated with prior use of the PAP device and/or a set 

of data/index integrated/summarized,” or even commented on “by a physician.”  

Pet., 51; Kirkness ¶¶273-74. 

PO argues that “Kumar does not disclose transmitting data from the PAP 

device to a remote internet which is then retransmitted to the patient’s cell phone, as 

claimed” because “[t]here is no disclosure in Kumar of separately sending” the data 

without “travers[ing] [the] computing device.” POR, 31-32 (emphasis added).  But 

PO’s erroneous conclusions only flow from its unwarranted and narrowing 
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assumption discussed below.   

First, there is no requirement in the claim or specification that the PAP data 

be sent “separately” to the remote internet site (e.g., not traverse the cell phone) and 

PO points to no such requirement.  See also DI___.  Regardless, Kumar does in fact 

disclose that devices can be configured to transfer data directly “from one device to 

the other,” if desired. Pet., 34-35; EX1008, [0011].  Thus, even if the claims were 

limited to “separate” (e.g., direct) retransmission (they are not), the Truitt-Kumar 

system would still meet the “retransmit” limitation.   

Second, PO makes the strained argument that because, in the Truitt-Kumar 

combination, PAP data are first transmitted from the PAP, through the cell phone to 

the remote internet site, that there would be no need to retransmit “redundant” data 

from the remote internet site back to the cell phone. POR, 31, 32.  To begin with, 

PO wrongly assumes that the data retransmitted back to the cell phone would be 

“redundant.”  Id.  Claims 9 and 11 recite that data is retransmitted “in whole or in 

part.” See EX1001. “[I]n part” suggests the patentee contemplated the remote 

internet site retransmitting data that differed in some respect from the data originally 

transmitted from the PAP.  See Pet., 51; Kirkness ¶274; Chatterjee ¶175.  Further, 

PO wrongly assumes that a POSITA would not have retransmitted “redundant” or 

the same data back to the cell phone.  Again, the claims recite that the data can be 

retransmitted “in whole,” suggesting that the patentee contemplated retransmitting 
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the “redundant” data.  See also Kirkness ¶274.  

PO also insists that a POSITA would not have been motivated to “design a 

system to send redundant data back to the device in which [sic] originally received 

and transmitted the data in the first instance.”  POR, 32.  But, in addition to the 

reasons discussed above to retransmit data in whole or in part, a POSITA would 

have been motivated to retransmit data to the cell phone because a “patient would 

be interested in reviewing data/index associated with prior use of the PAP device 

and/or a set of data/index integrated/summarized by the remote engine (including 

those provided by a physician [ ]).”  Pet., 51; Kirkness ¶274.  Accordingly, Truitt in 

view of Kumar render obvious claims 9 and 13. 

III. GROUNDS IV-XI: THE CHALLENGED CLAIMS ARE 
UNPATENTABLE OVER TRUITT IN VIEW OF KUMAR AND 
MUMFORD 

A. Truitt and Kumar in further view of Mumford render obvious the 
challenged claims 

The Petition describes incorporating into the networked PAP system of Truitt 

and Kumar the “sleep efficacy algorithm” of Mumford which discloses the “data of 

usage of the PAP device by the subject,” “data of severity of sleep disorder 

symptoms of the subject,” and “the index” of treatment efficacy. See Pet., 67-71; 

Kirkness ¶¶318-331.  Also described is a POSITA’s motivation to combine the 

references. Pet., 70-71; Kirkness ¶330. 
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PO argues, however, that Mumford’s algorithm “requires ‘at least the 

electrode signals’ received from the sensors and electrodes integrated into its mask” 

to determine “sleep stage,” and that “a POSITA considering Mumford’s sleep 

efficacy algorithm must use it in conjunction with the electrodes integrated into 

Mumford’s mask assembly.” POR, 39-40.  This is incorrect.  Mumford’s algorithm 

does not require the use of electrode sensors.  See Kirkness Reply ¶¶27-28; see also 

DI, 34-35.   

Mumford uses electrodes to measure EEG and EMG to determine sleep stage, 

not for the detection of sleep disordered events.  See id.; EX1009, 15:42-47.  And 

although Mumford discloses that sleep stage may be helpful information in this 

determination, it is not required. See id., 15:42-45 (“some sleep apnea events occur 

more frequently in some sleep stages rather than others”).  Even the passage PO cites 

as support (POR, 40) indicates that electrode sensors are not required in the 

algorithm: “the sleep efficacy algorithm may use a frontal staging algorithm, based 

on at least the electrode signals, to determine which stage of sleep the wearer is in.” 

Id., 15:39-41 (emphasis added).  See, e.g., Game and Tech. Co., Ltd. v. Wargaming 

Grp. Ltd., 942 F.3d 1343, 1351 (Fed. Cir. 2019) (“The use of the word ‘may’ in the 

[specification] [ ] strongly implies” the condition is “not necessarily” required) 

(emphasis in original). 

Second, “sensors” for use with Mumford’s algorithm are broad and not 
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limited to electrode sensors.  See id., 3:8-14; see also DI, 34-35.  Sensors can also 

include, for instance, “an oximeter sensor 314, a pressure transducer 316, and a 

position sensor 318.” EX1009, 12:2-3.  Importantly, Mumford discloses that both 

the oximeter and pressure transducer indicate apneaic events.  See EX1009, id., 

12:22-23 (“oximeter sensor 314 may be used to help detect sleep apnea”); id., 12:42-

46; 18:30-41.  These additional sensors are provided to broadly “generate sleep 

profile information … related to efficacy and compliance” and “alter[] the amount 

of pressure that is provided … to improve the quality of sleep of the wearer.” Id., 

7:42-51; Pet., 67, 70. 

Finally, Truitt’s PAP system included the use of electrode sensing elements; 

it was not solely a mechanical device.  Kirkness Reply ¶28.  Truitt’s CPAP system 

at ports 74 and 76 incorporated electric sensing elements that could be “mounted on 

a circuit board”; these would have functioned similar to Mumford’s electrodes.  Id. 

So even if Mumford’s sleep efficacy algorithm required electrode sensing elements 

(which it does not), it could have still been implemented with Truitt’s CPAP to 

determine therapy efficacy data.  Id. 

B. A POSITA would have been motivated to combine Truitt with 
Kumar and Mumford 

PO argues that there would have been a lack of motivation to combine 

Mumford’s algorithm with Truitt and Kumar because “Mumford’s sleep efficacy 
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algorithm relies on sensor inputs not present in Truitt” “that are outside the scope of 

the claims.”  POR, 33, 34.  As discussed above, both Mumford and Truitt 

contemplate the use of additional sensors in their PAP systems (see III.A supra).  

Moreover, the scope of the claims of the ’029 patent is broad, and not limited to a 

single/particular sensor.  For instance, the “comprising” claim language allows for 

the addition of unrecited components, including additional sensors, many of which 

are enumerated in the ’029 specification.  See EX1001, claim 1; 9:9-12 (“Although, 

one sensor 14 and one external input 12 are shown, the signal processing module 16 

is capable of accepting multiple external inputs 12 from multiple sensors 14); id., 

id., 6:25-28 (electrodes); id., 7:43-53 (listing numerous respiration sensors); id., 

19:2-7 (electrodes and pulse oximeter). 

Finally, PO contends that a POSITA would not have been motivated to 

combine Mumford’s algorithm with the Truitt-Kumar system because the addition 

of Mumford, which requires multiple sensors, would be “antithetical to Truitt’s 

purpose” “to eliminate [ ] extra sensors and achieve the same functionality as 

standard CPAP machines.”  As discussed above, Truitt contemplates the use of 

additional sensors in its PAP system; it is not limited to the use of just one sensor.  

See EX1007, 5:60-67, 6:1-10 (pressure sensor 22); id., 6:39-41 (pressure sensor 32); 

id., 6:43-46 (flow sensor 32’); id., 6:53-58 (in bi-level operation mode, pressure 

sensor 22 and pressure sensor 32 (in sensing assembly 72)); id., 7:39-42, 7:49-54 
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(pressure sensor or flow sensor).  Truitt explicitly discloses that “other sensors can 

be provided to provide additional information to the controller.” Id., 6:60-63; see 

also, id., 6:1-10 (“pressure pick-off port” and pressure sensor 22 for “controlling the 

operation of the pressure support system, or monitoring the patient”). 

Accordingly, a POSITA would have been motivated to incorporate 

Mumford’s algorithm with a networked Truitt and Kumar PAP system. 

IV. CONCLUSION 

The Board should find all challenged claims unpatentable.  
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