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SportsCastr Inc. (d/b/a PANDA Interactive) (“Patent Owner” or “PANDA”) 

submits this Preliminary Response (“POPR”) to the Petition of Genius Sports, Ltd. 

(“Petitioner” or “Genius Sports”) seeking inter partes review of U.S. Patent No. 

11,871,088 (“the ’088 patent”). 

I. INTRODUCTION 

The ’088 patent discloses and claims a novel one-to-many socket architecture 

that supplies multiple client devices real-time, actionable event information, which 

may be paired with a digital content stream, e.g., a video stream. (EX-1012, 3:46-

64, 5:7-55, 55:1-29; 56:1-31; EX-2001, ¶¶78-84.) This novel architecture reduces 

latency among client devices receiving these updates, which plagued prior art 

systems. 

Nevertheless, the Board instituted inter partes review proceedings in six IPRs 

(concerning US 10,425,697; US 10,805,687; US 11,0392,218) that relate to similar 

technology, and that involve similar prior art (the “Instituted Matters”). (EX-2005.) 

Patent Owner respectfully submits that the Board’s institution decisions in the 

Instituted Matters should not be viewed as controlling here, for at least three reasons: 

1. Discretionary denial under Fintiv is appropriate because the ’088 patent 

is part of parallel litigation that is scheduled for trial more than five months before a 

final written decision; 

2. The Petition is not reasonably likely to succeed on the merits because 

Petitioner fails to demonstrate that the prior art rendered obvious the claimed 



 

2 
 

orchestrator-type webserver functionality; and 

3. Petitioner does not demonstrate that the prior art’s “topic queues” 

correspond to the claimed “socket.”  

The USPTO rescinded the Vidal Memo; all Six Fintiv factors favor denial  

First, the issue of discretionary denial under Fintiv was not before the Board 

in the Instituted Matters. Patent Owner’s Fintiv arguments were not available before 

the February 28, 2025 rescission of the 2022 Vidal Memorandum, as it precluded 

Fintiv denial where a petitioner submitted a Sotera stipulation. After the rescission, 

denial under Section 314(a) is appropriate here because the ’088 patent is asserted 

against two defendants in parallel litigations that are scheduled for trial more than 

five months before the Board’s final written decision. 

All six Fintiv factors favor denial in this proceeding: (1) the district court has 

not granted and is unlikely to grant a stay; (2) the scheduled district court trial 

precedes the Board’s final written decision by more than five months; (3) significant 

resources have already been invested by the district court and parties, including 

forthcoming completion of claim construction, fact discovery, and expert reports; 

(4) there is complete overlap of prior art and issues between the proceedings; (5) the 

parties before the Board are identical to those in district court litigation; and (6) the 

petition does not present compelling evidence of unpatentability. Instituting IPR 

here would only increase costs and create unnecessary risk of conflicting decisions.  
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Moreover, additional factors, such as Petitioner’s heavy reliance on expert 

testimony and Petitioner’s anti-competitive behaviors favor discretionary denial. 

(EX-2015, 2.) 

A relay-type webserver cannot provide the required orchestration  

Second, the challenged claims in the ’088 patent recite an additional 

architectural feature—a “webserver” that orchestrates connections between 

components in the system, including providing instructions for connecting to sockets 

and rendering event information—that was not considered by the Board in the 

Instituted Matters. Petitioner points to nothing in any of the primary references 

showing the claimed orchestrating “webserver.” Instead, Petitioner relies on generic 

relay-type servers (which shuttle data along a series or relay of servers) and argues 

that servers “were useful for facilitating communications” between components. 

But a generic relay-type server does not provide the required orchestration, 

socket management, or event rendering capabilities needed by the claims. The 

claimed webserver actively facilitates real-time connections and data 

synchronization, which is fundamentally different from a simple relay that merely 

forwards information. Petitioner fails to address the claimed “webserver” and the 

specific functions it performs, and instead uses improper hindsight to recreate the 

claimed invention. 
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Topic queues are not sockets under Petitioner’s own definition 

Third, in its institution decisions, the Board overlooked key differentiating 

features of the claimed socket architecture over prior art reference Spivey: (i) 

Spivey’s “topic queues” do not disclose or suggest a “socket” because those topic 

queues are not “uniquely addressable communication endpoints;” and (ii) Spivey 

does not disclose or suggest that its Message Queue Servers (“MQS”) / topic queues 

are capable of handling communication to individual client devices. Either one of 

the above findings is sufficient to deny Institution here. 

According to Petitioner’s expert, a “socket” is a “uniquely addressable 

communication endpoint.” (EX-1001, ¶163.) Spivey’s topic queues are neither 

“uniquely addressable” nor “communication endpoints.” (EX-2001, ¶¶205-206.)  

Yet the Board did not credit Patent Owner’s expert testimony, of Dr. Rubin, 

which firmly established that Spivey’s topic queues are not uniquely addressable 

communication endpoints, because he had not “address[ed] sufficiently Spivey’s 

teachings as a whole.” (EX-2005, 37, 98, 171, 236, 298, 355.) But Dr. Rubin did in 

fact explain that a POSITA would not consider Spivey’s message queues to be 

“uniquely addressable communication endpoints” because they lack an address 

through which they can communicate at all. Dr. Rubin also explained that Spivey 

describes only its live data access server as being uniquely addressable.  

In response, the Board found Spivey’s disclosure that an “address may 
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resemble a uniform resource locator (URL)” and that a user interface 900 “allow[s] 

an operator 108 of a client device to view and select…topics available from a 

message queue server” supports a finding that Dr. Rubin’s testimony “is limited to 

addressing live data access server 130.” (EX-2005, 37, 98, 171, 236, 298, 355.)  

But Spivey’s user interfaces 800, 900, 1000 (FIGS. 8-10) all pertain to 

accessing the live data access server via a client mobile application. (EX-2001, 

¶¶207-209; EX-1017, ¶¶81-84.) Spivey’s message queue servers immediately push 

data to the live data access server, and individual client devices subscribe to the live 

data access server to receive such data. Spivey’s user interfaces merely depict 

graphical displays viewable by individual clients for accessing data via the live data 

access server. While the live data access server provides a communication endpoint 

for individual client devices, Spivey does not describe, nor would a POSITA 

understand, Spivey’s message queue servers and associated topic queues to be 

uniquely addressable communication endpoints. Dr. Rubin further elaborates on 

these points in his declaration submitted herewith. In view of this clarification, there 

is no reasonable likelihood that Petitioner can prove invalidity of any challenged 

claim. 

For these reasons, and those discussed below, the Board should deny 

institution. 
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II. THE BOARD SHOULD EXERCISE ITS DISCRETION TO DENY 
INSTITUTION UNDER 35 U.S.C. § 314(a) 

The Board should decline to institute IPR of the ’088 patent because an IPR 

here would be neither quicker than, nor an alternative to, ongoing district court 

litigation. 

 The ’088 patent is one of four patents asserted in claims against two different 

parties in the Eastern District of Texas (“EDTX”). A hearing to construe the claims 

will be held on May 9, 2025—all but ensuring that the district court will issue a 

claim construction order before the Board’s institution decision is due. Furthermore, 

the district court is on track to adjudicate the same invalidity arguments raised in the 

petition by January 21, 2026, more than five months before the Board issues a final 

written decision. Instituting a parallel IPR proceeding would needlessly increase the 

cost of resolving the underlying dispute.  

In addition, as outlined in the March 26, 2025 Memorandum on PTAB 

Workload Management, additional factors in this case, such as “[t]he extent of the 

petition’s reliance on expert testimony” and “compelling economic [interests]” 

weigh in favor of discretionary denial. (EX-2015, 2.) First, the institution decisions 

were decided on the basis that “[the Board] give Dr. Rubin’s [Patent Owner’s expert] 

testimony less weight than Dr. Wicker’s [Petitioner’s expert] testimony at this 

preliminary stage.” (EX-2005, 37). Second, compelling economic interests favor 

discretionary denial because of Petitioner’s anti-competitive conduct that deprive 
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consumers of a free market. (EX-2017, ¶¶18-31.) 

Under these circumstances and in light of the abrogation of the 2022 Vidal 

Memo (EX-2016) and guidance outlined in the March 26, 2025 Memorandum (EX-

2015), the Board should exercise its discretionary authority to deny institution under 

35 U.S.C. § 314(a). 

A. Factor 1: The District Court Has Not Granted A Stay 

The first Fintiv factor asks “whether the court granted a stay or evidence exists 

that one may be granted if a proceeding is instituted.” Apple Inc. v. Fintiv, Inc., 

IPR2020-00019, Paper 11 at 6 (PTAB Mar. 20, 2020) (precedential). Here, the 

undisputed answer to both questions is no.  

 To date, no stay in the district court has been granted or requested. (Petition, 

88.) Further, the district court does not have a track record of granting stays before 

institution. See, e.g., SB IP Holdings, LLC v. Vivint, Inc., No. 4:21-cv-00912, slip 

op. at 2 (E.D. Tex. Apr. 6, 2023) (“When a motion to stay is filed before the PTAB 

institutes post-grant review, courts in this district typically refrain from ruling on the 

motion pending action by the PTAB or deny the motion without prejudice to refiling 

in the event that the PTAB institutes a proceeding.”) (EX-2006); Portsmouth 

Network Corp. v, Cisco Systems, Inc., No. 2:23-CV-00441, slip op. at 2 (E.D. Tex. 

Oct. 21, 2024) (“[T]his Court has a consistent practice of denying motions to stay 

when the PTAB has yet to institute post-grant proceedings.”) (EX-2007). 
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The Board has found Factor 1 to favor discretionary denial where “Petitioner 

present[ed] no evidence that it has requested a stay [] or that a stay is likely.” 

Luxshare Precision Industry v. Amphenol Corp., IPR2022-00132, Paper 10 at 9 

(PTAB May 3, 2022). Factor 1 favors discretionary denial.  

B. Factor 2: A District Court Trial Is Expected After The Statutory 
Deadline 

Factor 2—the implications of the district court and IPR schedules—also 

weighs for denial. Fintiv, IPR2020-00019, Paper 15 at 11-12, 17 (PTAB May 13, 

2020) (informative). 

 Trial on the ’088 patent will likely occur in January 2026—more than five 

months before the Board’s final written decision is expected.1 (EX-2008, 1; EX-

2044, 2.) The median time-to-trial for patent cases in EDTX is 721 days (i.e., roughly 

24 months). (EX-2009, 1.) Therefore, the new trial date in January 2026 will likely 

stick, since the median time-to-trial would have put the trial date at October 5, 2025.  

Accordingly, factor two favors discretionary denial. 

 
 
1 On March 7, 2025, Petitioner filed a motion to amend the current docket control 
order in view of newly asserted antitrust claims. (EX-2010; EX-2011.) On March 
28, 2025, the district court denied Petitioner’s request for a 7-month extension, 
granting only a 75-day extension to the current trial date of November 7, 2025 and 
denying Petitioner’s request to extend patent-related deadlines, including those for 
claim construction. (EX-2044.) 



 

9 
 

C. Factor 3: The Parties Will Have Invested Significant Resources In 
The Parallel Proceedings 

Factor 3—the resources invested in parallel proceedings—favors denial if, at 

the time of the institution decision June 30, 2025, the district court has issued 

substantive orders related to the patent, such as “claim construction orders.” Fintiv 

at 9-10, n.17 (collecting cases). 

Both the parties and the district court have invested significant resources in 

the two parallel proceedings for nearly 18 months since the filing of the complaints 

on October 5, 2023. The parties have already completed claim construction 

disclosures and discovery, and Patent Owner submitted its claim construction brief 

addressing 40 disputed terms on March 21, 2025. A hearing to construe the claims 

in both cases involving the ’088 patent will be held May 9, 2025—ensuring that the 

district court’s claim construction order will be issued before the Board’s institution 

decision. (EX-2008, 5.) Additionally, the parties will have completed fact discovery 

and served opening invalidity expert reports by June 20, 2025 — ten days before the 

Board’s institution decision is due. (EX-2008, 4, 5.) On March 28, 2025, the district 

court denied Petitioner’s request to extend these deadlines, stating that “[t]he Court 

further does not find that proportional extensions of patent-related deadlines are 

appropriate.” (EX-2044, 2.) 

Accordingly, while Petitioner proffers a Sotera stipulation, by the time of the 

Board’s institution decision, the parties will have already expended resources to 
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litigate validity of the challenged patent through expert report. 

In light of the overlapping schedules here and the redundant resources that 

will be wasted should IPR be instituted, this factor favors discretionary denial. Fintiv 

at 6; NXP USA, Inc. v. Impinj, Inc., PGR2022-00005, Paper 20 at 7 (PTAB Aug. 25, 

2022) (Board should consider “the duplicative efforts that will occur during the [] 

duration of [IPR]”); Regeneron Pharmas. Inc. v. Novartis Pharma AG, IPR2020-

01317, Paper 15 at 17 (PTAB Jan. 15, 2021). 

D. Factor 4: The Issues Overlap 

Factor 4—the degree of overlap between the issues in the petition and those 

before the district court—also supports denial. “[C]oncerns of inefficiency and the 

possibility of conflicting decisions [are] particularly strong” where “the Board [is] 

presented with substantially identical prior art arguments.” Fintiv, IPR2020-00019, 

Paper 11 at 12. 

 There is complete overlap between the petitioned grounds and both parallel 

litigations: 

Petitioned Prior Art 
Reference 

Petitioner’s Invalidity 
Contentions 

Sportradar’s Invalidity 
Contentions 

Ellis Yes. (EX-2012, 26.) Yes. (EX-2013, 14.) 
Spivey Yes. (EX-2012, 26.) Yes. (EX-2013, 14.) 
Herzog Yes. (EX-2012, 26.) Yes. (EX-2013, 14.) 

Abulikemu Yes. (EX-2012, 26.) Yes. (EX-2013, 14.) 
 

While Petitioner has submitted a Sotera stipulation, Petitioner’s stipulation 
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should carry no weight here because the parties will have already expended 

resources to litigate the same prior art through the completion of opening invalidity 

expert reportbefore the Board’s institution decision. In view of these parallel tracks, 

instituting IPR will multiply the burden on Patent Owner and create the possibility 

of inconsistent decisions between the district court and the Board. 

Furthermore, on March 25, 2025, Chief Judge Boalick issued guidance stating 

that a “Sotera stipulation… will not be dispositive by itself. Instead, the Board will 

consider such a stipulation as part of its holistic analysis under Fintiv.” (EX-2014, 

2-3). Because Petitioner’s stipulation does not “mitigate[] any concerns of 

duplicative efforts between the district court and the Board,” or “of potentially 

conflicting decisions,” Factor 4 weighs heavily in favor of discretionary denial. 

Sotera Wireless, Inc. v. Masimo Corp., IPR2020-01019, Paper 12 at 19 (PTAB Dec. 

1, 2020). 

E. Factor 5: Both Parties Are Parties In The Parallel Litigation 

Factor 5 weighs in favor of denial because Petitioner is a defendant in the 

parallel litigation and will have a full, fair opportunity to litigate its invalidity 

contentions. See Vizio, Inc. v. Maxell, Ltd., IPR2022-01459, Paper 7 at 21-22 (PTAB 

Apr. 11, 2023). 

F. Factor 6: The Petition Does Not Present Compelling Evidence Of 
Unpatentability. 

Factor 6—the merits of the petition—also weighs against institution because, 
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as detailed below, the petition fails to show even a “reasonable likelihood” that 

Petitioner would prevail on any challenged claim. See Section V, infra. The petition 

certainly does not pass the higher threshold of a “compelling” unpatentability 

challenge, which requires a determination that Petitioner is “highly likely” to 

succeed on the merits. Commscope Techs. v. Dali Wireless, Inc., IPR 2022-01242, 

Paper 23, 3-4 (PTAB Feb. 27, 2023). Furthermore, even if the unpatentability 

challenge is compelling, the recent March 25, 2025 Board guidance states that 

“compelling merits alone is not dispositive in making the assessment [for 

discretionary denial].” (EX-2014, 3). 

G. Additional Factor 1: The Petition and the Instituted Matters 
Relied Heavily on Petitioner’s Expert Testimony 

In accordance with USPTO’s March 26, 2025 Memo, the Board should also 

consider “[t]he extent of the petition’s reliance on expert testimony” as a factor for 

discretionary denial. (EX-2015, 2.) In the Instituted Matters, the Board relied heavily 

on Petitioner’s expert testimony. (EX-2005, 34-37)  

For example, the Board “agree[d] with Petitioner (Pet. 37 n.6) that Spivey 

suggests the intermediary live data access server is optional” based solely on a 

footnote citing Petitioner’s expert declaration. (EX-2005, 34.) The Board also 

concluded that “Spivey at least suggests a direct connection between the message 

queue server device and client devices” again based on the same footnote stating, 

“these passages better support Petitioner’s and Dr. Wicker’s assertions at this stage.” 
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(EX-2005, 34.) Furthermore, the Board “also credit preliminarily Petitioner’s reason 

to omit the live data access server” based on expert testimony, rather than relying on 

specific disclosures from the prior art itself. (EX-2005, 34.)  

Another example of Petitioner’s dependence on extrinsic testimony is its 

reliance on an entirely expert-created figure. As shown below, this figure depicts an 

amalgamation of disparate prior art systems and fabricated components, purporting 

to represent a make-believe combined system that allegedly invalidates the claimed 

invention. 

 

(Petition, 28.) The Board adopted this “illustration of [Petitioner’s] conception of 

the combined system” in deciding the Instituted Matters. (EX-2005, 17.) However, 
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as explained in detail in Section V.A. infra and clearly illustrated in the figure, the 

“151-1” and “151-2” connections, as well as the “Webserver,” are entirely fictional 

creations by the Petitioner’s expert and do not originate from intrinsic evidence 

(Petition, 28.) 

 Therefore, the Petitioner’s heavy reliance on expert testimony weighs in favor 

of discretionary denial. (EX-2015, 2.) 

H. Additional Factor 2: Compelling Economic Interests Favor 
Discretionary Denial Because of Petitioner’s Anti-Competitive 
Conduct  

The Patent Office’s March 26, 2025 Memo states that “[c]ompelling 

economic [interests]” should be considered as a factor for discretionary denial. (EX-

2015, 2.) 

 On February 25, 2025, Patent Owner filed an amended complaint, with 

evidence that Petitioner not only copied Patent Owner’s patented technology but also 

coerced Patent Owner’s potential customers into using Petitioner’s infringing 

products through anticompetitive means. (EX-2017, ¶1.) Petitioner’s coercion 

involved conditioning access to essential data—exclusively controlled by 

Petitioner—on the use of it infringing products, in violation of antitrust laws. (EX-

2017, ¶¶1, 18-31, 361-382.) 

Patent Owner developed technology for delivering broadcasts enriched with 

synchronized, contextually matched, and actionable live data and content, using 
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technology claimed in the ’088 patent. The ’088 patent is embodied in Patent 

Owner’s “SocketVision technology,” which is incorporated in Patent Owner’s 

consumer-focused “patented streaming platform” SportsCastr, as well as in the B2B 

“sports betting platform” PANDA Studio. (EX-2040; EX-2041.) Petitioner learned 

of Patent Owner’s products under the guise of exploring partnerships, but in reality, 

Petitioner was developing its own products by copying Patent Owner’s patented 

technology.  

 

(EX-2042 (annotated).) 

 

(EX-2043 (annotated).)  
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Petitioner then tied its own inferior content delivery products to the 

distribution of official, live professional sports data, which Petitioner obtained 

through long-term exclusive licenses with major sports leagues. (EX-2017, ¶¶20-

23.) Customers have told Patent Owner that they could not adopt Patent Owner’s 

products because they would lose access to official sports league data unless they 

used Petitioner’s products. (EX-2017, ¶25.) 

Furthermore, Petitioner has coordinated with Sportradar (co-defendant and 

joinder petitioner in the Instituted Matters) to divvy up relevant United States 

markets. (EX-2017, ¶28.) For example, Petitioner monopolizes the NFL, NCAA, 

and Premier League data markets, while Sportradar monopolizes the NBA, MLB 

and NHL data markets. (EX-2017, ¶28.) 

 Petitioner’s anticompetitive conduct not only harms Patent Owner, but also 

negatively impact consumers by hindering development of a competitive market, 

thereby preventing lower prices, higher quality products, and increased innovation. 

Therefore, compelling economic interests support discretionary denial. 

*   *  * 

As all six Fintiv factors plus two additional factors weigh for discretionary 

denial, Patent Owner respectfully requests that the Board exercise its discretion to 

deny institution. 
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III. THE ’088 PATENT 

A. Inadequacy of the Prior Art 

Synchronized data and video streams are cornerstone technologies that 

support the exploding real-time interactive online broadcasting market. Interactive 

features alongside germane video content may allow, and even encourage, viewers 

to engage and interact—all without the viewer leaving an immersive viewing 

experience. (EX-2001, §§ III-IV.) 

However, despite years and countless investments in streaming technology, 

conventional systems continue to suffer from persistent latency and synchronization 

failures, preventing reliable real-time engagement and high-quality content delivery. 

(EX-1012, 2:22-47; EX-2001, §III.C.) While any video streaming technology may 

seek to reduce latency, the inventors of the ’088 patent sought to address specific 

problems related to latency. (EX-1012, 24:42-25:15.) For example, conventional 

techniques made it challenging to provide “relatively low latency copies of live 

video streams with relatively high quality (e.g., high definition HD and high bit 

rate).” (EX-1012, 2:37-40; EX-2001, §III.C.)  

Even slight delays between a live video feed and its corresponding event data 

(e.g., statistics, betting odds) can confuse viewers and disrupt engagement. In 

industries like sports betting, where real-time decision-making is crucial, stale or 

unsynchronized data can lead to missed wagering opportunities and loss of user 

confidence. (EX-2001, §III.C.) The inability to deliver real-time, synchronized event 
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data at scale has long been a critical technical challenge in live-streaming 

environments. (EX-2001, §III.C.) The ’088 patent directly addresses these 

shortcomings, and others, by introducing a real-time, socket-based system that 

ensures seamless pairing of video and event information. 

B. Innovations of the ’088 Patent 

The ’088 patent discloses systems and processes related to delivering video 

with contextual-matched event information. (EX-1012, Title, 4:41-5:6; EX-2001, 

§IV(A).) The claimed inventions implement a novel, technologically improved, one-

to-many socket architecture. (EX-1012, 19:45-59, 21:18-33, 21:55-22:20; EX-2001, 

¶¶78-79.) This socket architecture allows multiple client devices to establish an 

event information channel with a “socket,” which may supply real-time, actionable 

event information to each client device that is contextually matched with a delivered 

video stream. (EX-1012, 21:18-33, 22:55-22:20; EX-2001, ¶77.) The ’088 patent 

discloses and claims transmitting such event information to the client device via a 

communication channel. (EX-1012, 21:34-54; EX-2001, ¶¶84-86.) 

Among the innovations of the ’088 patent is a novel architecture with a 

dedicated channel to transmit event information, separate from a communication 

channel for video streaming, to facilitate pairing of real-time, actionable information 

with related video content. (EX-1012, 21:18-33, 26:54-27:9; EX-2001, ¶87.) By 

transmitting video signals to the viewer device separate from event information, the 
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’088 patent facilitates the inclusion of real-time, contextually matched data 

alongside the video stream. (EX-1012, 21:18-33, 26:54-27:9; EX-2001, ¶97.) For 

example, all event viewers (regardless of the video stream they receive) may receive 

synchronized information from the same event socket dedicated to that event. (EX-

1012, 26:32-53, FIGS. 2-4; EX-2001, ¶¶82-83.) All live streams, across multiple 

viewer client devices, may therefore similarly receive synchronized event 

information, received in real-time via the “event information Internet 

communications channel.” (EX-1012, 21:34-54, 26:32-53; EX-2001, ¶¶80-81.) 

The ’088 patent discloses a specialized webserver that actively orchestrates 

synchronization between real-time event data and video streams, ensuring that 

interactive content remains dynamically aligned with the video feed. (EX-1012, 

21:34-54, FIG. 29.) For example, the webserver may support client device “access 

to media servers, [] access to view other broadcasters’ live streams via one of 

multiple different media sources, [and] recei[pt of] event information associated 

with broadcasters’ live streams,” among other functions. (EX-1012, 13:26-54.) 

The architecture described in the ’088 patent represents a significant 

improvement over the prior art not found in the references cited by Petitioner. (EX-

2001, ¶97.) The ’088 patent solves a technical challenge of providing the same event 

information in a synchronized manner to all viewers of such broadcast (e.g., via the 

socket architecture and paired video stream). (EX-1012, 24:42-25:15, 26:54-27:9.) 
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Because all viewers of the broadcast may receive the same synchronized information 

via the same event socket, each viewer client device may be capable of receiving the 

same information, at generally the same time, in real-time, regardless of video 

transmission protocol. (EX-1012, 26:32-53; EX-2001, ¶90.) 

The claimed inventions facilitate enhanced online sports offerings because 

each viewer may interact with (and, more generally, make decisions based on) the 

same information as other viewers, all while watching the same video content, 

including video content of user’s commentary of the same live event. (EX-1012, 

26:32-53; EX-2001, ¶91.) Using this novel socket architecture and paired video 

stream enables the claimed invention to leverage real-time communication protocols 

in a distributed network to deliver high-quality, low-latency copies of a video stream 

to multiple viewers, each of whom are receiving synchronized event information. 

(EX-1012, 26:32-53; EX-2001, ¶¶78, 81, 97.) 

C. Claim Construction 

Petitioner takes conflicting claim construction positions in two proceedings. 

Here, Petitioner contends the Board need not construe any claim terms. (Petition, 8-

9.) But, in co-pending district court litigation, Petitioner has proposed construction 

of three claim terms. (EX-2003.) Except for the “socket” term for which Patent 

Owner applies Petitioner’s construction as discussed below, for purposes of this 

preliminary response, Patent Owner agrees that no terms require construction and 
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construes all other terms consistent with their plain and ordinary meaning. 

D. Level of Ordinary Skill in the Art 

A person of ordinary skill in the art would have a bachelor’s degree in 

electrical engineering, computer engineering, computer science, or equivalent 

degree and, in addition, approximately two years of work experience with Internet 

video streaming, Internet communication, and related protocols. (EX-2001, §IV.C.) 

IV. PRIOR ART OVERVIEW 

A. Ellis 

Ellis recognized that media guidance applications (e.g., television program 

guides) were typically generalized applications that failed to leverage the increased 

capabilities of television equipment, such as having multiple tuners. (EX-1016, ¶¶3-

7; EX-2001, §V.A.) Specifically, television viewers were “unable to efficiently 

switch” between programs of interest. (EX-1016, ¶7; EX-2001, ¶113-114.)  

Accordingly, Ellis discloses systems and methods directed to an “intelligent 

tuning module” that facilitates a user (e.g., of a television) rapidly switching between 

programs. (EX-1016, Abstract; EX-2001, ¶¶100-101.) For example, using the 

system Ellis describes, a viewer may tune into a first television program while 

concurrently tuning into a second television program. (EX-1016, ¶¶5, 49; FIG. 2A.) 

Because the television is tuned to both (or more) programs simultaneously, the user 

may switch between the sporting events quickly. (EX-1016, ¶¶5, 137, 176, 178.)  

For example, the user’s equipment may include control circuity, having 
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multiple “tuners” (e.g., Tuners 202, 204, 206, 208)—the first being tuned to a 

primary event and a second tuned to a second event. (EX-1016, ¶¶57-59; FIG. 2A; 

EX-2001, ¶¶109-110.) The systems and methods described in Ellis allow for ranking 

and prioritization of content streamed into the tuners. (EX-1016, ¶¶64, 73, 164; EX-

2001, ¶¶109-110.) 

Ellis further describes a graphical user interface (e.g., “display screen 300”) 

to facilitate switching from the primary sporting event to the second sporting event, 

as shown in Ellis FIG. 3 (below). (EX-1016, ¶¶68, 69; EX-2001, ¶¶116-117.) For 

example, an interactive scoreboard 302 may be overlaid in a main window. The 

interactive scoreboard may include scoreboard entries 304, 306 with information 

indicative of the currently tuned events. (EX-1016, ¶68.) 

 



 

23 
 

(EX-1016, FIG. 3.) 

 Ellis describes a generic two-track architecture whereby the user’s equipment 

“receives content in the form of signals from content source 130 and/or supplemental 

content source 120 over communications paths 150 and 152, respectively,” for 

example, as shown in FIG. 1 (below). (EX-1016, ¶39; FIG. 1; EX-2001, ¶¶116-117.) 

The viewer may view content from content source 130 via communication path 150, 

while also receiving data from supplemental content source 120 via communication 

path 152 (e.g., data used to update the scoreboard). (EX-1016, ¶¶39-41, 70-71; FIG. 

1.)  

 
(EX-1016, FIG. 1.) 

 Petitioner’s own expert, Dr. Wicker, conceded the lack of specificity in Ellis’s 

data delivery, noting that “Ellis does not explicitly disclose the backend 



 

24 
 

architecture/process flows for delivering the supplemental content data.” (EX-1001, 

¶109.)  

 Ellis differs from the inventions of the ’088 patent in multiple ways. As 

acknowledged by Petitioner’s own expert, Dr. Wicker, Ellis discloses only a generic 

computer architecture, with no discussion of a socket server of any type. (EX-1016, 

¶¶39-42; EX-1001, ¶101; EX-2001, ¶¶123-125.) Further, Ellis discloses using the 

equipment of each viewer, individually, and is irrelevant to the problem, addressed 

by the ’088 patent, of delivering data to multiple users in a synchronized manner. 

B. Spivey 

Spivey discloses an apparatus directed to rapidly distributing live event data 

to users in “real-time” utilizing a message queue server (MQS). (EX-1017, Abstract; 

EX-2001, §V.B.) According to Spivey, content providers experience obstacles 

providing real-time event data to mobile devices. (EX-1017, ¶¶2, 27-28.) 

Spivey therefore discloses a “message queue server” that operates to receive, 

sort, and transmit data payloads “immediately,” without the need for interim storage 

in a database. (EX-1017, ¶¶51, 46, 128, 131; EX-2001, ¶¶127-129, 142.) For 

example, as shown in FIG. 1 (below), Spivey discloses data topic entries (which 

include both a topic label and data payload) transmitted from live data sources (e.g., 

data feeds generated by computers at a live event) to a message queue server. (EX-

1017, ¶37; EX-2001, ¶138-140.) The message queue server sorts the data payload 
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into a designated queue based on the topic label, and then sends the data payload 

from the data queue to a live access server. (EX-1017, ¶¶47, 67; EX-2001, ¶¶141-

143.) Notably, in the example of FIG. 1, the message queue server 120 (which may 

sit “behind a firewall”) pushes the payload to live data access server 130, and “is not 

accessible to clients over the network directly.” (EX-1017, ¶36; FIG. 1; EX-2001, 

¶¶131-136.)  

 
(EX-1017, FIG. 1.) 

 Live data access server 130 serves as a “public interface” for the message 

queue server 120 and various client devices. (EX-1017, ¶38; EX-2001, ¶¶136-137.) 

At the live data access server, client devices may select topics related to a given 

event to which they want to subscribe. (EX-1017, ¶38.)  

 The message queue server 120 may be implemented by message queue server 
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device 410 and live data server device 450. (EX-1017, ¶53.) The live data server 

device includes topic decoder 420, which sorts a topic entry into one or more 

appropriate queues (e.g., topic queue 442-1, 442-2, etc.) before sending the data 

payload to the message queue server device. (EX-1017, ¶¶49, 56; EX-2001, ¶¶141-

142.) The message queue server device may in turn operate as a “message broker” 

to facilitate receiving published messages from the live data server device and 

sending such messages to subscribers (e.g., the “aggregator component” and/or “live 

data access server”) via MQS communication component 408. (EX-1017, ¶¶57, 128, 

131; EX-2001, ¶142.)  

 
(EX-1017, FIG. 4.) 

Spivey differs from the inventions of the ’088 patent in multiple ways. For 

example, Spivey does not address video delivery. Indeed, the Spivey’s illustrative 
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use case is a mobile device user trying to access real-time statistics of the latest 

professional sporting event on the go. (EX-1017, ¶¶2, 27.) Spivey attempts to solve 

the user’s dilemma with a messaging server for quick sending of message payloads.  

C. Herzog 

Herzog discloses methods and software applications for separately 

transmitting video and data streams from a live event and then assembling them 

together by matching their timestamps. (EX-1015, Abstract, ¶¶18, 53-60; EX-2001, 

§V.C.) Herzog’s operative use case is an “Indy race” in which audio/video streams 

(e.g., of a racecar driver in a racecar) and associated telemetry data (e.g., data 

pertaining to said racecar) are collected during an event and subsequently 

transmitted from the event as separate streams at different physical locations “up to 

a mile apart within the same venue.” (EX-1015, Abstract, ¶54.) Audio/video streams 

may be transmitted from the venue via satellite truck 51 separate and apart from 

telemetry data ERP gen server 49, which may transmit the associated metadata from 

the venue. (EX-1015, Abstract, ¶¶47, 54.) 
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(EX-1015, FIG. 4.) 

Herzog discloses timestamping the audio/video stream and metadata stream 

using GPS protocols at both satellite truck 51 and telemetry data ERP gen server 49. 

(EX-1015, ¶¶17, 18; EX-2001, ¶¶146-153.) As described in Herzog, “[t]wo time 

stamps now exist in the system”—one associated with the video, and one associated 

with the metadata. (EX-1015, ¶56.) In order to address latency between the 

audio/video stream and metadata stream, the audio/video stream “is deemed to be 

the master time for synchronization” with the now timestamped metadata “slaved to 

the master time generate by the VITC [audio/video] time code.” (EX-1015, ¶¶54, 

58.)  

 FIG. 6 (below) shows that while latency associated with a “live time stamped 

video” may be greater than 24 seconds, latency associated with a “live time stamped 
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meta data” may be less than 1 second. (EX-1015, ¶56; EX-2001, ¶160.) Herzog’s 

system implements a process for “listening” for the video stream, determining a 

timestamp or code of said video stream, and then retrieving the metadata with the 

corresponding time stamp. (EX-1015, ¶¶70-77; EX-2001, ¶¶161-163.)  

 

(EX-1015, FIG. 6 (annotated).)  

Herzog differs from the inventions of the ’088 patent in multiple ways. For 

example, as Dr. Wicker concedes, Herzog does not disclose the claimed socket 

server. (EX-1001, ¶141.) Further, Herzog does not address the technical problem 

addressed by the ’088 patent–synchronization of real-time, contextually matched 
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and actionable event information across multiple client devices with an associated 

video stream. (EX-2001, ¶164-165.) Instead, Herzog teaches an individual user 

watching a timestamp-matched (if delayed) audio/video stream and metadata stream 

(EX-1015, ¶¶56, 58), but timestamp matching at a mobile device does not ensure or 

even allow for numerous other users to have the same synchronized, low-latency 

experience. 

D. Abulikemu 

Abulikemu acknowledges that a process in which a single broadcast company 

provides live video from an event does not allow for viewer participation, including 

“filming, editing, or any other part of broadcasting the event.” (EX-1050, ¶2.) 

Specifically, broadcast viewers were unable to incorporate, and stream to other 

viewers, “user-generated content” about the live event. (EX-1050, ¶¶2-3.) 

Accordingly, Abulikemu provides a high-level discussion of systems and 

methods for streaming crowdsourced commentary to users over the Internet. (EX-

1050, ¶¶3, 10; EX-2001, ¶166.) The crowdsourced commentary may be streamed to 

a viewer along with the live event video and audio to provide a customized feed of 

the live event. (EX-1050, ¶10; EX-2001, ¶166.)  

Abulikemu includes a high-level generic description of a methodology for 

providing viewers the optionality of viewing a live event with user-commentary. 

(EX-1050, ¶¶20-25; FIG. 2.) The user videos and user commentaries are merely 
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“compiled” (step 204), for which Abulikemu provides scant detail on how to 

accomplish, beyond “pair[ing]” and “generating new video.” (EX-1050, ¶21; EX-

2001, ¶172.) Regardless, Abulikemu describes streaming the compiled video to 

multiple viewers. (EX-1050, ¶22.)  

 

(EX-1050, FIG. 2.) 

Abulikemu differs from the ’088 patent in multiple ways. Abulikemu’s 

approach fails to address latency considerations across client viewer devices. (EX-

2001, ¶175.) Further, Abulikemu triggers the “compiling” of video and commentary 

“based on a receiving a viewer selection”, which does not support the coordinated 
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synchronization of compiled content to multiple users, as addressed by the ’088 

patent. (EX-1050, ¶21; EX-2001, ¶¶172, 175.) 

V. THE CHALLENGED CLAIMS ARE PATENTABLE 

The Board should deny institution because Petitioner fails to show it is 

reasonably likely to prevail on any claim. 

“In an inter partes review, the burden of persuasion is on the Petitioners…. 

Failure to prove the matter as required by the applicable standard means that the 

party with the burden of persuasion loses on that point—thus, if the fact trier of the 

issue is left uncertain, the party with the burden loses.” Dynamic Drinkware, LLC v. 

Nat’l Graphics, Inc., 800 F.3d 1375, 1378-79 (Fed. Cir. 2015); Harmonic Inc. v. 

Avid Tech., Inc., 815 F.3d 1356, 1363 (Fed. Cir. 2016) (noting petitioners have the 

“burden from the onset to show with particularity why the patent it challenges is 

unpatentable”). 

Petitioner identifies four grounds challenging claims 1-7 and 24-34 of the ’088 

patent: 

Ground Claims Argument 
1A 1, 4-7 §103: Obvious over Ellis in view of Spivey 
1B 2, 3, and 24-34 §103: Obvious over Ellis in view of Spivey and 

Abulikemu 
2A 1, 4-7 §103: Obvious over Herzog in view of Spivey 

and Ellis 
2B 2, 3, and 24-34 §103: Obvious over Herzog in view of Spivey 

and Abulikemu 
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A. Ground 1A: Petitioner Fails to Establish that Ellis in View of 
Spivey Renders Obvious Every Limitation of the Challenged 
Claims. 

Petitioner fails to show a reasonable likelihood of success as to any challenged 

claim because: (1) the cited prior art does not render obvious a “socket”; (2) the cited 

prior art does not render obvious a “webserver”; and (3) a POSITA would not have 

been motivated to combine Ellis with Spivey. 

1. Petitioner’s combination does not render obvious the claimed 
“socket” 

In sum, according to Petitioner’s expert, a “socket” is a “uniquely addressable 

communication endpoint.” (EX-1001, ¶163.) The Petition relies only on Spivey’s 

topic queues as the claimed “socket”—not the MQSD server or any other component 

of any server. But Spivey’s “topic queues” are neither “uniquely addressable” nor 

“communication endpoints.” (EX-2001, ¶¶205-206.) In the Instituted Matters, the 

Board did not address the fact that it is Spivey’s topic queues themselves that must 

be both “uniquely addressable” and “communication endpoints” according to the 

Petition. For the reasons described below, they are not. Accordingly, Petitioner’s 

argument that Spivey’s topic queues disclose the claimed “sockets” must fail.  

Specifically, Petitioner relies on the “topic queues” of Spivey’s message 

queue server device 410 (“MQSD”) as allegedly disclosing, e.g., “connect[ing] to a 

first socket of a socket server to receive, on a second communication channel 

between the first socket and the first client device, first digital content 
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corresponding to the first event information” and other functionality recited in claim 

1 of the ’088 patent. (Petition, 34-36, 40-41 (Limitations 1.5, 1.9.) Petitioner’s 

argument fails because Spivey does not describe or suggest the MQSD (nor its “topic 

queues”) as being capable of: (i) handling communication to individual client 

devices ), or (ii) functioning as uniquely addressable communication endpoints.  

 But in the Instituted Matters, the Board agreed with Petitioner’s position that 

Spivey at least suggests a direct, websocket, connection between the MQSD and 

individual client devices. (EX-2005, 44-45, 105-106.) Patent Owner respectfully 

submits that the explicit text of Spivey contradicts such finding. Rather, Spivey’s 

MQSD undoubtedly requires an intervening Live Data Access Server 130 (“LDAS”) 

to connect individual clients to the MQSD – only the LDAS has the necessary 

components (e.g., “subscription component 540,” “interface component 530”) to 

handle communication with numerous individual clients. (EX-2001, 187; EX-1017, 

¶59, FIG. 5.) Because the MQSD requires the interviewing LDAS, the MQSD is not 

capable of satisfying Limitations 1.5 or 1.9. 

 Also in the Instituted Matters, the Board agreed with Petitioner’s position that 

Spivey’s text strings (e.g., topic labels) support uniquely addressable 

communication endpoints. (EX-2005, 36-37, 169-171, 297-298, 354-355.) Again, 

Patent Owner respectfully submits that the explicit text of Spivey contradicts such 

finding. The very user interfaces Petitioner points to in FIGS. 8 and 9 of Spivey 
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require an LDAS to access the MQSD. (EX-2001,186-189; EX-1017, ¶¶63, 81-90.)  

Spivey must be considered, as a whole; the text string topic labels of FIG. 9 

represent one interface, in a series of interfaces, that visually depict individual clients 

accessing the LDAS. (EX-2001, ¶¶186-189, 207-209; EX-1017, ¶¶63, 81-90.) 

Spivey simply does not support the notion that the topics queues are assigned 

publicly-accessible URLs or address, or that such topic queues are designed to 

handle real-time access from potentially a large number of individual client devices. 

Because the topic queues are not uniquely addressable communication endpoints, 

the topic queues are not capable of satisfying the claimed limitations. 

Patent Owner demonstrates that Petitioner’s argument fails due to each of the 

foregoing deficiencies in Spivey, and due to Petitioner’s failure to show that a 

POSITA would have been motivated to combine or modify the references. (EX-

2001, §VI.A.3.)  

a) Spivey’s MQSD does not render obvious transmitting 
information between a “first socket” and a client device. 

First, a POSITA would not understand Spivey’s MQSD as transmitting 

information between a “socket” and a client device. Spivey does not describe the 

MQSD as capable of connecting with individual clients. (EX-2001, ¶186; EX-1017, 

¶¶45, 53-54, 59-63.) Considering Spivey, as a whole, the MQSD requires an 

intervening LDAS to facilitate connection with individual end user clients. (EX-

2001, ¶187; EX-1017, ¶¶59, 64, FIG. 5.) Because the MQSD is not described as 
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including components for connecting to multiple individual client devices, the 

MQSD does not transmit information between a “socket” and client devices, and 

therefore, Petitioner has not met its burden for institution. (EX-2001, ¶¶186-194; 

EX-1017, ¶¶45, 53-54, 59-64.)  

Petitioner’s argument rests on Spivey FIG. 4 (reproduced below), in which a 

Live Data Server Device (“LDSR”) and MQSD are shown as two servers, in a series, 

that essentially “plug in,” collectively, as the MQS shown in FIG. 1. (EX-2001, 

¶188-193; EX-1017, ¶¶34, 53-58, FIG. 1, 4.)  

Spivey unequivocally states: “[a]s shown in FIG. 4, message queue server 

120 may be implemented with at least two separate devices: a message queue server 

device 410 and a live data server device 450.” (EX-1017, ¶53 (emphasis added).)  

(EX-1017, FIG. 4 (annotated).) 

And FIG. 1 (reproduced below) clearly shows this MQS (or, the LDSR and 
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MQSD, two-server variety) can only ferry or relay data to client devices using the 

LDAS. (EX-2001, ¶193; EX-1017, ¶¶38-39, 45, 53.) 

 

(EX-1017, FIG. 1 (annotated).) 

Petitioner’s expert states that “the message queue server 120 communicates 

directly with client devices (110-1…110-a) without the use of a live data access 

server,” citing Spivey at ¶¶36, 38 and 53 and FIG. 4. (EX-1001, ¶104 (“[t]his 

embodiment, …shown as operating environment 400, in Figure 4 .) But Petitioner’s 

expert fails to consider Spivey, as a whole. See In re Hedges, 783 F.2d 1038, 1041 

(Fed. Cir. 1986) (noting that when evaluating claims for obviousness, “the prior art 

as a whole must be considered”).  

Operating environment 400 and FIG. 4 cannot be divorced from the teachings 
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of Spivey, as a whole. As a threshold matter, the LDSD and MQSD of FIG. 4 are 

explicitly described as an implementation of the MQS of FIG. 1 – which Spivey 

unambiguously depicts and describes as requiring an intervening LDAS to 

facilitating connection of multiple individual client devices. (EX-2001, ¶191; EX-

1017, ¶¶34-35, 53-58, FIG. 1, 4.)  

Regardless, Spivey never discloses technology that would lead a POSITA to 

understand the MQSD (of FIG. 4) as a communication endpoint: (i) assigned with a 

publicly-accessible URL or address; (ii) designed to handle real-time access from a 

potentially large number of individual clients; or (iii) capable of pushing its data 

packets to multiple individual clients. (EX-2001, ¶193; EX-1017, ¶¶59-64.) Spivey 

never describes such technology because Spivey does not contemplate the MQSD 

as transmitting information to multiple individual clients. (EX-2001, 193; EX-1017, 

¶¶45, 53, 59-64.)  

 Petitioner wrongly believes that Spivey ¶36 suggests a connection between 

the MQSD and individual clients because this paragraph uses the phrase “in some 

embodiments”: “[i]n some embodiments, message queue server 120 is not 

accessible to clients over the network directly.” (EX-2001, ¶196; EX-1017, ¶36 

(emphasis added).) But it is a logical fallacy to assume that because one thing is true 

sometimes (MQSD not accessible by clients), that another thing (MQSD is 

accessible by clients) must be true the other times. For example, if on somedays a 
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commuter takes the train, that does not mean she takes the bus on others; indeed, she 

may work from home or enjoy the day off. In fact, Spivey’s ¶36 concerns whether 

the MQSD is behind a firewall concerning Figure 1, an embodiment with the LDAS. 

Thus, a POSITA would have understood this simply means firewall or no firewall; 

it is not a disclosure of any “direct” connections with client devices. 

 Here, Petitioner’s proposal—the MQSD is accessible by individual clients—

fails because it results in a contradictory or absurd result with the express technical 

disclosure of Spivey, again, when considered as a whole. Spivey’s “client devices” 

are only those client devices “subscribed” to “receive data via live data access sever 

130.” (EX-2001, ¶¶196-197; EX-1017, ¶39.) Rather than communicate with these 

subscribed client devices, the MQSD communicates only by operation of an “MQS 

Communication Component.” (EX-2001, ¶198; EX-1017, ¶54.) And the MQS 

Communication Component only “push[es] the data payload from the topic queue 

to a live data access server that has subscribed to the topic of the topic queue.” (EX-

2001, ¶198; EX-1017, ¶49.) Petitioner’s attempt to imbue the MQSD with additional 

functionality (communication with multiple individual clients) is not consistent with 

evidence that Spivey does not disclose any functional component of the MQSD 

capable of communication with multiple individual clients. (EX-2001, ¶¶186-188; 

EX-1017, ¶49.)  

Rather, only the Spivey LDAS has the necessary components (e.g., 
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“subscription component 540,” “interface component 530”) to handle 

communication to individual clients. (EX-2001, ¶198; EX-1017, ¶¶49, 54.) Absent 

the interface component (found only in the LDAS), a user would be unable to access 

the user interfaces of FIGS. 8-10, and without these interfaces, the user would have 

no mechanism for accessing any data whatsoever. (EX-2001, ¶¶189-191, 198; EX-

1017, ¶49.) Petitioner’s proposal therefore not only contradicts Spivey, but it also 

fails to establish any mechanism through which the MQSD can execute the 

functionality of communication to multiple client devices. (EX-2001, ¶¶196-197; 

EX-1017, ¶¶36, 39, 49.)  

Petitioner’s incomplete MQSD-based proposal would not operate as intended 

because it would lack the functionality to communicate with multiple individual 

clients. (EX-2001, ¶¶196-198; EX-1017, ¶¶36, 39, 49.) Spivey simply does not 

include any technical discussion of a module, or any other component for 

deployment in the MQSD, that would be capable of permitting the MQSD to handle 

the interface and subscription functionality set forth in relation to the LDAS. (EX-

2001, ¶¶196-198; EX-1017, ¶¶36, 39, 49.) Petitioner’s arguments appear to be based 

on incorrect characterizations of Spivey, and as such, do not support Petitioner’s 

burden of showing a reasonably likelihood of unpatentability of the challenged 

claims.  

 Accordingly, the factual record not only fails to support Petitioner’s 
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contention—the MQSD is accessible by individual clients—but it also demonstrates 

that if the Board were to accept Petitioner’s contention, it would lead to an absurd 

result: the contradiction of Spivey’s express teachings, including the functionality of 

its required LDAS. (EX-2001, ¶¶196-198; EX-1017, ¶¶36, 39, 49.) That Spivey 

discloses the MQSD may be implemented as a “RABBITMQ” does not change this 

result; the RABBITMQ must be understood with the context of Spivey, as a whole. 

See Hedges, 783 F.2d at 1041. Spivey discusses RABBITMQ only within the 

context of subscriptions between the LDAS and MQS. (EX-1017, ¶58.) Thus, 

considering Spivey, as a whole, demonstrates that the MQSD requires a LDAS to 

operate, and therefore, Spivey cannot render obvious the recited “socket.”   

b) Regardless of the MQSD’s transmission destination, 
Petitioner fails to show that Spivey’s topic queues are 
“sockets.” 

Second, Petitioner fails to show that Spivey’s topic queues are “sockets” 

under Petitioner’s (and its expert’s) implied definition, which requires them to be 

“uniquely addressable communication endpoint[s].”2 (EX-1001, ¶163 (“it is my 

 
 
2 Although the parties dispute the meaning of “socket” and “event socket” in the 

district court, Petitioner does not address either party’s construction. And even if 

one were to apply Petitioner’s proposed district court constructions of those terms 

here, Petitioner would still not meet its burden for institution. 
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opinion that a POSA would have understood a ‘socket’ to be a uniquely addressable 

communication endpoint.”) 

 Spivey’s topic queues are merely an internal data structure within the MQSD. 

Petitioner does not identify any disclosure that would suggest to a POSITA that 

Spivey’s topic queues are “uniquely addressable communication endpoints.” To the 

contrary, Spivey’s disclosures would have suggested the opposite to a POSITA. 

(EX-2001, §VI.A.1.) Therefore, Petitioner has failed to show that Spivey’s MQSD 

satisfies the limitations of claim 1 of the ’088 patent, regardless of whether it 

communicates with any client devices. (EX-2001, ¶¶205-215.) 

Petitioner’s argument rests on Spivey FIG. 9 (reproduced below), in which a 

UI 900 is shown as including text string “topic labels” that when selected “cause the 

live data app 210 to send the selected topic(s) to live data access server 130.” (EX-

1017, ¶87 (emphasis added); FIG. 9.)  
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(Petition, 35.) 

As a threshold matter, UI 900 must be considered within the context of Spivey 

as a whole. See Hedges, 783 F.2d at 1041. UI 900 is one UI in a three-part series 

(e.g., UIs 800, 900, 1000 of FIGS. 8-10) that collectively depict an interface for 

accessing the topic MQSD topic queues via the LDAS via the LDAS’s interface 

component 530. (EX-2001, ¶¶207-209; EX-1017, ¶63 (“Interface component 530 

may provide user interface elements…examples of user interfaces are discussed with 

respect to FIGS. 8-10.”) Petitioner’s very reliance on these UIs undercuts its central 

argument that the MQSD is capable of connecting to numerous individual end client 
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devices. (Infra.) 

FIG. 8 of Spivey shows an initial log-in screen for a client device that allows 

said client device to access topic queues via the “Live Data Access Server Address.” 

(EX-2001, ¶208; EX-1017, ¶81, FIG. 8 (element “830”). The fact that the LDAS 

Address “resemble[s] a uniform resource locator (URL)” is immaterial; the LDAS 

Address is used to access the LDAS, not individual topic queues of the MQSD. (EX-

2001, ¶208.). In other words, the LDAS Address is not evidence of the MQSD topic 

queues being uniquely addressable communication end points; the LDAS Address 

demonstrates only the ability of the client device to subscribe to and interface with 

the LDAS. (EX-2001, ¶208; EX-1017, ¶¶55, 82.) 

FIG. 9 of Spivey then shows texts strings of data topics available to the client 

device, again, using the LDAS. (EX-2001, ¶209; EX-1017, ¶84). But the text strings 

shown in FIG. 9 are not URLs themselves, nor are they used in URLs (or any other 

address in Spivey). (EX-2001, ¶209; EX-1017, ¶84-86.) A “topic label” is merely 

that; a label, such as that used to identify data in an internal data structure. (EX-2001, 

¶209.) Accordingly, a POSITA would have understood that Spivey’s “topic queue” 

is merely an organization of data, such as a database table, that includes information 

about a particular topic. (EX-2001, ¶¶205, 206, 215.) And without more, a POSITA 

would not consider such a database, message queue, or other internal data structure 

by itself to be a “uniquely addressable communication endpoint” because as 
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disclosed by Spivey, the queues themselves lack any address at all through which 

they communicate. (EX-2001, ¶206.) 

Contrary to the teachings of Spivey, Petitioner and its expert, Dr. Wicker, only 

argue that the client devices disclosed in Spivey “use topic label text strings to 

connect and subscribe to MQSD’s topic queues” (EX-1001, ¶165; Petition, 35). But 

this is incorrect—Spivey does not disclose that the text strings are used to “connect” 

to the MQD’s topic queues. To support this incorrect statement, Petitioner and Dr. 

Wicker must erroneously state that the client devices “request a live data connection” 

with the MQSD by “selecting or entering address or connection information to a 

particular MQSD,” citing paragraphs 81-82 of Spivey. (EX-1001, ¶165.) But those 

paragraphs of Spivey are explicit that the client devices request a live data 

connection with the live data access server, not the message queue server (and not 

the topic queues within the MQS). (EX-1017, ¶¶81-82; EX-2001, ¶216.)  

Accordingly, Petitioner fails to show that Spivey’s topic queues are “uniquely 

addressable communication endpoints on a server where first event information is 

provided to a VCD,” which it contends is required for the “socket” limitation. (EX-

1017, ¶¶46-49; EX-2001, ¶¶213-214; Petition, 34.) Indeed, Spivey discloses that its 

topic queues are internal to its MQS, and Spivey nowhere discloses or suggests that 

the topic queues are “uniquely addressable” or “communication endpoints.” (EX-

2001, ¶¶205-215.) 
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Indeed, the only potential “communication endpoint” Spivey discloses as 

being “uniquely addressable” is its live data access server, not any of the topic 

queues within the message queue servers. (EX-1017, ¶¶38-39; EX-2001, ¶212.) 

Petitioner relies on the following portion of the ’088 patent specification for its 

definition of “sockets”: “The first event socket has a corresponding EventID that the 

VCD ‘uses…to connect to the…socket,’ e.g., by using a ‘URL including 

the…EventID in a path of the URL.’” (Petition, 34 (citing EX-1012, 21:34-22:19) 

(emphasis added).) But the only URL that Spivey’s clients are provided is for the 

live data access server, not the message queue server, and certainly not the topic 

queues therein: “UI 800 may also include an address UI element 830 to allow the 

operator to select or enter the address or connection information to a particular live 

data access server.” EX-1017, ¶82; see also id. Nowhere does Spivey disclose or 

suggest any topic queue with its own “unique” URL—and neither Petitioner nor Dr. 

Wicker argues otherwise. 

This is fundamental to how Spivey operates: the client connects to the live 

data access server and selects the topics they subscribe to; the live data access server 

then subscribes to those topics on the MQS for the client. (EX-1017, ¶¶49, 128, 131; 

71-78, Figure 7; EX-2001, ¶¶135-137, 353-354.) When there is an update for a topic 

queue, the live data access server must receive that update, determine which of the 

clients are subscribed to that topic, and then push that data to the client. (EX-1017, 
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¶¶38, 46, 49; 79-80.) There is no disclosure of any connection for the client to 

anything other than the live data access server, and certainly no disclosure that each 

topic queue is a “uniquely addressable communication endpoint.” (See generally 

EX-1017; EX-2001, ¶¶351-353.) 

But even if one were to accept Petitioner’s argument that requires a “socket” 

to be a “uniquely addressable communication endpoint on a server where first event 

information is provided to a viewer client device” (Petition, 34), the fact that each 

“topic queue” has a text identifier does not mean that topic queues are either 

endpoints or uniquely “addressable.” (EX-2001, ¶216.) Indeed, the MQSD is only 

capable of communicating via an MQS Communication Component, its topic queues 

are not described as having any functionality themselves to communication, much 

less be individually addressable. (EX-2001, ¶¶212-213.) As such, Spivey does not 

disclose that any URL in its system includes a topic text identifier or that a URL 

corresponds to any of the topic queues. (See generally EX-1017.) The only Spivey 

components that have public addresses (corresponding to the URL in Spivey) are the 

live data access servers (not the message queue server) themselves, not the topic 

queues within the message queue server. (EX-1017, ¶¶81-82.) 

Petitioner relies entirely on Spivey’s topic queues as allegedly disclosing the 

claimed “sockets,” which Petitioner combines with Ellis. (Petition, 34-36) 

Accordingly, Petitioner fails to establish that Spivey, alone or in combination with 
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the other references, teaches or renders obvious the claimed “sockets.”  

c) Petitioner fails to articulate sufficient motivation to 
combine and modify the prior art. 

Regarding Limitations 1.5 and 1.9, Petitioner argues that a POSITA “would 

have understood that Spivey’s topic queues disclose first event sockets 

corresponding to the first event information” without even attempting to show how 

the systems in Spivey and Ellis are compatible with one another (Petition, 36, 40.) 

As discussed below in V.A.2, infra, Petitioner’s combination fails to account for 

critical distinctions between Ellis’s and Spivey’s teachings, such as the lack of an 

orchestrator-type webserver, explain the modifications necessary to combine such 

teachings, or articulate why a POSITA would have been motivated to make the 

necessary modifications and proposed combination. (Infra, V.A.2.) Again, 

Petitioner’s lack of specific motivation to combine the prior art teachings 

demonstrates its impermissible reliance on hindsight bias. KSR, 550 U.S. at 418; 

Bolt, 64 EMORY LAW J. at 1158. 

2. Petitioner’s combination does not render obvious the 
claimed “webserver” 

Petitioner’s proposed orchestrator-type webserver architecture (in which the 

webserver facilitates connections among devices and servers) is a radical deviation 

from the relay-type architecture (in which data flows through servers in series) of 

Spivey. As such, a POSITA would not have understood Petitioner’s Ellis/Spivey 

combination to inherently include such orchestrator-type webserver, nor has 
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Petitioner established why a POSITA would deviate from the teachings of the prior 

art and attempt to include a “POSA Knowledge” webserver alleging having such 

functionality.  

Petitioner recognizes the apparent lack of a webserver in its Ellis/Spivey 

combination. (Petition, 26.) Attempting to paper over this deficiency, Petitioner 

proclaims that “a POSA would have understood that webservers were well-known 

components in streaming systems that were useful for facilitating communication 

between client devices and socket servers, and client devices and media sources.” 

(Petition, 26.) 

Petitioner’s argument is fundamentally flawed. It not only fails to address the 

specific configuration of a webserver recited in claim 1, but it also fails to explain 

why a POSITA would have allegedly understood such webserver—e.g., a webserver 

that “facilitate[es] communication between client devices and socket servers, and 

client devices and media sources”—would be necessary to, or otherwise flow from, 

its Ellis/Spivey combination. (Petition, 26.) Accordingly, Petitioner’s argument 

cannot succeed. Roland Corp. v. InMusic Brands, Inc., IPR2018-00335, Paper 14 at 

17 (PTAB July 2, 2018) (quoting Rosco, Inc. v. Mirror Lite Co., 304 F.3d 1373, 

1380 (Fed. Cir. 2002) (declining to institute where petitioner failed to support its 

inherency argument with adequate explanation); In re Robertson, 169 F.3d 743, 745 

(Fed. Cir. 1999) (“Inherency…may not be established by probabilities or 
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possibilities. The mere fact that a certain thing may result from a given set of 

circumstances is not sufficient.”). 

Petitioner’s expert merely repeats, verbatim, the conclusory statement found 

in the Petition: “to the extent the combination does not disclose a webserver 

implemented specifically to facilitate communication between a client device and 

socket server, as well as a client device and media sources, in my opinion, a POSA 

would have utilized a known webserver to facilitate such communication.” (EX-

1001, ¶127.) But Dr. Wicker does not explain why his conclusion follows from 

Spivey’s teachings, or the purported relationship between the contradictory uses of 

relay-type webserver architecture of Spivey and the modified orchestrator-type 

webserver architecture proposed by Petitioner. (EX-1001, ¶127.) As such, Dr. 

Wicker’s testimony is insufficient to fulfill Petitioner’s burden for institution. Xerox 

Corp. v. Bytemark, Inc., IPR2022-00624, Paper 9 at 15 (PTAB Aug. 24, 2022) 

(precedential) (finding an expert’s declaration that “merely repeats” conclusory 

assertions without additional supporting evidence or any technical reasoning is 

“entitled to little weight,” particularly where the testimony is offered to supply a 

limitation missing from the prior art); 37 C.F.R. § 42.65(a). 

Here, the configuration of the web server recited in claim 1—e.g., a webserver 

that “facilitate[es] communication between client devices and socket servers, and 

client devices and media sources”— would not be necessary to Petitioner’s 
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Ellis/Spivey combination. (EX-2001, ¶¶217-239.) Indeed, Petitioner’s orchestrator-

type webserver would only detract from, and be a superfluous addition to, the 

Ellis/Spivey combo. (Id..) Therefore, Ellis/Spivey does not inherently disclose said 

webserver. (Id.)  

In sum, Spivey does not operate using a facilitator- or orchestrator-type 

webserver. (EX-2001, ¶231; EX-1017, ¶35, FIG. 1.) Rather than facilitate a 

connection, to the extent Spivey discloses a webserver at all, Spivey’s immediate-

data-push architecture functions as a data relay, with data flowing from server to the 

next, with the Spivey LDAS acting as a critical relay point that allows individual 

client devices to receive data. (EX-2001, ¶231.) It is not necessary to add an 

additional facilitator- or orchestrator-type webserver as proposed by Petitioner 

because Spivey’s architecture is disclosed as functioning without one. (EX-1017, 

¶35, FIG. 1.) Spivey’s architecture does not require a webserver of the configuration 

recited claim 1 of the ’088 patent, and indeed, the purported presence of such 

webserver contradicts the teachings of Spivey (supra), and as such, it cannot be 

considered an inherently “necessary” component. (EX-2001, ¶¶217-229, 231.)  

Regardless of whether a “webserver” in a general sense is known in the prior 

art, Petitioner is mistaken to suggest that literally any configuration of a webserver 

can be surgically inserted into its hypothetical combination. (Petition, 21-28.) 

Petitioner’s inserted webserver is not found in Ellis/Spivey, and it is not necessary, 
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and therefore Petitioner has failed to establish that its combination renders obvious 

the claimed (“webserver”). 

3. Petitioner fails to show that a POSITA would have been 
motivated to combine Ellis with Spivey 

Contrary to the Instituted Matters, Petitioner’s motivation to combine under 

Ground 1A relies upon a “webserver” from “POSA’s Knowledge.” (Petition, 27-28; 

supra.) Petitioner’s reliance on modifying the Ellis/Spivey relay-type webserver 

architecture with an orchestrator-type webserver renders its combination 

fundamentally inoperable. (EX-2001, §VI.A.2.) Petitioner fails to show that a 

POSITA would have been motivated to combine Ellis/Spivey and POSITA’s 

knowledge. (EX-2001, §VI.A.3.) Rather, Petitioner’s rationale to combine the prior 

art rests on impermissible hindsight – Petitioner apparently starts with FIG. 2 of the 

’088 patent and then plucks disparate server components from Ellis, Spivey and 

“POSA’s knowledge” to impermissibly recreate FIG. 2. (EX-2001, §VI.A.3 

a) Petitioner’s proposed combination is unsatisfactory for 
its intended purpose 

Petitioner’s combination is unsuited for its intended purpose because it 

inappropriately relies on a “webserver” from “POSA’s Knowledge” to “facilitate 

communication between a client device and a socket server” without ever 

acknowledging that an additional “orchestrator-type” webserver would contradict 

the express teachings of Spivey. (Petition, 26-28; EX-1017, ¶¶35, FIG. 1; EX-2001, 

¶¶217-229, 231, 246-260.) In an apparent acknowledgment of the insufficiency of 
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its initial Ellis/Spivey diagram (Petition, 24), Petitioner adds more unrelated server 

elements to one another to depict a webserver placed “in-between Ellis’s client 

device, Ellis’s media sources, and Spivey’s MQSD.” (Petition, 27.) 

 

(Petition, 28.) 

Not only is such placement of a webserver absent from the express teachings 

of the art, a POSITA would understand to never place a webserver in the manner 

suggested by Petitioner at least because it would contradict, or at least be superfluous 

to, the data-relay concepts discussed in Spivey. Accordingly, a POSITA would lack 

any motivation to make the proposed combination. 

The elements of Spivey that Petitioner seeks to combine with Ellis—the 
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MQSD 410 and the LDSD 450—function as a form of, and in cooperation with other 

Spivey components, as a data relay. (EX-2001, ¶188, 269-270.) Like runners in a 

relay race, in which a first runner passes a baton to the second runner, the LDSD 

passes a data packet to the MQSD. (EX-1017, FIG. 4.) In fact, it is the whole point 

of Spivey’s architecture – the immediate “push” provision of data. (EX-2001, 250-

252; EX-1017, FIG. 6, ¶¶65-69.) In contrast, Petitioner’s diagram proposes a 

webserver that functions not as a data relay, but as a data orchestrator, in which the 

webserver is connected to each of the MQSD, User Equipment, and Content Source 

(Petition, 27-28), all to somehow facilitate video and data content provision to the 

user. 

But that is not what Ellis/Spivey teaches. A POSITA would have never 

employed a webserver-as-data-orchestrator framework, as drawn by Petitioner, 

because the data flowing principles of Spivey function as a data relay, without the 

need for any additional webserver orchestrating the flow of said data. (EX-2001, 

¶¶269-270.) A POSITA would not have understood the orchestrator-type webserver 

shown by Petitioner to be a germane or even helpful inclusion with Spivey because 

adding another component to connect the client to the data would only add 

unnecessary complexity and be counter-productive to Spivey’s latency reduction 

aim. (EX-2001, ¶280.) For example, Petitioner’s orchestrator-type webserver would 

be redundant, add an unnecessary interconnect, and would therefore never be 
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attempted. (EX-2001, ¶280.) It is not clear from the record how the data relay 

techniques of Spivey would even possibly work, as a practical matter, with a 

superfluous (to Spivey) webserver orchestrator, and the Petitioner does nothing to 

resolve this technical deficiency. (EX-2001, ¶280-283.) 

Therefore, a POSITA would not have attempted Petitioner’s proposed 

combination diagram (Petition, 28), because the POSITA would have understood 

that doing so would have decreased the functionality of the Ellis/Spivey system and 

rendered it unsatisfactory for its intended purpose. (EX-2001, ¶280-283.) 

b) Petitioner’s proposed motivations to combine Ellis and 
Spivey do not withstand scrutiny. 

Petitioner attempts to sidestep the many technical drawbacks of its proposed 

combination with various conclusory rationales for combining Ellis, Spivey and an 

orchestrator-type webserver from “POSA’s Knowledge.” Petitioner’s proposed 

rationales fail to satisfy the Federal Circuit’s obviousness rubric – obviousness turns 

on “whether a skilled artisan not only could have made but would have been 

motivated to make the combinations or modifications of prior art to arrive at the 

claimed invention.” Belden Inc. v. Berk-Tek LLC, 805 F.3d 1064, 1073 (Fed. Cir. 

2015) (emphasis added). 

As one example, Petitioner alleges that a POSITA would be motivated to 

integrate “a webserver such as Herzog’s application server into the Ellis/Spivey 

combination by placing it in-between Ellis’s client device, Ellis’s media sources, and 
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Spivey’s MQSD.” (Petition, 27.) Petitioner makes this statement without pointing to 

any rationale as to why a POSITA would be motivated to add additional complexity 

and uncertainty into its Ellis/Spivey combination. Petitioner’s proposes inserting an 

additional webserver (Petition, 28) between various components when doing so is 

both unnecessary and likely to cause delays. (EX-2001, ¶276.) A POSITA would 

understand the inherent diminished performance of such combination and would 

thus be unmotivated to make it. (EX-2001, ¶¶276-279.) A POSITA would even be 

puzzled by Petitioner’s suggestion (implicit in its diagram) of implementing both a 

relay-type and orchestrator-type webserver architecture in a single system, and 

consequently, would approach such combination with caution, given the uncertainty 

in the performance of such combination. (EX-2001, ¶276-279.) 

As another example, Petitioner alleges that a POSITA would have “a 

reasonable expectation of success in integrating a webserver into Ellis and Spivey’s 

data delivery system.” (Petition, 29.) But that’s not what Petitioner proposes. 

Petitioner proposes a very specific introduction of a webserver, as per its page 28 

diagram, in which a webserver is placed: “in-between Ellis’s client device, Ellis’s 

media sources, and Spivey’s MQSD.” (Petition, 27.) The total lack of teaching in 

Ellis and/or Spivey concerning how to transform its relay data shipping approach to 

that of an orchestrator facilitator, much less how to synthesize both data relay and 

data synthesizer approaches, means a POSITA would be wary of such approach. 



 

57 
 

(EX-2001, ¶280.) Indeed, rather than success, a POSITA would expect only reduced 

performance if for no other reason than Petitioner’s diagram requires an extra, 

redundant component – the orchestrator webserver – to facilitate data transfer, that 

would decrease system performance by enhancing latency and complexity. (EX-

2001, ¶280.) 

As another example, Petitioner alleges that a POSTA would seek to integrate 

Spivey’s servers in Ellis’s system “to reduce latency.” (Petition, 23.) However, as 

previously explained, Petitioner’s modifications to Spivey’s teachings radically alter 

the solution Spivey purportedly taught for reducing latency (§IV.A.3.a, supra; EX-

2001, §§V.B, VI.A.3), and a POSITA would not have a reasonable expectation that 

any beneficial reductions in latency would be achieved in the resulting combination. 

(EX-2001, ¶¶303-316.) Petitioner’s combination does not improve latency because 

it adds additional servers—an orchestrator-type webserver from POSA’s 

knowledge—that would inherency create latency due the handling of data by an 

additional server; the transmission time for sending data to and from the additional 

servers, and would add unnecessary redundancy to the system, increasing 

complexity and cost to the system. (EX-2001, ¶¶305-306.)  

Despite this inconsistency, Petitioner relies on Spivey’s promise of reducing 

latency to a time period “at least two orders of magnitude shorter than conventional 

time periods of legacy devices.” (Petition, 23.) But Spivey teaches that such 
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reduction is achieved by implementing the message flow Spivey discloses—i.e., by 

allowing the live data access server to “push the data payload to client device 110, 

and to any other connected client devices that also requested that topic.” (EX-1017, 

¶96.) To the extent Spivey reduces latency, it does so only with its disclosed data 

flow; it is not reasonable to assume that Spivey would achieve any latency reduction 

by adding additional, superfluous webservers to its architecture. (EX-2001, ¶¶305-

306.) A POSITA seeking to reduce latency would not ignore the very process that 

Spivey discloses to achieve that result. (EX-2001, ¶¶303-316.)  

As another example, Petitioner alleges that implementing “certain portions” 

of the Spivey disclosure into Ellis’s disclosed architecture would “have been obvious 

because doing so would have required only the simple substitution of known 

elements for another to obtain predictable results.” (Petition, 25.) However, to 

establish a prima facie case of obviousness there must be a reasonable expectation 

of success. In re Merck & Co., 800 F.2d 1091, 1097 (Fed. Cir. 1986); see, also, KSR, 

550 U.S. 398 at 418. The immediate “push” provision of data taught by Spivey is 

not compatible with the enhanced viewing and tuning techniques of Ellis, and a 

POSITA would not have a reasonable expectation of success. (EX-2001, ¶¶303-

316.)  

Video streaming requires the continuous, ordered delivery of video and audio 

components for proper playback and message queues are not designed for the high-
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frequency, continuous delivery needed for real time streaming of video content. 

(EX-2001, ¶296.) The total lack of teaching in Ellis and/or Spivey concerning how 

to integrate Spivey’s rapid-fire data delivery alongside Ellis’s video streaming 

means that a POSITA would be cautioned against such combination as potentially 

hindering the television viewing enhancements taught by Ellis. (EX-2001, ¶¶291-

292.) A POSITA would understand the fundamental incompatibility of Spivey’s 

immediate “push” data delivery and Ellis’s video delivery, and therefore, would 

have no reasonable expectation of a successful combination at least because such 

combination would have decreased performance. (EX-2001, ¶¶291-293.) 

c) Petitioner relies on impermissible hindsight bias 

Absent a clearly articulated reason to combine Ellis, Spivey, and POSA’s 

knowledge, Petitioner relies exclusively on impermissible hindsight to stitch 

together unrelated elements of the prior art in a misguided attempt to reconstruct the 

invention addressed by the ’088 patent. 

As set forth by the Federal Circuit, “[t]he invention must be viewed not with 

the blueprint drawn by the inventor, but in the state of the art that existed at the time.” 

Interconnect Planning Corp. v. Feil, 774 F.2d 1132, 1138 (Fed. Cir. 1985). 

Petitioner must put forward some “explanation as to how or why the references 

would be combined to arrive at the claimed invention…[otherwise] hindsight bias 

[becomes] the thread that stitches together prior art patches into something that is 
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the claimed invention.” Metalcraft of Mayville, Inc. v. The Toro Co., 848 F.3d 1358, 

1367 (Fed. Cir. 2017) (citation omitted). 

Petitioner’s reliance as FIG. 2 of the ’088 patent as an impermissible blueprint 

speaks for itself – Petitioner used hindsight bias as “the thread that stitches together 

prior art patches”: 

 

(EX-1012, FIG. 2 (annotated).) 
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(Petition, 28.) 

Petitioner fails to articulate a sufficient rationale to combine Ellis, Spivey, and 

a particular, orchestrator-type, webserver, and therefore, Petitioner has not met its 

burden in showing a reasonable likelihood of success. 

B. Ground 1B: Petitioner Fails to Establish that Ellis in View of 
Spivey and Abulikemu Renders Obvious Every Limitation of the 
Challenged Claims 

Ground 1B relies on its arguments under Ground 1A as allegedly disclosing 

certain limitations of independent claim 24; namely, the “webserver,” “socket 

server” and “socket” and motivation to combine. (Petition, 46, 53.) Because Ground 

1A fails, Ground 1B fails for the same reasons. (EX-2001, §VI.B.) 

C. Ground 2A: Petitioner Fails to Establish that Herzog in View of 
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Spivey Renders Obvious Every Limitation of the Challenged 
Claims 

Petitioner fails to show a reasonable likelihood of success as to any challenged 

claim because: (1) the cited prior art does not render obvious a “socket”; (2) the cited 

prior art does not render obvious a “webserver”; and (3) a POSITA would not have 

been motivated to combine Herzog with Spivey. 

1. Petitioner’s combination does not render obvious the 
claimed “socket” 

Ground 2A—just like Ground 1A—relies on Spivey as allegedly disclosing a 

“socket” and associated functionality. (Petition, 68-74.) For the reasons stated above, 

Spivey—alone or in combination with the other prior art—does not teach or render 

obvious the claimed “event socket.” (§V.A.2, supra; EX-2001, §VI.C.1.) 

Accordingly, Petitioner fails to show a reasonable likelihood of success under 

Ground 2A. 

2. Petitioner’s combination does not render obvious the 
claimed “webserver” 

Contrary to Petitioner’s assertions, Herzog’s application server 53 does not 

equate to the “webserver” recited in claim 1 of the ’088 patent. Herzog is explicit 

that the application server serves no role in facilitating a connection among, e.g., 

“client devices and socket servers, and client devices and media sources.” (EX-2001, 

§VI.C.2; Petition, 26.)  

Whereas the claimed webserver facilitate communication among, e.g., media 
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sources, a socket server, and client devices, Herzog’s application server is tucked 

away from the end client devices, as one component in a relay-type chain of 

communication components that bears little resemblance to the challenged claims. 

(Compare EX-1012, FIG. 2 (annotated) with Petition, 64 (showing an annotation of 

EX-1015, FIG. 4).)  

 

 
(EX-1012, FIG. 2 (annotated).) 
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(Petition, 64.) 

 The application server 53 bears little resemblance to the claimed webserver 

because it uses the origin server 54 (and an array of other intermediate components) 

to reach the mobile device. (EX-2001; ¶¶332-339.) As such, the application server 

does not, and cannot, “transmit first instructions to a first client device…enabling 

the at least one first display of the first client device to render a first video relating 

to the live event and render first event information relating to the live event”; nor 

does the application server 53 facilitate a client device’s “connect[ion] to the first 

media server endpoint” and/or “connect[ion] to a first socket of a socket server.”  

Herzog’s application server is not described as having the same functionality 
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of the recited “webserver” and Petitioner has not demonstrated otherwise. 

3. Petitioner fails to show that a POSITA would have been 
motivated to combine Herzog with Spivey. 

Petitioner argues that a POSITA would have implemented Spivey’s MQSD at 

Herzog’s “origin server” to decrease latency. (Petition, 58-59.) However, even if a 

POSITA made this modification (which it would not), the resulting combination 

would not result in a meaningful (i.e., 1-2 orders of magnitude) reduction in latency. 

(EX-2001, §VI.C.3, ¶¶376-378.)  

The combination would not result in reduced latency because no matter how 

fast Spivey makes the data transmission, the overall Herzog latency is defined by the 

other, larger systemic sources of latency present within the video/audio feeds. (Id.) 

As such, a POSITA would find the combination as having reduced functionality, and 

therefore, would not be motivated to attempt such modification. (EX-2001, ¶¶376-

381.) Rather, Petitioner’s rationale to combine the prior art rests on impermissible 

hindsight. 

a) Petitioner’s proposed combination is fundamentally 
inoperable. 

Petitioner admits that “Herzog does not specifically disclose some backend 

server architecture supporting the data distribution—the claimed socket server,” and 

instead proposes to supply such functionality by implementing Herzog’s origin 

server as a “websocket server, as taught by Spivey.” (Petition, 58; EX-1015, FIG. 

4.) 
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(EX-1015, FIG. 4 (annotated).) 

But Petitioner’s proposed revamp of the origin server to “improve Herzog’s 

latency issues,” (Petition, 59), ignores that Herzog’s system latency is ultimately 

defined by other components in the video/audio pipeline, not by the origin server. 

(EX-2001, §VI.C.3.b-VI.C.3.c, ¶¶368-370, 376-381; EX-1015, ¶¶58, 74.) Herzog’s 

stated goal is matching timestamped video/audio streams with timestamped meta-

data streams at a mobile device. (See EX-1015, ¶¶56, 64, 74; EX- 2001, §VI.C.3, 

¶¶367-370.) Herzog teaches a process performed within the latency period of 

video/audio delivery to synchronize different delays between video/audio streams 

and metadata streams. (EX-1015, ¶¶74, 82.) This process relies on the projected 

latency period to synchronize the video/audio stream with the metadata stream. (EX-
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1015, ¶¶74, 82; EX-2001, ¶¶367-370, 375-376.)  

 Petitioner’s combination would be inoperable because, notwithstanding the 

absence of any reason to upgrade Herzog’s data delivery system, unfettered 

provision of data by Spivey’s architecture would not address the causes of latency 

with respect to the video/audio feed. (EX-2001, ¶¶367, 375-376.) Spivey does not 

address video delivery; it concerns the immediate push of data to a subscribed client 

device. (EX-2001, §V.B, ¶¶314, 384; EX-1017, ¶¶2, 27.) Spivey includes no 

technical discussion that would enable the faster provision of video. (EX-2001, 

§V.B., ¶¶314, 384; EX-1017, ¶¶2, 27.) Therefore, at most, Spivey would only be 

capable of modifying the Herzog telemetry data.  

However, as stated above, the ultimate system latency in Herzog is defined by 

other aspects of the video/audio feed. (EX-2001, ¶¶376-381.) It is during this greater 

latency of the video/audio feed that timestamp synchronization occurs. (EX-2001, 

¶¶368-369, 376-381; EX-1015, ¶¶51, 58, 74.) Therefore, it is not possible to 

meaningfully improve the latency of Herzog with the Spivey MQSD because no 

matter how fast the data is (i.e., no matter how much the “2 seconds” is reduced), 

Herzog cannot complete it’s timestamp synchronization technique without the 

video/audio feed, which has a greater latency, and which Petitioner agrees would be 

“maintained” in its hypothetical combination. (EX-2001, ¶¶368-369, 376-381; EX-

1015, ¶¶51, 58, 74; Petition, 59.) 
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 Absent a clear benefit, a POSITA would have found Petitioner’s combination 

inoperable and would not have attempted it. (EX-2001, §VI.C.3.b-VI.C.3.c, ¶¶385-

386.) For instance, the meta data (which already transits the origin server described 

by Herzog) has up to 2 seconds of latency. (EX-2001, ¶¶368-369, 376-381.) Thus, 

at most, the inclusion of Spivey could reduce the latency of data moving through the 

origin server by at most 2 seconds. (Id.)  

But Herzog’s latency is ultimately driven by the substantially larger latency 

period of the audio / video day; 63 seconds. (EX-2001, ¶¶369, 375.) Petitioner does 

not even address the latency caused by Herzog’s audio/video stream, nor does 

Petitioner acknowledge that any reduction in the latency of telemetry data would not 

permit the faster receipt of video data by the client. (EX-2001, ¶¶375-379, Petition, 

27-28.) The video data unambiguously has a latency of up to 63 seconds, as 

originally described by Herzog, and also transits the origin server. (Id.) Therefore, 

the rest of the video feed encoding, decoding, and transmission process must be 

responsible for the large majority of the 63 seconds of latency. (Id.) Thus, even if 

implementing Spivey’s MQS in place of the origin server were to result in a 

reduction in the video feeds latency, the reduction would not reduce the latency by 

a meaningful amount. (EX-2001, ¶376.) For example, if Spivey was able to reduce 

all of the latency found in the meta-data delivery process, which is physically 

impossible, it would reduce the latency of the system by only 2 seconds. We would 



 

69 
 

expect to see a similar latency reduction in the video feed of 2 seconds, resulting in 

a total video latency of 61 seconds, as opposed to 63 seconds. (Id.)  

 Moreover, Petitioner’s combination detracts from, and even prevents, 

Herzog’s synchronization between various video/audio streams and meta-data 

streams, which requires a robust latency period to perform. (see EX-1015, ¶¶74, 82; 

EX-2001, ¶¶368-369, 375.) Latency is a feature of Herzog, not a bug. According to 

Herzog, the video/audio stream enjoys a longer delay, and as such, the delayed time 

allows Herzog to retrieve corresponding meta-data with the same VITC time stamp 

as the audio/video stream.  

 Accordingly, providing faster data with Spivey (as Petitioner proposes) could 

only possibly result in such data waiting longer for the video/audio stream to 

arrive—an outcome that a POSITA would not view as an improvement and, thus, 

would not be attempted. (EX-2001, ¶370.) This would not be viewed as an 

improvement because the Herzog system would be required to process, manage or 

otherwise store all of the additional, faster-arriving data, which would invariably 

require additional servers, database, and other components a POSITA would 

understand to consumer system resources and result in over unreliability (due to the 

increase in components and accompanying complexity). (EX-2001, ¶370-372.) 

Rather, a POSITA would have understood Spivey’s teachings of providing 

“immediate” data without the constraints of associated video feeds to render Herzog 
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substantially inoperable. (EX- 2001, ¶¶376-369.) That is, even if Spivey’s message-

based architecture were somehow manipulated to replace Herzog’s origin server 54 

(which a POSITA would not do), the resulting combination would include unfettered 

provision of Spivey data payloads to the mobile device. A POSITA would not 

understand unfettered immediate delivery of data payloads to the Herzog mobile 

devices as necessary or even helpful to the mobile device user because Herzog still 

needs the projected latency period to perform synchronization between audio/video 

data and meta-data. (See EX-1015, ¶¶74, 82; EX-2001, ¶¶375-376.) 

Therefore, a POSITA would not have attempted Petitioner’s proposed 

combination, because the POSITA would have understood that doing so would have 

decreased the functionality of the Ellis/Spivey system and rendered it inoperable. 

(EX-2001, §VI.C.3.c, ¶385.) 

b) Petitioner’s proposed motivations to combine Herzog 
and Spivey do not withstand scrutiny 

Petitioner attempts to resolve the fundamental inoperability of its 

Herzog/Spivey combination with various proposed rationales for making the 

combination. (Petition, 56-60.) But each proposed rationale fails. (See EX-2001, 

§§VI.C.3.a-VI.C.3.b.) 

As one example, Petitioner alleges that a POSITA would have “look[ed] to 

improve Herzog’s latency issues” and “upgrade the [Herzog] data delivery system 

to reduce latency.” (Petition, 59) However, faster Herzog data (if that were even 
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possible with Spivey’s architecture) would not solve any video latency problem in 

Herzog. Accordingly, a POSITA would not have been motivated to improve alleged 

data latency issues in Herzog, much less looked to Spivey for a solution. (EX-2001, 

¶¶379, 385.) 

As another example, Petitioner’s motivation to combine argument relies in 

part on the following statement its expert, Dr. Wicker: “[c]ombining certain portions 

of Herzog and Spivey would have been obvious because doing so would require only 

the simple substitution of known elements for another to obtain predictable results.” 

(Petition, 60; EX-1001, ¶146.) However, as demonstrated herein, the Spivey 

disclosure does not concern video delivery; it concerns the “immediate” push of data 

to a subscribed device. (§III.b, supra.) Therefore, at a fundamental level, whatever 

server is plucked from Spivey’s disclosure to implement the Herzog origin server 

as, the resulting combination would not be operable to transmit an audio/video 

stream and meta-data stream in the manner contemplated by Herzog, because there 

is nothing in Spivey concerning how to implement the Spivey teachings with video 

content delivery. (EX-2001, ¶¶384-385.) 

c) Petitioner relies on impermissible hindsight bias 

Absent a clearly articulated reason to combine Herzog with, Petitioner appears 

to rely exclusively on impermissible hindsight to stitch together unrelated elements 

of the prior art in a misguided attempt to reconstruct the invention addressed by the 
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’088 patent. (EX-2001, ¶¶371-372.) In this regard, the Petitioner divorces prior art 

elements from their disclosed context and uses the ’088 patent as a guidepost for 

reconstructing the claimed invention. 

As one example of Petitioner’s reliance on hindsight rationale, the Petition 

uses the claims of the ’088 patent as a guidepost for seeking to fill in certain missing 

details of Herzog “backend” architecture. Absent reference to the ’088 patent, there 

would be no reason to improve the data latency of Herzog, where the total latency 

of the Herzog system is clearly defined by transmission and processing factors 

related to the video/audio feed, and which Herzog mitigates with its timestamp 

synchronization techniques. (EX-2001, ¶376.) 

Petitioner fails to articulate a sufficient rationale to combine Herzog and 

Spivey, and therefore, Petitioner has not met its burden in showing a reasonable 

likelihood of success. (EX-2001, ¶¶385-386.) 

D. Ground 2B: Petitioner Fails to Establish that Herzog in View of 
Spivey and Abulikemu Renders Obvious Every Limitation of the 
Challenged Claims 

Ground 2B relies on its arguments under Ground 2A as allegedly disclosing 

certain limitations of independent claim 24; namely, the “webserver,” “socket 

server” and “socket” and motivation to combine. (Petition, 85.) Because Ground 2A 

fails, Ground 2B fails for the same reasons. (EX-2001, §VI.D.) 
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E. Petitioners’ Grounds Fail to Render Obvious All Dependent 
Claims 

Because Petitioner has failed to establish that any of its grounds render 

obvious all limitations of the independent claims, Petitioner cannot show that such 

grounds render obvious dependent claims 2-7 and 25-34. 

F. Other Limitations Not Addressed 

At this preliminary stage, Patent Owner addresses those deficiencies in the 

prior art which clearly show a lack of reasonable likelihood of the petition’s success. 

Patent Owner’s decision not to address certain limitations or secondary prior art 

references at this preliminary stage in no way reflects Patent Owner’s agreement 

with the petition or lack of dispute as to additional limitations or prior art. 

VI. CONCLUSION 

For the foregoing reasons, the Board should decline to institute an IPR of the 

’088 patent. 
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