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I. INTRODUCTION

Inpria has not shown that the Board misapprehended or overlooked any
material issue of fact or law that would warrant Director Review of the Board’s
Institution Decision (ID). Paper 33. Neither of Inpria’s two arguments has merit.

First, Inpria contends that Dr. Joseph Rivers—the Entegris senior manager
who decided whether to file this IPR—Iacks the requisite “personal knowledge” to
testify to the foundational facts surrounding the Petition filing. Paper 38 at 3. That
contention is wrong. The Board carefully considered and rejected Inpria’s position,
devoting more than two pages of its ID to identifying the evidence supporting its
conclusion that Dr. Rivers “was ‘the decision-maker,””” had “personal knowledge of
the facts surrounding Petitioner’s decision to file the Petition...,” and was a credible
witness. Paper 33 at 11. The Board expressly credited Dr. Rivers’s cross-
examination testimony, noting that it “remained consistent” despite the inappropriate
“repetitive nature of [PO’s cross-examination] questioning,” including when Inpria
asked him “[for] the fourth time this same question” about the source of his
knowledge. Id. at 10-11, n.7.

Even setting aside Dr. Rivers’s testimony, Inpria’s real party in interest (RPI)
argument still fails. As an initial matter, the record contains no evidence—none—
that Entegris coordinated with Lam in filing this IPR. Entegris’s timing is explained

by ordinary, independent considerations: _
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_ before this patent issued, and Entegris filed

before Lam’s §315(b) bar date to (i) mitigate discretionary-denial risk under General
Plastics and (ii) foreclose any argument that an alleged privity' relationship would
impute that bar date to Entegris.

In any event, the dispositive point is temporal: RPI/privity is determined as of
institution, and it is undisputed that Lam lacked any interest at that time. “The
determination of whether a nonparty is a real party in interest or privy is made as of
the date of institution of a proceeding....”> RODE Microphones LLC v. Zaxcom,
Inc., IPR2025-00231, Paper 33 at 3 (Aug. 21, 2025); see also Power Integrations,
Inc. v. Semiconductor Components Indus., 926 F.3d 1306, 1314-15 (Fed. Cir. 2019).
Here, by the time of institution, Lam had settled with Inpria and obtained a license.
EX1030. Although Inpria has withheld the underlying agreement (Paper 24 at 6), it
has never disputed that the settlement and license eliminated any interest Lam could
have had in this proceeding. Thus, Inpria has not and cannot overcome the
presumption that Entegris properly named all RPIs as of the date of institution.

Second, Inpria contends that the Board erred by not addressing a claim

construction issue that no party presented in this proceeding. That contention fails.

I “The notion of ‘privity’ is more expansive, encompassing parties that do not
necessarily need to be identified in the petition as a ‘real party-in-interest.”” PTAB
Trial Practice Guide, § I.D.1.

2 All emphasis added unless otherwise noted.
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Neither Inpria nor Entegris asked the Board to adopt that construction—or even to
consider its purported effects—and the Board therefore did not misapprehend or
overlook anything by declining to analyze an unbriefed theory at institution. If the
issue 1s genuinely material, the proper and efficient course is to brief it during trial
under the Board’s established procedures. Nor is there any inconsistency concern:
Entegris was not a party to the Delaware action, and Inpria does not contend that the
district court’s construction is correct or that it should apply here.

At bottom, the Board correctly decided the RPI issue and addressed the claim-
construction positions advanced by the parties. Director Review is unwarranted.
II. BACKGROUND

I
I
_ EX2053. The 903 Patent issued about a year later. EX1001.
Inpria asserted the 903 Patent in its amended complaint against Lam in district
court. £.g., EX1024 99 27, 45, 118. Entegris filed this IPR on December 12, 2024.

As Inpria concedes, Entegris was not a party to the Delaware action and has
never been sued for infringement of the 903 Patent. Paper 38 at 1, 11. Accordingly,
Entegris has not advanced any claim construction position outside those set forth in

the Petition. Moreover, Inpria repeatedly took the position—both in Delaware and

before the Board—that no claim construction was necessary and that the plain and
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ordinary meaning of the relevant terms should apply. For example, in the Inpria-
Lam Joint Claim Construction Brief in Delaware, Inpria argued that “no construction
is necessary”’ because the “ordinary and customary meaning” should apply. Inpria
v. Lam Research Corp., No. 1:22-cv-01359, Dkt. 199 at 1, 12, 22 (D. Del.). In its
Preliminary Response here, Inpria likewise stated: “The Board need not construe
any claim term because no construction is needed to resolve the parties’ dispute.”
Paper 8 at 4. Entegris’s Petition noted this position. Paper 1 at 23.

In July 2025, the Acting Director exercised discretion to deny institution.
Paper 12. After Lam and Inpria settled in September 2025, Entegris sought Director
Review based on that settlement. Paper 14; EX1030. The parties then submitted two
rounds of briefing addressing whether the discretionary denial should be
reconsidered in light of the settlement. See Paper 15; Paper 19. Inpria did not argue
in either round that the Delaware court’s claim construction ruling required denial
here, or even that the ruling had any bearing on this proceeding.

On October 21, 2025, the Acting Director granted Director Review and
directed the Board to consider institution on the merits. Paper 21. Thereafter, in
November 2025, Inpria requested discovery related to whether Lam should have
been identified as an RPI and requested authorization to file (but not brief the impact
of) the district court’s claim construction order. EX3001 at 7-8. After a conference

call with the Board (EX2045), the parties submitted additional email briefing
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regarding RPI discovery. EX3001 at 1-4. Although Entegris agreed to produce
certain requested materials, Inpria refused to produce the only discovery requested
by Entegris: the Settlement Agreement between Inpria and Lam.? Id. Following the
ordered discovery, the parties briefed the RPI issue. Paper 28; Paper 29. Again,
Inpria did not argue that the Delaware claim construction ruling affected institution
or the merits of this proceeding in any way. See Paper 28.

III. ARGUMENT
A.  The Board Correctly Determined Lam Was Not A RPI

Despite Inpria itself introducing Dr. Rivers’s declaration (EX2046) and cross-
examination testimony (EX2055) into evidence and relying on that evidence in its
RPI submission, e.g., Paper 28 at 1 (relying on EX2046, EX2055), Inpria now argues
that the Board should have disregarded Dr. Rivers’s testimony and suggests that it
was somehow inadmissible hearsay. To the contrary, the Board properly credited
Dr. Rivers’s testimony. Regardless, the Board’s conclusion that Lam is not an RPI
is correct and is supported by other record evidence that Inpria’s request ignores.

1. The RPI dispute is resolved by Lam’s settlement with Inpria

Inpria overlooks a critical and dispositive fact on the RPI dispute, which itself

3 Inpria’s argument that Entegris was “withholding relevant evidence” is
disingenuous. Paper 38 at 2. Entegris did not “withhold” the agreements, they were
not only produced but Inpria itself filed and relied upon the produced documents as
Exhibits in this IPR. See, e.g. Paper 28, EX2047-EX2048.
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provides an independent reason to deny Inpria’s request for Director Review—that
Inpria and Lam entered into a settlement before institution of this proceeding without
involving (or even informing) Entegris.

“The determination of whether a nonparty is a real party in interest or privy is
made as of the date of institution of a proceeding... .” RODE Microphones LLC.,
IPR2025-00231, Paper 33 at 3; Power Integrations, Inc., 926 F.3d at 1314-15.
Months before institution was granted, Lam and Inpria had settled the district court
case through a cross-license and collaboration agreement without involving (or even
informing) Entegris. EX1030. Entegris’s lack of involvement in the settlement and
Lam and Inpria’s cooperation at the time of institution confirm that the Board
correctly decided that Lam was not an RPI—regardless of Dr. Rivers’s testimony.
Indeed, the Board expressly noted that it “agree[d] with Petitioner that Patent
Owner’s and Lam’s settlement of the Delaware lawsuit without the inclusion of
Petitioner further demonstrates™ that Entegris had an independent interest in this
proceeding and thus was not acting at Lam’s behest. Paper 33 at 16-17.

Moreover, the settlement proves that Entegris has no exclusive partnership
with Lam, who is now working with Inpria to integrate “Inpria’s patterning resists
and films with Lam’s etch and dry resist deposition technologies” as well as conduct
“research and development related to metal oxide resists,” and to “new precursor

materials” which is in the same field as Entegris. See EX1030 (Inpria-Lam
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collaboration announcement); EX1024 9937, 45; £x2053 ([ GGG

_). The Board noted that these facts “would only strengthen the

case in favor of Petitioner’s position on this factual [RPI] dispute.” Paper 33 at 17.
Notably, too, this dispute over whether Lam (an American company) should
have been named as an RPI in this proceeding between Entegris (an American
company) and Inpria (another American company) does not invoke the concerns
regarding exploitation of the IPR process by foreign state-backed actors or national
security interests noted in the Director’s October 28, 2025 Memorandum. See
EX1030 (noting Lam is based in California); Inpria v. Lam Research Corp., No.
1:22-cv-01359, Dkt. 1 at 1 (D. Del.) (Inpria is a Delaware corporation, now owned
by a Japanese company). For this additional reason, the Board’s decision does not
implicate the Director’s RPI concerns and does not warrant Director Review.

2. The Board properly found Dr. Rivers had personal
knowledge.

Inpria itself put Dr. Rivers’s declaration and cross-examination testimony into
evidence, but now complains that his statements were somehow too “sweeping” for
the Board to credit. Paper 38 at 3. Putting aside the procedural impropriety of
complaining about the Board relying on evidence that Inpria introduced, Inpria is
wrong on the merits. Inpria takes issue with a single statement in Dr. Rivers’s

declaration, which “asserts ‘Entegris prepared and filed this IPR with no



participation by Lam.” EX2046 at 4 3.” Id. at 4. But as pointed out by the Board,
“Dr. Rivers testified extensively as to the source of his knowledge regarding Lam’s
lack of involvement in deciding when to file the Petition.” Paper 33 at 10-11 (citing
EX2055 at 52:18-53:21, 68:2-14, 73:16-75:2, 75:9-22, 93:8-95:1, 96:8-19, 97:17-
21). Indeed, as also noted by the Board, “Dr. Rivers’s testimony remained
consistent” notwithstanding Inpria’s improper, repeated questioning about the
statement in Paragraph 3 of his declaration. /d. at 11 n.7.

Inpria’s argument is based on the (at best) misleading assertion that Dr. Rivers

999

“conceded that he ‘was not involved in the preparation of [this] [PR.”” Paper 38 at
4. What Dr. Rivers actually said was that, because he was a businessperson and not
a lawyer, he was “not involved in drafting the IPR.” EX2055 50:2-8. But, he clearly
and repeatedly explained his extensive involvement in the preparation of, and
decision to file, the IPR, including answering Inpria’s questions like: “Q. Were you
involved in the decision to file the IPR? A. Yes” (EX2055, 93:8-12); “Q. Other than
you, who was involved in the decision to file the IPR?” A: “Yeah. The decision to
file the IPR would come from me and my management” (93:11-18); “Q. So you are
the decision-maker... A. Yes” (96:5-19). See also id. at 12:17-19; 94:21-95:1;
96:10-12. Inpria also mischaracterizes Dr. Rivers’s testimony regarding his

understanding of communications with Lam; Dr. Rivers testified that, while he was

not personally involved in discussions with outside counsel, he understood that both
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outside counsel and in-house counsel have represented that there were no
discussions with Lam prior to filing the petition. EX2055 at 54:10-21; 73:16-75:2.

Regardless, the single statement challenged by Inpria is just one piece of
evidence underlying the Board’s finding that “the preponderance of the evidence
supports a finding that Lam did not fund, control, or have the ability to control the
present proceeding.” Paper 33 at 1-12. The Board noted that Inpria (a) did not
dispute Dr. Rivers’s testimony that Lam “has not controlled and does not control
Entegris in any aspect of this IPR” and “has not funded any aspect of this [IPR” and
(b) did not “argue in any fashion that Lam controls or funds the present proceeding.”
Id. at 12 (citing EX2046, 99 4-5; EX2055 at 92:18-93:7; Paper 28 at 1-5).

Inpria fails to explain why discrediting this single statement in Dr. Rivers’s
declaration would have any impact on the Board’s conclusion in view of these
findings. The Board’s fact-intensive RPI ruling plainly does not rest on a single
statement in Dr. Rivers’s declaration (or even on his declaration alone). See id. at 9-
20. Instead, the Board considered the totality of the evidence, including the
agreements between Entegris and Lam and all of the relevant provisions therein, Dr.
Rivers’s cross-examination testimony, the timing of the filing, the lack of evidence
of communications between Entegris and Lam, and the undisputed evidence that
Petitioner had its own independent reasons to invalidate the patent and came to the

correct conclusion—Lam is not a RPI in this proceeding. See id.
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3. Dr. Rivers’s declaration is not hearsay and does not implicate
privilege.

Inpria’s arguments regarding hearsay and privilege are untimely and have
been waived. Inpria asserts that it previously addressed “the hearsay and privilege
problems” before the Board, see Paper 38 at 6, but Inpria’s brief to the Board
included only a single sentence referring to ‘“hearsay” or “privilege”: “His
declaration relies on inadmissible hearsay from ‘confirming with [his] team’ or
conversations with counsel that Entegris actively cloaked with privilege.” Paper 28
at 5. Inpria did not include any of the hearsay and sword-shield arguments it makes
for the first time on rehearing. These untimely arguments are waived. See USPTO
“Director Review Process,” www.uspto.gov/patents/ptab/decisions/director-review-
process (“The Director will not consider new evidence or new arguments not part of
the official record.”); Netflix, Inc. v. DivX, LLC, 84 F.4th 1371, 1377 (Fed. Cir. 2023)
(PTAB should “not have to decode a [filing] to locate additional arguments beyond
the ones clearly made.”).

Inpria’s arguments as to Dr. Rivers’s declaration also fail for several other
reasons. First, the declaration includes no hearsay at all. It makes purely factual
statements about Lam’s non-relationship to this IPR. “[W]ithout exception, the
Board accepts the filing of sworn witness declarations in lieu of live testimony in

administrative patent trials.” Intel Corp. v. VLSI Tech. LLC, No. IPR2021-01064,
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2023 WL 5033924, at *17 (May 12, 2023); Duchateau v. Scharenberg, Interference
No. 106,052 (DK), 2018 WL 4181575, at *13 (Aug. 30, 2018) (“declarations...made
by each witness during the interference proceeding” not hearsay where “each
witness was subject to cross-examination”). What Inpria seems to be objecting to is
whether Dr. Rivers relied on information he received from others when making those
statements—an issue explored at length on cross-examination and which the Board

already analyzed in detail, as discussed above. See supra § 111.A.2; Intel Corp., 2023

WL 5033924, at *17 (“Dr. Jacob’s cross-examination...address[es] Patent

Owner’s hearsay concern.”).

Notably, Inpria’s argument does not rely on any decisions from the Board, but
exclusively on Spezzaferro, a decision from a different agency where an attorney
declaration was excluded because it contained rumor and innuendo. Spezzaferro v.
F.A.A.,807 F.2d 169 (Fed. Cir. 1986). Those facts are not present here, and “[i]t has
long been settled ... that hearsay evidence may be used in Board proceedings.”
Raiszadeh v. Dep’t of Homeland Sec., No. 2023-2409, 2025 WL 3120342, at *2
(Fed. Cir. Nov. 7, 2025) (collecting cases). Thus, even if Dr. Rivers’s declaration
was hearsay (and it is not), the Board may still consider it as evidence as it did here.

Finally, Inpria vaguely argues that Entegris used privilege as both a sword
and a shield, but unlike the cases cited by Inpria, Inpria does not identify any instance

in which privilege was “used to shield the underlying communications that would

11



confirm the truth.” See Paper 38 at 5-6. Rather, as the Board recognized (Paper 33
at 11), Dr. Rivers confirmed during his deposition that he had spoken with in-house
counsel, and in-house counsel had confirmed that Entegris and Lam had not
communicated through in-house or outside counsel prior to filing the petition.
EX2055 at 73:16-75:2. Moreover, outside counsel made such a representation on the
record during the parties’ teleconference with the Board on December 3, 2025.
EX2045 at 19:3-6; Paper 24 at 4 (Board noting counsel’s representation). Thus,
Inpria’s arguments regarding outside counsel are irrelevant.

B. The Board Properly Considered The Claim Construction Positions
Advanced By the Parties

1. Inpria did not timely raise any issue regarding claim
construction, and its argument is waived.

Throughout this IPR, Entegris and Inpria have both only advocated one claim
construction position for all terms: ordinary and customary meaning. The Petition
explains that such construction was warranted because Inpria advanced that same
position in the district court case against Lam. Paper 1 at 9 n.3, 23. On September 8,
2025, nine months after Entegris filed its Petition, the district court issued an order
in that case, adopting Lam’s different proposed construction for a single term.
EX2044. Inpria submitted this order to the Board without any explanation of its
relevance. At no time did Inpria seek leave to submit supplemental briefing on claim

construction or otherwise address any aspect of the court’s order—despite multiple
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additional rounds of briefing on the RPI issue.

Only now, in its Director Review request, did Inpria for the first time
substantively address the district court’s order and its purported relevance to the
prior art. It is far too late to raise those new substantive positions. Inpria had the
burden to propose any terms it believed necessary for construction, give Entegris an
opportunity to respond, and provide an explanation of the district court’s order. See
PTAB Trial Practice Guide, § I1.B.6 (“the prior claim construction determination
should be submitted...along with explanations”); id. (“The patent owner may
then...propose additional terms for construction, with corresponding statements
identifying a proposed construction” and support, so that Petitioner can respond.).
Inpria did not take any of those actions, despite having every opportunity to do so.
Its new arguments are now waived. See IOENGINE, LLC v. Ingenico Inc., 100 F.4th
1395, 1402 (Fed. Cir. 2024) (“IOENGINE forfeited its proposed claim construction
by not presenting it to the board during IPR.”).

2. The Board properly considered the positions before it.

The Board also did not err in its claim construction analysis. The Board
properly noted that “[bJoth parties argue that no claim terms require express
construction at this stage of the proceeding.” Paper 33 at 22-23. That is a proper
basis for the Board to decline to construe terms at institution. PTAB Trial Practice

Guide, § I1.B.6 (parties have burden to raise claim construction issues). Without any
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briefing regarding the issue from any party, the Board could not address it. See
Netflix, 84 F.4th at 1377 (PTAB should “not have to decode a [filing]”).

Indeed, the memorandum Inpria relies on explains that the Board is required
to provide a “more detailed explanation” only “when the same or substantially the
same evidence and/or arguments that were previously presented to...the district
court...are being relied upon in the subsequent AIA trial proceeding.” Paper 38 at
8-9. Here, the parties are not relying on the same arguments; Inpria took the opposite
position in district court, which Entegris adopted for this proceeding.

Even now, Inpria has conspicuously not asserted that the Delaware claim
construction should be applied in this IPR. If Inpria does not actually seek that
construction, its entire request could be moot. In any event, Inpria does not explain
why this issue cannot be briefed during trial. If Inpria ultimately wants to seek a new
claim construction, it can do so during trial. Overturning the ID is not warranted.

3. Entegris did not advance inconsistent claim constructions.

Unlike in Revvo or Sun, this is not an instance where a petitioner proposed
different constructions at district court and the Board. See Paper 38 at 10-11. Here,
Entegris did not advance, and, indeed, could not have advanced, any claim
construction in district court because it was not a party to Inpria’s district court case.
See supra 1I; see also Paper 29. Thus, the Director’s concern—namely,

“petitioners...seeking broader constructions at the Board...while seeking narrower
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constructions in litigation to avoid infringement liability”—is not present here. See
Rewvo Techs., Inc. v. Cerebrum Sensor Techs., IPR2025-00632, Paper 20 at 4
(Director Nov. 3, 2025). Indeed, if any party has changed its position, it is Inpria,
who now argues that the Board erred by failing to consider a construction that Inpria
strenuously argued against.

Inpria certainly provides no support or rationale for its apparent proposal to
broaden Revvo to limit Entegris to claim constructions advanced by a third party in
district court. Paper 38 at 11. That requirement would be completely unworkable,
for example, in scenarios where a plaintiff files concurrent lawsuits against multiple
parties. Under Inpria’s logic, a petitioner advancing a broader position than any one
of the third partes would have to explain why it differed from all third parties—even
though those parties are outside petitioner’s control and even if petitioner itself had
no inconsistency. Such a result would be inefficient and prejudicial.

IV. CONCLUSION

Entegris requests that the Director deny Inpria’s request for director review.

Respectfully submitted,

February 19, 2026 / Eliot D. Williams /
Date Eliot D. Williams (Reg. No. 50,822)
BAKER BOTTS L.L.P.

LEAD COUNSEL FOR PETITIONER
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