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For the reasons set forth below, and pursuant to Federal Rules of Evidence
401, 403, 601, 602, 611, and 613, Patent Owner respectfully requests the Board
exclude certain cross-examination testimony of Dr. Khan, Justin Marston, and Paul
Marston set forth in detail below.
I. The Board Should Exclude Cross-Examination Testimony of Dr. Khan
(1) That Is Outside the Scope of His Direct Testimony; (2) That Is

Irrelevant; (3) for Which Any Relevancy Is Outweighed by Unfair
Prejudice; and (4) That Is Outside the Scope of His Personal Knowledge.

The Board should exclude the specific cross-examination testimony of Dr.
Khan described below on the basis that the cross-examination was outside the scope
of his direct testimony (Fed. R. Evid. 611), the cross-examination was irrelevant
(Fed. R. Evid. 401), any relevancy of the cross-examination is outweighed by the
danger of unfair prejudice (Fed. R. Evid. 403); and/or the cross-examination was
outside the scope of his personal knowledge (Fed. R. Evid. 602).

A. Cross-Examination Testimony about KSR Should Be Excluded as
Irrelevant Because the Questioning Did Not Accurately State the Law.

During Dr. Khan’s cross-examination, counsel for Petitioner asked whether
“a [POSA] can fit the multiple teachings of references together like pieces of a
puzzle.” EX1058,18:14-19:14. Petitioner argues that the question accurately
reflected the standards set forth in KSR (Reply at 1), but, to the contrary, the question

misstated that law. What KSR actually states is that “often,” or “in_many cases a

[POSA] will be able to fit the teachings of multiple patents together like pieces of a
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puzzle.” KSR Int'l Co. v. Teleflex Inc., 550 U.S. 398, 402 & 420 (2007) (emphasis
added). KSR does not state that a POSA can always “fit the multiple teachings of
references together like pieces of a puzzle.” Because the question was confusing and
misstated the law, counsel for Patent Owner objected pursuant to Rules 401 and 403.
EX1058, 19:8-14. In particular, because the question misstated the law, Dr. Khan’s
answer to the question is not relevant. Fed. R. Evid. 401, 403. Moreover, Petitioner
now prejudicially cites Dr. Khan’s response (“A: [i]n this context, no”) to argue that

Dr. Khan “fail[ed] to apply KSR” (Reply, at 1), when in fact it is the question that

misstated KSR. The testimony should be excluded as not relevant (Fed. R. Evid. 401)
and/or unduly prejudicial (Fed. R. Evid. 403).

B. Cross-Examination Testimony about “Quality” Should Be Excluded as
Outside the Scope of Direct Examination.

During Dr. Khan’s cross-examination, counsel for Petitioner asked dozens of
questions about what a “quality” result means in the context of the ‘217 Patent. E.g.,
EX1058,45:6-10, 57:5-6, 62:12-23, 96:3-14,169:24-170:3, 200:19-201:2.1. Dr.
Khan’s declaration (i.e., direct), however, did not use the word “quality” when
discussing the ‘217 Patent and did not impose a “quality” requirement in the claims.
See generally EX2029. The cross-examination, therefore, was outside the scope of
direct. Fed. R. Evid. 611. Counsel for Patent Owner repeatedly objected to the line
of questioning on this ground (Fed. R. Evid. 611), as well as others (Rules 401, 403,
and 613). See EX1058, 44:16-17; 57:4; 62:17-18; 96:9-10; 170:4; 200:22-23.
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Patent Owner respectfully requests the Board exclude this testimony
(EX1058,45:6-10, 57:5-6, 62:12-23, 96:3-14,169:24-170:3, 200:19-201:2.1) as
beyond the scope of direct pursuant to Rule 611. The Board should also exclude the
testimony pursuant to Rule 403 because Petitioner is misleadingly citing to the
testimony to argue that Dr. Khan is imposing a “quality” requirement in the claims
(see Reply, at 2), even though Dr. Khan repeatedly said he did not. EX1058, 173:10-
15 (“Q. [T]he claim requires a high-quality algorithm in order to identify a cognate
user, correct? [Objection] A. No.” (emphasis added)); id. 173:18-21 (“Q. The claim
requires a high-quality algorithm in order to identify the cognate user? [Objection]
A. No.” (emphasis added)).

C.  Cross-Examination About Passages from the ‘217 Patent Petitioner

Contends Are “Similar” to Passages in the Conception Documents Should Be

Excluded (1) as Outside the Scope of Direct and (2) Because, When Cited for
the Proposition Petitioner Cites It, It Is Irrelevant and Unduly Prejudicial.

During Dr. Khan’s cross-examination, counsel for Petitioner asked Dr. Khan

whether specific passages of the ‘217 Patent disclose the entirety of the following

limitation: “...identify at least one other of the plurality of users that is a recipient
of the piece of electronic content and that is cognate to the user....” EX1001,
Claims; see also EX1058,114:10-115:15 &123:3-131:21. When Dr. Khan testified

that some passage in the ‘217 Patent did not disclose the entirety of the “identify...”

limitation, Petitioner then unfairly used this testimony to argue that allegedly

“similar passages” in the Conception Documents cannot actually show conception

3
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of the “identify...” limitation. Reply,22 (“Sterling’s own expert testified that similar

999

passages in the specification do not disclose ‘identifying...’””). This cross-
examination testimony should be excluded for numerous reasons.

First, the testimony should be excluded as outside the scope of direct. Dr.

Khan’s declaration (i.e., direct) contained (1) no_testimony about the Conception

Documents (see generally EX2029 (no citation to EX2004, EX2006, EX2014)); (2)

no_testimony about three of the four passages in the ‘217 Patent that he was

questioned about (see generally EX2029 (no citation to EX1001,8:23-25, 43:30-37,
or 12:50-59)); and, (3) with respect to the fourth passage that he was questioned
about, no testimony about the portion that Petitioner cites it for (i.e., EX1001,14:48-
58). See id. 480 (discussing EX1001,14:59-15:11, but not EX1001,14:45-58). For
all of these reasons, the cross-examination was outside the scope of Dr. Khan’s direct
examination. See Fed. R. Evid. 611. Patent Owner objected on this basis (Fed. R.
Evid. 611) as well as others (Fed. R. Evid. 401-403 & 613). EX1058, 123:23-124:2,
126:8-9, 126:19, 128:1. The cross-examination should be excluded on this basis.
Second, the cross-examination should be excluded pursuant to Rule 403
because Petitioner is using the testimony in a misleading, unduly prejudicial manner.
Fed. R. Evid. 403. In particular, Petitioner argues (Reply,22) that the ‘217 Patent
passages they questioned Dr. Khan about are “similar” to the passages in the

Conception Documents (EX2004 & EX2006) that Patent Owner cites (see EX2014)
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to show conception of the “identify...” limitation. To the contrary, however, the
conception evidence includes seven citations to portions of the Conception
Documents, whereas Petitioner questioned Dr. Khan about only four passages in the
‘217 Patent. Compare EX2014, at 5 (citing EX2004, at 13, 15, 15-16 & EX2006, at
22 (2 passages) & 58) with Reply,22 (citing EX1001,8:23-25; 43:30-37; 12:50-59;
14:45-67). Moreover, even if some of the passages were “similar,” as Petitioner

contends, the passages discussed on cross-examination are not identical to the

passages from the Conception Documents that Patent Owner cites in EX2014. 1d.
Finally, the cross-examination should be excluded as unduly prejudicial because
Petitioner seems to be using the testimony to argue that that the conception
documents do not disclose the “identify...” limitation at all, when the questions were
whether each specific passage alone disclosed the entire “identify...” limitation.
Fed. R. Evid. 403.

D. Cross-Examination Testimony About “Empirical Studies” Should Be
Excluded as Outside the Scope.

During Dr. Khan’s cross-examination, counsel for Petitioner asked numerous
questions about conducting an “empirical study.” EX1058,200:19:25; 252:15-19.
Petitioner cites this testimony as allegedly supporting the proposition that the math
involved in the ‘217 Patent is complex and took effort to develop. Reply,23 (citing
EX1058,200:19:25; 252:15-19). Dr. Khan’s direct (EX2029), however, did not

discuss any “empirical study,” and, therefore, the line of questioning was outside the

5
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scope of direct examination. Fed. R. Evid. 611. Counsel for Patent Owner objected
pursuant to Rules 611 and 613. Id. 200:22-23, 252:13 & 252:17. The Board should
exclude the testimony (EX1058,200:19:25; 252:15-19) as beyond the scope of direct
pursuant to Rule 611.

E.  Cross-Examination About The Reasons for Twitter’s Growth Should

Be Excluded as Outside the Scope of Direct and Because Dr. Khan Lacks
Personal Knowledge to Testify About Why Twitter Grew.

During Dr. Khan’s cross-examination, counsel for Petitioner asked numerous
questions about his personal opinions about why Twitter (n/k/a “X”) grew during
certain periods of time. See, e.g., EX1058,134:3-15; 136:4-16, 139:1-15, 148:25-
150:8. The testimony should be excluded for at least two reasons.

First, the cross-examination should be excluded as outside the scope of direct
pursuant to Rule 611. Dr. Khan’s direct did not include any testimony about
Twitter’s success or growth. See generally EX2029. For this reason, the testimony
is outside the scope of direct, and counsel for Patent Owner properly and repeatedly
objected to the line of cross-examination pursuant to, among other Rules, Rules 611
and 613. See, e.g., EX1058,136:8, 139:5, 149:7, 149:11-12, 149:20-21. The cross-

examination should be excluded as outside the scope of direct pursuant to Rule 611.
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Second, the cross-examination about why Twitter/X has grown should be
excluded as outside the scope of Dr. Khan’s personal knowledge. Fed. R. Evid. 602!;
see also Fed. R. Evid. 601. Dr. Khan does not personally use Twitter/X and has no
personal knowledge of why others did decide to join Twitter/X. EX1058, 136:24.
He also has never been employed by Twitter/X (see EX2002) and, therefore, is not
privy to the reasons Twitter/X believes it has grown. Because he lacked personal
knowledge, counsel for Patent Owner objected pursuant to Rules 601 and 602. See,
e.g., EX1058, 136:8, 139:5, 149:20-21. The cross-examination should be excluded
as outside the scope of Dr. Khan’s personal knowledge pursuant to Rule 602.

II. The Board Should Exclude Cross-Examination Testimony of Justin

Marston Regarding (1) Time Paul Marston Spent on the Invention as

Outside the Scope of Direct and (2) the Amount Spent to Purchase
BlueSpace as Outside Justin Marston’s Personal Knowledge.

During Justin Marston’s cross-examination, counsel for Petitioner asked

Justin Marston repeatedly how much time both he and Paul Marston spent on the

provisional patent application during specific points in time. EX1050,297:6-300:16.
Justin Marston’s direct testimony, however, was limited to his personal knowledge
(i.e., how much time he personally spent). See EX2030,94; EX1050:297:21-298:12
(clarifying that his estimates of hours spent set forth in declaration were estimates of

how much time he personally (“me myself”) spent). He does not know how much

! Although Rule 602 does not apply to expert testimony (Fed. R. Evid. 602), the issue of
Twitter’s growth was not a subject on which Dr. Khan has been offered as an expert in this
proceeding. See EX2029.
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time Paul Marston was spending working on the invention. See id.; see also, e.g.,
id., 299:19-21 (“Q. [D]oes that include Paul Marston? A. Ask him.”); id. 300:10-15
(testifying “[y]ou should ask [Paul Marston]” whether Paul Marston spent time on
the application between specific dates).” Because Justin Marston does not have
personal knowledge about how much time Paul Marston spent, his direct testimony
did not address that issue, and counsel for Patent Owner properly objected to
testimony regarding how much time Paul Marston spent as outside the scope of
direct. See EX1050, 298:6-7. Patent Owner respectfully requests the Board exclude
this testimony as outside the scope of direct. Fed. R. Evid. 611.

Also, during the cross-examination of Justin Marston, counsel for Petitioner
repeatedly asked Justin Marston the purchase price of BlueSpace. EX1050, 45:14-
21; 46:20-47:5; 53:5-15; 54:8-21. Justin Marston repeatedly testified he does not
know the purchase price and that any guess would be speculative. EX1050, 45:21;
47:5; 53:5-15; 54:18-21. Because he lacked personal knowledge of the purchase
price, counsel for Patent Owner repeatedly objected pursuant to Rules 601 and 602.
Id. 45:18-19; 47:1-2. 53:12-13, 54:15-16. Nevertheless, Petitioner cites this
testimony in its Reply to suggest the ‘217 Patent invention was not valuable.

Reply,24&29 (citing 46:20-47:11). The testimony should be excluded as outside the

2 Paul Marston testified it was impossible for him to estimate — 20 years later — how much

time he spent on the provisional patent application during particular time periods in 2005.
EX1064,116:10-22.
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scope of Justin Marston’s personal knowledge. Fed. R. Evid. 602; see also Fed. R.
Evid. 601.
III. The Board Should Exclude Cross-Examination Testimony of Paul

Marston Regarding a POSA as Outside the Scope of His Direct and
Outside the Scope of His Personal Knowledge.

During Dr. Khan’s cross-examination, counsel for Petitioner asked Paul
Marston whether “an ordinary skilled person would[] understand” how to tweak the
formulas. EX1064,95:1-13. It is apparent that counsel for Petitioner was asking Paul
Marston about what the fictitious legal POSA (i.e., a person having ordinary skill in
the art) would have known at the time of the invention. /d. Paul Marston, however,

provided no direct testimony regarding a POSA or what a POSA would have

understood at the time of the invention. See generally EX2031. For this reason,
counsel for Patent Owner objected to the line of questioning pursuant to Rule 611.
EX1064, 95:4-5; Fed. R. Evid. 611. Paul Marston also does not have a background
in computer science (his background is in statistics) and, therefore, he does not have
personal knowledge of what a POSA would have understood at the time of the
invention. For this reason, counsel for Patent Owner also objected to the line of
questioning pursuant to Rules 601 and 602. EX1064, 95:4-5; Fed. R. Evid. 602 &
601. Patent Owner respectfully requests the Board exclude this testimony as both
outside the scope of direct and outside the scope of Paul Marston’s personal

knowledge.



Patent Owner’s Motion to Exclude Evidence

CONCLUSION

For the reasons set forth in the Response and above, Patent Owner respectfully

requests the Board:

e exclude the following cross-examination testimony of Dr. Khan for the
following reasons:

O

regarding whether “a [POSA] can fit the multiple teachings of
references together like pieces of a puzzle” (EX1058,18:14-19:14) as
irrelevant and unduly prejudicial pursuant to Rules 401 and 403;

regarding “quality” in the ‘217 Patent claims (EX1058,45:6-10, 57:5-
6, 62:12-23, 96:3-14,169:24-170:3, 200:19-201:2.1) as outside the

scope of direct pursuant to Rule 611 and unduly prejudicial pursuant to
Rule 403;

regarding whether certain passages of the ‘217 Patent disclose the
entirety of the “identify...” limitation (EX1058,114:10-115:15 &123:3-
131:21) as outside the scope of direct pursuant to Rule 611 and unduly
prejudicial pursuant to Rule 403;

regarding an “empirical study” (EX1058,200:19:25; 252:15-19) as
outside the scope of direct pursuant to Rule 611;

regarding the reasons for the growth of Twitter/X (EX1058,134:3-15;
136:4-16, 139:1-15, 148:25-150:8) as outside of the scope of direct
pursuant to Rule 611 and beyond the scope of Dr. Khan’s personal
knowledge pursuant to Rule 602

e exclude the following cross-examination testimony of Justin Marston for the
following reasons:

O

O

regarding how much time Paul Martson spent on the invention
(EX1050,297:6-300:16) as outside the scope of direct pursuant to Rule
611; and

regarding the purchase price of BlueSpace (EX1050, 45:14-21; 46:20-
47:5; 53:5-15; 54:8-21) as outside the scope of Justin Marston’s
personal knowledge pursuant to Rules 601 and 602;

10
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e cexclude the cross-examination testimony of Paul Marston regarding the
understanding of a skilled artisan (EX1064,95:1-13) as outside the scope of
direct examination pursuant to Rule 611 and outside the scope of his personal
knowledge pursuant to Rules 601 and 602.

Respectfully submitted,

Dated: February 18, 2026 By: /Devan Padmanabhan/
Devan Padmanabhan
Lead Attorney for Patent Owner
Reg. No. 38,262
PADMANABHAN & DAWSON PLLC
9800 Shelard Parkway, Suite 120
Minneapolis, Minnesota 55441
Telephone: 612-444-3377
Email: devan@paddalawgroup.com

Attorney for Patent Owner
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CERTIFICATE OF SERVICE

Pursuant to 37 C.F.R. 42.6(e), I certify that on this 18th day of February,

2026, a true and correct copy of the foregoing Patent Owner’s Motion to
Exclude Evidence was served by electronic mail on Petitioner’s lead and backup
counsel at the following addresses:

WHITE & CASE LLP

David Okano

Yar Chaikovsky

david.okano@whitecase.com

yar.chaikovsky@whitecase.com
WCSterlingComputerX Corp@whitecase.com

By: /Devan Padmanabhan/

Devan Padmanabhan (Reg. No. 38,262)
devan@paddalawgroup.com
Padmanabhan & Dawson, PLLC

9800 Shelard Parkway, Suite 120
Minneapolis, Minnesota 55441
Telephone: 612-444-3377
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