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I. Cross-Examination Misstating the Law in KSR Should Be Excluded. 

Petitioner does not dispute that its question on KSR misstated the law. 

EX1058,18:14-19:14.  That questioning should be excluded. Fed. R. Evid. 401, 403. 

II. Dr. Khan’s Cross-Examination about “Quality” Should Be Excluded. 

Petitioner has repeatedly represented that Dr. Khan’s testimony about 

“quality” “relied on an unrecited limitation.” Opp. at 11; Mt. to Exclude, at 2; Reply, 

at 2. That is false. Dr. Khan testified that the claims do not have a “quality” 

requirement. EX1058, 173:10–24; id. 175:10-24; id. 177:23-178:9. He spoke of 

“quality” only in the context of the claims producing a “quality” result. EX1058, 

44:18-23, 57:5-6, 58:15-16, 59:17-24, 62:-63:10, 93:4-10, 172:17-172:1. This was a 

proper consideration. See Opp. to Mt. to Exclude, at 1. Moreover, Dr. Khan testified 

about “quality” only because counsel for Petitioner kept asking about it,1 even 

though it was nowhere in his direct. It should be excluded. Fed. R. Evid. 611 & 403.  

III. Dr. Khan’s Cross-Examination Did Not Address the Conception 
Evidence on the “identify…” Limitation; Using the Cross-Examination to 
Argue Otherwise Is Incorrect and Unduly Prejudicial. 

Petitioner has argued that, because Dr. Khan testified that certain passages in 

the ‘217 Patent did not disclose the entirety of the “identify…” limitation, that shows 

that allegedly “similar passages” in the Conception Documents do not disclose any 

part of the “identify…” limitation. Reply, at 22; see also Sur-Reply, at 22 (objecting 

 
1 Petitioner contends that Dr. Khan referenced “quality” 64 times. Opp. at 10. Not 
so. “Quality” appears 64 times, but 41 times it was part of Petitioner’s questions. 
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to how Petitioner used the testimony in its Reply). Petitioner’s use of this testimony 

is unduly prejudicial and irrelevant, for numerous reasons. First, although Petitioner 

has not bothered to identify which passages it contends are “similar,” only two of 

the seven passages from the Conception Documents are arguably “similar” to any 

passage Dr. Khan was asked about. Compare EX2004, at 4, 13, 15, 15-16 & 

EX2006, at 22 & 58 with EX1001, 8:23-25,43:30-37,12:50-59,14:45-67. Second, 

Petitioner only asked Dr. Khan whether each of the passages from the ‘217 Patent 

specification disclosed the entirety of the “identify…” limitation. Thus, his 

testimony does not show that those two passages fail to disclose any part of the 

limitation. Because Dr. Khan did not address whether the actual passages from the 

Conception Documents disclose the “identify…” limitation, it is unfairly prejudicial 

to argue that his testimony shows that the passages from the Conception Documents 

fail to disclose the limitation. It should be excluded. Fed. R. Evid. 403 & 401. 

IV. Cross-Examination About “Empirical Studies” Should Be Excluded. 

Petitioner contends that Dr. Khan’s testimony about an “empirical study” 

(EX1058,200:19:25; 252:15-19) is admissible because Dr. Khan “opened the door.” 

Opp. at 8-9. But the testimony Petitioner contends “opened the door” was the 

excludable discussion regarding “quality results.” Supra at 1; EX1058, 94:5-96:2.  

Contrary to Petitioner’s argument (Opp. at 9), the “empirical study” testimony 

also did not relate to his direct about a “cognate” user. EX1058, 94:5-96:2. The only 
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sentence Petitioner cites containing the word “cognate” addressed “how large a 

cognate group is,” which was also outside the scope of direct. Id. 200:19-23. The 

entire discussion is excludable as outside of the scope of direct. Fed. R. Evid. 611. 

V. Dr. Khan Lacks Personal Knowledge of Why Twitter Grew. 

Dr. Khan’s cross-examination regarding why Twitter grew should be 

excluded as outside the scope of direct and outside the scope of his personal 

knowledge. Dr. Khan does not use Twitter and has never been employed by Twitter. 

EX1058, 136:24;  EX2002. Nevertheless, Petitioner contends that Dr. Khan has 

personal knowledge of why Twitter grew because he wrote about Twitter, and he 

has personal knowledge of his papers.2 Opp. at 7. While Dr. Khan certainly has the 

personal knowledge to discuss his technical work in his papers, the discussions about 

why Twitter/X grew is simply not something he has any personal knowledge of. 

The testimony also should be excluded as outside the scope of direct. 

Although Petitioner argues that Dr. Khan discussed his papers (Opp. at 7), that 

discussion was limited to the subject matters he published on. EX2029, ¶15. 

Petitioner also contends that, because Dr. Khan’s direct discussed “the content 

management system described in the ’217 Patent,” his papers on those subjects are 

within the scope of direct. Opp, at 7. Again, however, it is not Dr. Khan’s papers 

 
2 Petitioner contends that P.O. did not object to the papers themselves, but 
Petitioner is not relying upon the papers to argue why Twitter grew; Petitioner is 
relying upon Dr. Khan’s testimony. Reply, at 29 (citing EX1058).  
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that Petitioner is relying upon; Petitioner is relying upon statements by Dr. Khan 

about why Twitter/X grew, which is not admissible. Fed. R. Evid. 611 & 602. 

VI. Justin Marston Lacked Personal Knowledge of Paul Marston’s Time. 

Justin Marston testified he did not know how much time Paul Marston spent 

on the invention (and Paul Marston was unable to estimate how much time he spent). 

See EX1050 287:21-288:4; id. 297:14-298:12; id. 300:10-15; EX1064,116:10-22.  

Petitioner cites Paul Marston’s testimony that he would not dispute “if Justin feels 

he can make those hours [estimates]” (Opp. at 5), but Justin Marston did not feel he 

could make those estimates. Id. Petitioner also argues that Justin Marston must know 

exactly how much time Paul Marston spent because Justin Marston knew “what 

others on his team … were working on.” Opp. at 5. But there is a big difference 

between understanding what Paul Marston was working on and the precise amount 

of time he spent on those issues. The Board should exclude attempts to argue that 

Justin Marston was estimating time spent by both inventors.3 

VII. Justin Marston Lacks Personal Knowledge of the BlueSpace Price. 

Petitioner argues that Justin Marston’s speculation about the purchase price 

of BlueSpace shows that the patents were not valuable (Opp. at 6), but Justin 

 
3 Petitioner misleadingly argues that Justin Martson “estimated that he and Paul 
worked a mere 108 combined hours on the alleged invention during the entire 198-
day critical period.” Opp. at 5. The estimate reflected only time spent preparing 
specific documents (not on the invention as a whole). EX2030, ¶¶17, 34, 47. 
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Marston repeatedly testified he does not know the purchase price. EX1050, 45:21; 

47:5; 53:5-15; 54:18-21. His speculation should be excluded. Fed. R. Evid. 602.  

VIII. Paul Marston’s Testimony About a PHOSITA Should Be Excluded. 

Paul Marston is a not a PHOSITA4 (EX2031 & EX2075), and there is no 

evidence he is familiar with the fictitious legal concept of a PHOSITA. Nevertheless, 

Petitioner asked him about “an ordinary skilled person” (EX1064,95:1-13), without 

defining that legal concept, and then used his testimony to argue that “more than 

‘ordinary skill [was] necessary to reduce the invention to practice.’” Reply, at 23. 

The testimony should be excluded. Fed. R. Evid. 611 & 602. Petitioner contends that 

Paul Marston’s testimony about “an ordinary skilled person” shows that he has 

personal knowledge of a PHOSITA, but he clearly was discussing an average 

human, not a PHOSITA, and his reaction indicated he was not familiar with the 

PHOSITA concept. See EX1064, 95:1-13. Petitioner also contends that Paul 

Marston “adopted” Justin Marston’s testimony regarding a PHOSITA (Opp. at 1-

2 & n. 1), but that also is not true. See EX2031,¶11. Finally, Petitioner contends that 

P.O. also has relied upon Paul Marston to show a PHOSITA’s understanding (Opp. 

at 1), but that also is not true. See Paper 38, at 23 (citing testimony for the proposition 

that Paul Marston wrote the algorithms and that his later work was a “refinement”). 

 
4 Petitioner has taken the position that a person who is not a POSITA cannot testify 
about a skilled artisan’s understanding. Pet. Mt. to Exclude, at 7-8. 
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      Respectfully submitted, 

Dated: March 4, 2026               By: /Devan Padmanabhan/     
      Devan Padmanabhan  

Lead Attorney for Patent Owner 
Reg. No. 38,262 
PADMANABHAN & DAWSON PLLC 
9800 Shelard Parkway, Suite 120 
Minneapolis, Minnesota 55441 
Telephone: 612-444-3377 
Email:  devan@paddalawgroup.com 
 
Attorney for Patent Owner 
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