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Pursuant to 37 C.F.R. §§ 42.14, 42.55, Patent Owner Midwest Energy
Emissions Corp. respectfully moves to seal Exhibits 2011, 2017, and 203742, as
well as Patent Owner’s Preliminary Response, which contain confidential
information as described below. Patent Owner and Petitioners have jointly
requested entry of the Board’s default order, and Patent Owner re-raises that

request here.

I. GOOD CAUSE EXISTS FOR SEALING CERTAIN CONFIDENTIAL
INFORMATION

In determining whether to grant a Motion to Seal, the Board must find “good
cause” and “strike a balance between the public’s interest in maintaining a
complete and understandable file history and the parties’ interest in protecting truly
sensitive information.” 37 C.F.R. § 42.54(a). As described in the Office Trial
Practice Guide, the Board identifies confidential information “in a manner
consistent with Federal Rule of Civil Procedure 26(c)(1)(G), which provides for
protective orders for trade secret or other confidential research, development, or
commercial information.” Patent Trial & Appeal Board, Consolidated Trial
Practice Guide at 19 (Nov. 2019).!

A.  Exhibit 2011

Exhibit 2011 is the Expert Report of Dr. Stephen Niksa, dated October 25,

! https://www.uspto.gov/sites/default/files/documents/tpgnov.pdf?’MURL=
TrialPracticeGuideConsolidated.
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2022, from Midwest Energy Emissions Corp., et al. v. Arthur J. Gallagher & Co.,
etal., C.A. 1:19-cv-01334 (D. Del.), which was designated “CONFIDENTIAL” by
the defendants in that case.

Patent Owner has conferred with Petitioners, who do not oppose sealing this

document.

B.  Exhibit 2017

Exhibit 2017 contains details regarding confidential processes maintained by
a third party—the Energy & Environmental Research Center (“EERC”). In
particular, the document contains information regarding the EERC’s use of and
operating procedures for its Pilot Test Combustor, which it generally maintains as
confidential to protect its research initiatives and the confidentiality of information
from entities that work with the EERC.

Petitioners provided the following position statement with respect to this
document: “Petitioners have not seen Patent Owner’s arguments as to why the
underlying documents should be sealed, but do not oppose sealing provided Patent
Owner demonstrates satisfaction of the factors in Argentum Pharms. LLC v. Alcon
Research, Ltd., IPR2017-01053, Paper 27 (Jan. 19, 2018).”

C.  Exhibits 203742

Exhibits 203742 are certain Petitioners’ agreements with refined coal

suppliers, which were produced by Petitioners to Patent Owner and designated by
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Petitioners as “Restricted — Attorneys’ Eyes Only.”
Patent Owner has conferred with Petitioners, who do not oppose sealing
these documents.

D. Patent Owner’s Preliminary Response

Patent Owner’s Preliminary Response includes quotations or references to
the above-noted exhibits that may be deemed confidential for the same reasons
explained above.

Patent Owner has conferred with Petitioners, who do not oppose sealing this

document.

II. CERTIFICATION OF CONFERENCE WITH OPPOSING PARTY
PURSUANT TO 37 C.F.R. § 42.54.

Patent Owner has conferred with Petitioners, who do not oppose sealing
these documents. Petitioners have not seen a draft of the motion and take no
position on the motion itself.

THEREFORE, Patent Owner respectfully requests that the Board grant

Patent Owner’s Motion to Seal.
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upon the following counsel of record:
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Dallas, TX 75201
Tel: (214) 210-2793
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