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EXHIBIT A

KS Draft 3/17/04
SO-DEVRLOPMENT AGREEMENT

THIS CO-DEVELOFPMENT AGREEMENT (as amended, supplesnented or
otherwise mexiified from time to time, this “Agreement™), is entered into as of March M , 2004,
by and among Anthony Doors, Inc., s Delaware corporation (“Aunthony™), Energex Enerprises,
ino, & Colorado corporstion (together with its permitted assigns, “Energex™), and Brad Geuke
(“Couke,” and together with Energex, the “Product Developers™),

WITNESSETH:
WHEREAS, the Product Developers are in the business of marketing energy

conrollers for anti-sweat controllers which are used in doors and framws for refrigerated freszer
Al oovler doors (“Ami-Swest Controllers™);

WHEREAS, on November 6, 1989, x corporation wes formed in the state of
Colorado under the narae “Colorade Boergy Controls, Inc.” (“Original Bnegex™), and Original
Buoeirgex subsicusutly changed s same t0 “Entrgex Enterprises, Ino."”;

WHEREAS, Originel Energex was dissoived on May 1, 1998 by the Colorado
Secretary of State;

WHEREAS, Original Energent continned to conduct business and entered into a
Confidential Diasclosume Agreoment, dated February 29, 2000, with Anthony;

WHEREAS, on May 17, 2001, Eswrgex was incorporsted in the stae of
Colorado;

WHEREAS, Original Energex commencad an astion in the United States

3 .J.'l! .

Dw ofcom, KIMAEEX M)

(e “,um- AIXhony LIOOrL AmhOon . 1 RS Y_ LI
Inc. Case No. 02-K-397, alleging. inier alia, breuch of the Canfidential Disclosure
MFME.m.meWymwwmmqf
business opportunity, bad fuith breach, misappropristion of confidential information, and unfair
songpetition (the “Civil Action™);

WHEREAS, concurremtly with the cxcoution and debivery of this Agreement,
Anhony and the Produet Developers are entering into that certaln Settlement Agresment and
Muma! General Rolease, dated as of the date bhereof (the “Settlemenmt Agreemens™), by and
ammg Anthony and the Product Developers, pursuant to which the Product Deveiopers and all
powt and presect parents, affiliates, subsidiaries, predecessor and successor antities of Boecgex,
including, without limitation, Origleal Energex, are reicasing Anthony from sny and all claims
tha: they maxy have againat Anthony; and

WHEREAS, porsusnt to the terms of the Settlement Agrecmcat, the perties have
agroed to enter into this Agreetaent, pursaant fo which the partics are agresing to work together

X»HUT
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10 dedign and develop an Anti-Sweat Controller which aliows for efficiencies in the usage of
entigy in & manner to be mutaally determined by the parties (the “Co-Developed Product™), on
the teeens and conditions set forth herein.

NOW, THEREPORE, in consideration of the mutual obligations and benefits set
forth in: this Agreement, the receipt wnd sufficiency of which are hereby aoknowledged, Anthony,
Bocrgex s Geuke agree o the hliowing terms snd conditions:

I Undetakings
1.1 Undeciakings of Amboay.

(®)  Anthony shall make its testing fucitities available to Ensrgex to the extent
reaicnably requested by Energes for the testing and development of the Co-Developed Produst,
at. hiall make svailable to Energex such personnel as may be reasonsbly mecessary to allow for
such testing, in esch case to allow Energex o perfonm its obligations under this Agreement;
ovided, howsver, that any such usage of Anthony’s testing facilities and/or personnel abail be
covduoted during regular business hours and shall not in any way imtecfere with Anthony’s
business operations, the existence of aay such interference 1o be determined by Anthony in its
reasonable discretion. Any such request shall be made in writing to Asmthony & reesonable
amauxt of time prior to the requested date of any contemplated usage of such teet facilities and
shall specify the nathure of such usags.

(b))  Anthony shall use commercially rcasonsble efforls to inchude sny
maketing meterials provided by Energex rolating to the Co-Developed Product i such
coraparshle merketicg matorials #s may be employed by Anthony in sespect of its marketing
offures; provided, however, thet any maxketing materials furnithed by Energex shall meet such
quelity standsrds as may be reasonably determinad by Amhony.

(¢) Anthony shall use commercially romsonable effwme to (D inchude
Mmmwwmmmmwwmmw'm&wbm
by Emergex in Amthomy Imternational (AT) oatalogues and on the Web sitc located at
“www.anthonydoors.com” mainrained hy Amhony or an independent WIW or,
altcrnstively, & susaeasor Web site which Anthony may develop or have developed in connection
with ks marketing efforts (the “Anthony Web Sitc”) snd (i) provide & hypertext link to a URL
wecified by Eoergex in writing (the “Link”). The location and prominence of the “Link" on the
Anthony Web Site shall be at the sole discestion of Anthony. The Product Developers
sclnowledge and agroe thwt Anthony is not responsible or Bable for sury failure of the Imemnet,
the Asthony Web Sits or the Link or any other instumentality preventing the proper resolution
off:hammmUMWWBmmwdmemhhghquWsmvﬂan
of the Link. Anthony expreasly reserves the right 1o immediatoly discantinue provision of the
Lirk in the event Anthony believes the Lick is causing ar may canae any technical probleny with
the Anthorty Web Site; provided, howeysr, that Anthonty and Energex ahall use all commercially
reasonable efforts %0 correct any problems and continue provision of the Link.

: 46
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(4)  Anthony shall provide t0 Energex a list of its sales representatives for
purp<ses of allowing Bnergex to contact such sales represematives to request that they serve as
saled representatives for the Co-Developed Product.

{¢)  Authoty shall provide such sdditional services as the parties may mutnally -
agroo shoukd be perforzned by Anthony In fiwtherance of any of the objectives contemplated by

this Agresment, :
1.2 Underskings of Energok. lu sddition to Energex's supply obligations
undir Section 4 horeof

(®  Enargex shall use commeroially reasonable efforts to design and develop
the Co-Developed Product such thet # will be mamsfactured, and available 10 be nusketed, sold
and delivered to ond-users on o peior to the seven-month anniversary of the date of this
Agtosment (the date the Co-Developed Product iz available for, delivery to end-users, the *“Initial
Dslivery Date™, but in no event shall the Tnitial Delivery Date be later than March 15, 2005 (the
“Deadiime Daw™); srovided, however, that the Deadlins Date shall be extended to Junc 15, 2005,
in tle event that the Co.Developed Product has been manufectured, and is ready to be marketed,
sold. and delivered, on or prior to March 15, 2005, but hus not been marketed, sold sod/or
delivered on or prior to March 15, 2005 ss a resulk of the failure to have obiained all necesary
regulatory approvals, all of which shall have boea applied for and shall be pending, by such date.

()  Epergex shall use comoxrcially reasomable efforts to patent tho Co-
Devzloped Product (the “Co-Doveloped Product Pateat™) sid to obtain any other relevant
italloctual property tights as may be meceessry to aliow: for the exclusive ownership,
devslopment, marketing and ssle of the Co-Developod Product and other products which are
similar 16, or use similar technology or processes 1o those used. by, the Co-Dovaloped Product
(such rights, togathar with the Co-Developed Produet Patent and any rights relating thereto, the
“Ce-Developed Product Intelioctual Property™), and to tzke any and all such actions as may be
mwwmwmmmmce-mpdpmwhmmmgdm
enfisrcenblo to the cxtent permitted by applicable Isw. Enargex shall take all actlons required 1o
ensare that sll of the Co-Developed Product Intellectus! Property shail be co-owned by Enesgex
and Anthony in sccardance with Bestion § hateof. | | \ ,

(©) [Energex shall uwse ocommercially reasonable, efforts ¢ mainuin &
conpetitiva markes prive for the Co-Developod Product. The parties acknowiedge that the inltial
cos: of production of the Co-Developed Product stull bs upproximately $50 per opealng
Energex shail use commaercially reasomable cfforts to reduce such cos through alternate seass
of production, mcluding witbout wmmmzm,mmmmmwmm
production, : ‘

(@  Exocpt as set forth in Sections § i(b) end 1.1(0) hereof, Engrgex shall be
regemsible for all macketing and advertising of the Co-Developed Product, :

(1)

ﬁ s
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(&)  Energex ahall be resporsible for billing and imoiaiug any ‘purchasers of
Co-Developed Products, inchuding any purchasers of refrigerated freezer and/or cooler doors
sokl by Anthony for which units of Co-Developed Products have been instelled by Axnthorry.

(0  Energex shall provide such additions! services as the partics may mutuslly
mwmuhpuﬁrmdbyﬂwxhﬁmhumofwoﬁhﬁohjwﬁwsmmw

1.3 Undertakings of Geuke. Geuke shall take any and all such actions as may
be reasonably mecessary 1o omme Energex to vomply with s obligations under this Agreement,

2. Compenantion.

2.1 Compensation Pavahle to Enargax. As compensation for the performance
of ite obligations under this Agreement, Energex shall be entitled to compensation from Anthony
ﬁm) bmm»mmmm-w jon of its obligations under Sectlon 4
W) 8 ;

@)  Anthooy shall reimburse Ensrgexr for up to $60,000 for any rescerch and
development expenscs which Energex may incur in daveloping sy Co-Developed Produets
("Development Expenses”), including any epplicable patent fees or sagineering costs, payable
by Asthony to Rnergex within tweoty (30) basiness days following the delivery of
docurmeatation reasonable satisfictory to Antbony which cvidences the lnommence of snch
Deveolopment Expenses;

(d)  Anthony shall meke additiona! payments to Ensgex, s foliows:

()  Deginning on the one month ammiversary of this Agreement, and on
oech siccesalve monthly anniversary of (his Agreemecnt up to and inchuding the one-yesr
anriversary of this Agrecment, ao amount oqual to $8,333.33 (for & total of 12 payments under
thin Section 2.1(E)(7) in the eggropate amourt of $99,909 96);

() Beginning on the ome mouth anniversary of the ome year
mniversary of this Agreement, and on sach suocessive montbly anniversary of this Agreement
up to #nd inchading the eightson-month analversary of this Agreement, an amount equal to
zlﬁ,ﬁ“.égz()fwnhmofm peyments under this Section 2.1(b)(3) in the aggregate smount of
100,000.02);

(i) Amounts payable in accordance with this Section 2.1(b) shall be
payable on the applicable monthly anniverssry date by wire tansfar of immediately funds to
Acount # (o2 to such alternative accoimt as Epergex may designate by written
notioe to Antbonry at least Sve days prior 1o the due date of the psyment); provided. however,
that in the event & monthly anniversary date shall oocur on » day which is not & business day,
smounts payable under this Section 2.1(b) shall ke paysble on that date which is the first
business day immediately following such aaniversary date; and '

4 %
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(i) Umﬁ!hwofAn&onytomkcmmmﬂumpmed for under
this Section 2,1(b) within fifteon (15) days following receipt by Anthony of written notico from
Energex demanding such payroent, all remaining payments owing under this Section 2.1(b) shall
sccciotate and becorne due and payable by Anthony to Energew.

22  Ravalty Peyments. Energex shail pay to Anthony a royalty in respect of
any sales by eilher of the Prodact Developers of Co-Developod Product that sre factory instalied
by Anthony. The royalty paysble to Anthony shall be an smount equal to twenty five perceat
(35%) of Energox's net profit from such sales. Por purposes of this Section 2.2, “net profit” shell
s (8) the sggregate amount of such grom sales of Co-Developed Product, minus (b) the
Wwofmofmmummwmmcwmmm
payments made by Energex to Anthony in rospect of installetion expenses relating 1o Amthony
Installed Products pursiant to Section 3.2 hereof), minm (o) selling expenscs which mre dircetly
incurred by Bacrgex in connection with sny such specific sales of Co-Developed Product (a3,
m-clwmdhmlhgwmnawﬁopmnﬁdm.mmwm
Co-Developsd Product; # belng undersood that general advertixing, merketing *end
sdoainistrative expenses of Energex shiall not be deducted from “net profit”). Royaities under
this Sectlon 2.2 shall be payable quarterdy by Epegox to Anthony within fifieen (15) days
following the end of sack culendar quarter.

3.1 Sugply of Co-Doveloped Product. Subject to Section 4.1(t) hereof,
hqmqmmwnemmmmawmomwmmmmw
Delivery Date, in order to fulfill all of ks reuirements for AntisSweat Countroliers in respest of
product warranties, Anthony shiall purohase units of the Co-Developed Product from Energex o
2 prioe to bs ressonably determined by the parties, such price not to exceed $100 per Anti-Sweat
Comtroller. Notwithsmanding the foregoing, oach of the partics hereto hareby scknowladges and
mmmmmﬂhpumhtndhmwmmmcmﬂmwhmm
mehﬂmofwmmofmmvehpdhdwmnm?“
howeves, thet () prior to the Initial Delivery Dets, Anthony shall maintain lovels of inventory
which ate no greater then the levels of inventory maintained by Anthony as of the date heteof
ancl (i) from and sfter the Inttial Delivery Date, Anthony shall no longer purchase additional

han - Go-Developed Products purchmsed the

pria written approval of Ensrges
Swest Comollses from persons or éntitios other than Enstgex in the ovent thet Enetgex, for any
mmkmﬂawwﬁﬂhb%%wmaﬂmabmmwmm
(mmMsmmmnmﬂmumww-mwmmny}@mm&h
with the equipment usad or purchased by any of Aathony's naw or existing costomers, and |
whick satisfy the requireraents of any applicable product warranties.

3.2 Ingaliation Asthomy shall instal] units of Co-Devaloped Product sold by
the Product Developers in refrigarated Siecaar and ooolar doors sold by Anthony (any product in
which the Co-Doveloped Prodixt is installed by Anthony, sn “Anthony Installed Product™).
Encrgex shall pay to Asthozty $12.00 per door for eash unit of Co-Developed Product instalied o
Axthony's Metory. mmmpnbhbyﬁmwwmsmmmwe

5 ; %J
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payuble within twenty (20) days following receipt of an nvoice and such other supporting
documentution a3 may be reasonably necessary to evidence such payment obligations.

4.

4.1

{0)  Subject to Section 4.1(b) below, Anthony covenants and agrees that it will
not, during the teem of this Agresment and, in the event that this Agreement terminates or
expires other than (1) peior to the Initlal Delivery Date or (ii) in accordance with Sectlon 7.2
beriof, for & pariod of three (3) years following such termination or expiration, cither directly or
indirectly, manufacture AnthSwest Controtiers or purchass Anti-Sweet Controflers, anywhers in
the work, from any person or cofity other than Rnergex, without the prior written consent of
Emzgex. In the event of a breach of this covenant, Enargex will, withowt affecting any other
rights or romedies it may have, ot law or in equity, bo entitled 1o seek Injunctive relief. If this
covicant is adindicated by an erbitrator o7 8 court of competent jurisdiction 1o be invalid or
maeaforoeable bacsuse of the duration or ares covered thareby, the arbitrstor or court making
ssoh determinstion will bave the power to reduce the duration and/or area, and in its reduoced
frmn, such covenant will then be entbrocablo and will be enforced.

(b) Notwithsanding the provisions of Sections 3.1(s) sod 4.1(s) hereof
Anthony shell be emtitled to menufecture AmeSwosz Conuollers or purchise Anti-Sweat
Controllers fom persoms or enthles other than Energex () st any time prior to the Initial
Delivery Date, and (i) Sollowing the Initial Delivery Date, in the svent that Energex, iz any
reaicn, {3 unable or unwiliing to provide Anthorty on a timely basis with Co-Developed Product
(o other Anti-Sweat Controlers that are competitive as to prico and quality) that aze compatible
with the equipment used or puchased by any of Asnthony’s new or existing customers, and
which satisfy the requirements of any applicable produci warranties.

42  NonCompete Ageanant of Encrgex and Genke. Each of Energex and
Goulie covennets and agress that ithe will net, during the torm 0f this Agreement, either directly
or indirectly, manufacture ®or or sall to any manufacturer of sefrigerated freezer and/or cooler
dacrs other than Anshony, the Co-Developed Prodict, other Antl-Sweat Controllers or products
the: incorporate the Co-Developed Product or other Anti-Sweat Controllars or the technology
wod therein, snywhere in the world, without the prior written consent of Anthony. In the svent
of 1 ‘weach of this coveannt, Anthony will, without affocting any other rights or remedies it may
brve, m law of in equity, be entitled 10 seek injunceive relief, If this covenant is sdjudicated by
s arbitrator or & comrt of competent jurisdiction to be invalld or unenforoeable becsuse of the
durrtion or ares covered thereby, the arbitrator or court making such determination will have the
powr to reduce the duration and/or aren, snd in Ko reduced form, mich covenmt will then be
ef:nocable and will be snforoed,

s' AeDlevelnnes Progucet intaliaos

()  Anthooy and Energsx hereby scknowiedge and agree that axny ownseship
Tight, if sy, b and to Co-Developed Product Intclisctual Property shalt be shured equally by the

; P
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parties during the term of this Agreement. Anthomy and Energex hereby firther acknowiedge
. agree that eny benefits arising out of ar relating to the Co-Developed Product Intellectial
Prepenty sball be shared aqually by the parties during the texm of this Agresment.

(®  Upon terminstion of this Agreement in acoordance with the terms bereof,
Anthony shall tansefor all right, tithe and intevest that it bas in and to any Co-Developed Product
Intesllecraal Property to Energex. Energex shall bear any costs as may be ressonably incurred by
Arsthony in cffectuxting the transfer contemplated by this Section 5(b),

(¢} Notwithstanding anything in this Agreement to the contrary, neither
Anthony, on the ane hand, nor Energex, on the other, shall sell, cense or atharwise transfor any
Co-Leveloped Product Infellectual Property without obtaining the prior written conscnt of the
1.0

' (@  Subject to Sections 5(x) and (b) hereof, the parties hereto acknowledge
that any existing or new intollectual property developed by the parties independently of cach
other shall reside exclusively with such respective parties.

6  AugttRights.
6.1  Books and Records Energax agrees to maintain complese and accurate

reconds relating to suies of the Co-Developed Product, other Arti-Sweat Controflers and simtlar
products,

62 Audii. Axthony shall have the right to audlt the relevant books md
records of Ensrgex and to intarview Ensegex persomme] to ensire compliance with the terns of
this Agreemeant. Any such eudit or iterview shall be conducted during regular business hours at
Enizges’s offloss upon at least thee (3) days prior writtan notice. The audit or interview may be
conducted by Anthony or Anthony’s designated representatives or professionals who shall have
the right to make copies of all relevant books and records. Anthony shall be responsible for the
conts of such sudit If third party sources are wilized. The partics shall attempt to resolve any
discrepancics within twenty (20) days following written notios of such disorepancy from
Asthony to Boorgex aad if the parties are uniable 10 reolve any discTepancy, apy party may refer
the matter to arbitration in accordance with Section 13.9 heroof

7. Term and Tepninariop. The term of this Agreement shall begin on the
duie heveof snd end on the earlter of (i) that date wiich is forty-eight (4%) months following the
Tnitia] Delivery Date or (i) such dote as this Agresment may be terminated in secordance with its
torms. In the event this Agreemont is ot terminated on or prior to that des which is forty-eight
(40) montie following the Initial Delivery Dats, this Agreement may be extended for additional
twidve (12) xnth teems by the written agresment of the parties.

71 Terndnation foy Cause. Anthony or Energex may suspend performmnos
ani/or terminate this Agreament immedistely upon written notice at sy time if the other paty
(01 Geuke, with respect to Anthony's right of termination hereunder) is in materisl breach of any
/ reprasentation, warranty, tecra, oondition or covenant of this Agreoment, and fails to cure that
* brvach within ikirty (30) days after writton notice thareof.

7 %é,
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72  Taminstion by Amthony. Anthotly may suspend performance anxi/or
ternainate this Agreement immaedistely upon written notice to Energex ot any thoe in the svent
- the Co-Developed Product is not resdy to be manuficrured, merketed, soid and delivered to end-
uscrs, or i not reasonsbly competitive as to price or quality with other Axti-Sweat Controllers
then beiig mariketad and sold by Asthony or third perties, In any such case on or prior fo the
Decdiine Dute, ne deteeminad by Anthony and Enevgex 1 good faith.

73  Tenmination io the Bven of Bagkmpigy. Anthony or Energex may
sugyend performmoce and/or terminate this Agreement immedistely upon written notice at any
&n:ifm!wﬁofwy(udu&ndbdow)thﬂmwnhwmhot&rm(w
Gevde, with respoct & Anthony’s right of tenmination hereunder) which, in the case of an
imvolimtery Bvent of Bankruptoy, shall not have been dismissed within sixty (60) days. For
puroses of this Sectlon 7.3, an “Bvent of Bankruptcy” shall mean, with respect to any of the
pmiuhnuo.'a)ﬁntmchputy(a)mwmwymumwmamb«wmm.
(b) shall admit in writing its inabifity o pay 45 dsbis generally or (c) shall ke a general
assigumeont for the benesit of creditors; (1) any proceeding shall be instituted by or sgainst such
pariy soeking to adjudioate it as benkrupt or insolvent, or seeking liquidation, winding up,
roor ganivation, arrangement, adfustent, protoction, reliof or composition of it or its debts under
any law relating to bankrupicy, insolvency or reorganization or relief of debtors, or scéking the
entry of an order for reliaf or the uppointment of & recsiver, trustee or other similar official for it
or suy substantial part of its propety; or (iif) such party or any subsidiary of such party shall take
ny corporme action 10 autorize anty of the actions set forth in the pesceding el (1) or (1),

74  Effect.of Torminstion. From and after the offoctive date of the expirstion
ot any termination of this Agreement in acoordancs with its terms, each party ahall retum 1o the
othor partics all property owned by such other patty then i 5 possession. Termination of this
Agrsement shall not affect sy other agrecment betwesn the parties. Bxeept as provided above,
the provisions of Sections 2.1(b), 2.2 (only with respect to royalty psyments earoed on account
of pariods prior to tenuination), 3.2 (oaly with respect to paymeuts for installstions mads prior to
terzination), 4.1 (only in the ovent this Agreament terminates or expires other than (i) peier to
the Initia! Delivery Date or (i) in ecordance with Bection. 7.2 hereof, and in suck case only for 2
peciod of three (3) yeurs following such tesmination or cispietion), S(b), 6, 7.4, 8, 9, 10, 1%, 12
and 13 shall mervive termination of this Agreement, ‘

8.

8.1  Esch of Anthony and Bnergex heveby represents and warrants to the other
party s fhllows:

. )] Ithammﬂmdwomhﬁ,vaﬁdlymmgmiusoodm
under the ws of its jurisdiction of incorporation; :

(8) It has the corparate power and authority (© own it sassets, camy on #c
cosizass and exacute sud deliver this Agreement and to paribrm its obligations herennder;

8 | ﬁ

Y
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. © Rhﬂmﬂlmprhhnﬂmmmwﬁnnmmﬂhﬁmthe\
exceution, delivery and performance of this Agreement;

o wsldt%, mymmmmmmmmogmmmmw
ristrations governmantal .}W’ DECEEMTY execution, de y
ﬁ&@enﬂ@mﬁ&yoﬁﬁh@m%%no&aﬁﬂ@mhmﬂﬁm

(¢) This Agreement constitutes its , valid and binding obligation,
entivressble in accordance with its terms; and ol ‘g obligmor,

()  The execution, delfvery and parformance of this Agreement (i) will not
violate the provisions of its centificsle of incomorstion or by-laws or olber constituctt'
doiuments, (i) will not violate any provision of any applicable laws, statutes, rules, regulstions,
insiraments, orders, udgments or decrees to which it is subject to or sy other agreenent or
hw.wwhwh&hlpntynﬂ(lﬂ)wﬂlmtmlﬁnmﬁlhzwih.oroammtorwrml
of, or the giving of xny notice to, sy governmental suthority.

8.2 Gﬂhmwmﬁwwmnyufblbm:

(©) Hahasthe to wxacute ud deliver this ment axd to
bl oblicat ’ capwoity fver Agree perform
()  All consents, approvals, Licenses and aithorizations of, and all flings and
regisracions whh, any governmemtal suthority necessary for the due execution, delivery,

gwmwmmyof%mmaeenowmmmwkmm
xt;

(©) This Agresment constitmes his legal, valid and binding obligation,
enfbroeatle {n accordance wirk its terms; and

()  The exccution, delivery and performance of this Agreement will not
viclate sy provision of any spplicable Juws, statutes, rales, regulstions, mnstruments, orders,
Lﬂmmmwmmmmmmﬂymwww to whish he

A party,

83  Energex heveby represents and warranés to Authony that thete are no
perdiing or threatenod kawauks, proceedings, olaims or goversamental actions, prior contracts of
xmﬁmmmmmeMorwofm ms(ﬁefw

M» AT ! i o BT ATIZON

m Y.L 1 0P s heke el J g A A

Jann Doss I-V: AR OIporations 1-v: AxZ M - [

Suyerior Court of tho State of Arizona i and for the County of Maricopa (the “Aziee Astion™,

agsiest Energex or Geuke, which could in any way sdversoly affoct the performancs of its
obligations under this Agreemant, and that during the tetm of this Agreement: () 2 will
maintaim, & jts own cost and expense, sil Hoenscs, permits and other authorizations necessary for

$ /é
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the design and development of Co-Developed Produnts pursnent to the terms of this Agreement,
(iD It will not be subjest to any prior contractual rights of any third party, including, without
limitation, any of the Aztec Defondants, which occuld in any way adversely affect tho
petformance of its obligations under this Agreement and (i) # will comply in all materisl
resnects with all applicable faderal, state and local taws and regulations In carryout out s
obligstions hereundsr,

$4  Energex hereby reprosents and wamants t0 Anthony thet (i) neither it nor
Geike has ever, in connection with srry Anti-Swest Controller, infringed upon, mi
or otherwise comw into conflict with axy intellectusl property rights of say third partics, and
nother # nor Geuke has cver received (other than in conpection with the Astec Action) any
chatgs, complaint, claim, demand, or notice alicging any swh futerferenos, infringement,
wmwm%mﬁﬁhmnmmmmdtbmhmhwmhﬁdw
design and develop the Co-Developed Product, will not ifiings upon, missppropriate, of
otherwise come into conflict with eny intallectual property right of eny third parties snd (iii) to
the knowledge of Energex and Geuke, no third party bas interfered with, infringed upon,
misppropristed, or otherwise corae into conflict with any intellectual propesty rights of Energex
in connaction with any Anti-Sweat Controller.

9. Independent Parties. Nothing in this Agreement shall be consrued es
creiting an employer-employve relationship, a partnersbip or & joint vesture betwoen Arthony,
ot the one hand, and Energex and Geuke, on the other, All persons amployed by & party hareto
in the performance of services herennder shall he under the sole and exclusive direction and
confrol of such perty, and for no purpose shall Anthony, oo the one hand, or Energex or Geuke,
on the ether, be considered an cmployee of the other. Rach party shall remain an independent
cctirastor and sball by respomsibic Sor and shall promptly pay all faderal, state and Joeal taxes,
chaigoable o assessed with respect to its euployoes, inoluding but not limitad do social secutity,
unemploymant, Silaral and state withholding, and all other asvossed taxes,

10, Confidentinlity.
101 Confidential Information.

(8)  The partics recognize that in the course of performance of the Agreement,
aay of them may make disclosures of infosmation to the others sbowt the disclosing perty’s
business or activities which sich party considers proprietary and confidentlal tnchuding, without
limitation, intellectual property, patents, trads socrets, marketing and business pians, customer
lists, sud mformation conceruing the operations of the parties (all of such proprietary and
confidential information is hereinafier referred to as “Confidential Information™), The party who
reostves any Confidential Informetion (the *Rexeiving Party™ from a disckosing party (the
*Disclosing Party™) agroes to maintain & confidential status for such Contidentisl Information,
not to wee any euch Confldential Informetion for any purpows other than the purpose for which &t
wan origlaslly disclosed to the Recelving Party and not w0 discloss any such Confidential
Infrmation to any third party, unlcss such information;

10 %é
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( is or has become available 10 the fro than
he vlnsi) : 0 the public from a sowrce other

@) was already known to the Recelving Pariy from soucocs other then
the Digslosing Pucty at the time 1t waa disclosed (o the Recsiving Pasty and was ool
obtained by the Receiving Party In violstion of & confidentiality or other similar
obligation of mich souroe that is known to the Receiving Party;

(iil) is required to be disclosed by law, regulation or process, and
only after compliance with Section 10.1(b); or o sl

(V)  was developed independently by the Receiving Party.

: (b}  The parties ackmowlsdge that they may be recuesied or required (by
applicabla law or regulstion, oral questions, interrogatories, requests for informetion o
documents, subpocns or similer prooess) to disclose Confldential Information. In the event that 2
Revelving Party or wny of ity represeutatives are 50 requastad or required to disclose any
Confidertisl Informmtion, the Reotiving Party shall notify the Disclosing Party (unless prohibited
by iaw) s that the Disclosing Paty may seck an appropriste protective order or other
sppeopise veredy or, in the Disckosing Party's sole discretion, waive corpliasnoe with the
tarios of this Section 10 (and if the Disclosing Party seeks such sn order, the Receiving Party
ahsll provide such cooperstion as the Disclosing Party may ressomably request), Tn the event that
no such protective order or other remedy is obtained or that the Disclosing Party waives
conzpliance with the terms of this Section 10, the Receiving Party and hts represcutatives shall
furmish only thet portion of Confidentin! Informmtion whick the Receiving Party i advised by
oconrel is logally required to be disclosed and give the Disclosing Party written notica (uniess
prebibited by law) of the Confidential Information to be disclosed as fir in sdvance »5
pracicable and exercise all reasonable efforts to obiain refiable assurance that confidential
treatment will be acoorded the Confidential Information.

() Bach of the parties agree that the terms and conditions of this Agreement
shall be kept and remain strictly confidential sxoept 1o the oxtent thet disclosure is required by
applicable Isw or regulation, ora) questions, intsrogatories, requests for informetion or
documents, subpoens or similer pracess (in which case section (b) above shall apply as though
such ternas and conditions were deemed “Confidential Information™, or in connection with the
conduct of such party's respective business,

102  Burvivel of Confidentiality. The P!OW of this Section 10 shall
suvive the termination of this Agreement for any reason whatsoever, Upon such tormuination,
the parties shall retiom or destroy any Confidential Information which may have beon transmitted
from another periy, as well as any copy or other reproduction, inchiding, without lindtation,
tlovironic dats reproductions or representations.

11, Notices.

All notioes and other commmuications required or permitted herennder shell be
ghmhmmwmdeﬂw,by&mhnﬂehmbyugjmdore«ﬁﬁodmﬂmmmdﬂ
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requested, postage prepaid, addressed 10 the party to recsive the same a1 its respective address set
forth below, or &t such other address a4 may fom time to time bs designated by such party to the
other parties hereunder in accordance with this Section 11:

Ifto Anthony:

Anthony Intermational

12812 Arroyo Street

San Fernando, Californta 91342-5301
Atto.; Jedf Clack

Facaimile: (818) 332-2310

With a copy to:

Kaye Scholer LLP

425 Park Avenoe :
New York, New York 10022
Attn.: Mark 8, Kingeley, Beq.
Facsimile: (212) $36-8689

If to Encrgex or Geuke:

Energex Enterprises, Inc.

[Address] JQ Aoy £9 ”
Srniipoact e yaﬂ

Attn.; 13

Facsimile: (22)68k.- OCss/

With a copy to!

s Rreu kS

&/ /1936
: R
Atn.

Facaimile: 323-0933

All noticos shalf be effective when recsived. A notice is connidered received if a written
oconfirmation of receipt appears thereon or there exists s writtcn facsimile confirmation. Any
Pty iy by 130tioe to the other parties designate & new address for notices, such new address to
be affoctive tea (10) days after receipt of designation.

12, Indemmity: Broduct Werranties.

Indommity. Anthony hereby agroes to indemnify and hold hannless esch
of Boregex and Geuke, and Energex's sharchokers, directors, offivers and employees _ﬁ'omand
agiing any and all costs, Josses, claims, actions, demands, dumages and liablthies (including

” /
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mw’&umdhhmmm)mwbymhmnmmﬁyannofwhm
of (3) mny ect, fllure to act, or any assumption of any obligation or responsibility by Anthony, of
by nay of #s directors, officers or employaes, which is in contravention or violation of ¢ér in
mmmmofthmmeoIMAwm(ﬁ)mymwycm
for which Anthony is fiable pursuant 1o Section 12(b) helow or (i) azy breach of any of the
repioscntations, warranties, covenants or agroctents made by Anthony under this Agresment.
Each of Encagex and Geuks hereby agrees, jointly and scverally, to indenmify and hold tmemiess
Astbony, and its sharcholders, directors, officers and enoployoes fom and against sny and all
costs, hmclymgmﬁoudmdg%mdlﬁbﬂ&h (moluding attorneys’ fees and
dishursements) incurred by such peraon or entity arisiog out of or in reepect of (i) any act, fiture
to ast, or any assumption of say obligation or responaibility by Euergex or Genke, or by way of
Energex’s directors, officers or employoes, which i in contraveation or violation of or In conflict
witla ady of the terms or provisions of this Agreement, (i) any product warranty cleims for which
Brurgen is liable pursuant to Soction 12(b) hebow or (i) sny breach of any of the
representations, wearrantics, covenants or agreements made by Enargex or Geuke under this
Encrgex or Geuke shiall be entitled to indemnification with respect to any costs, lossen, chims,
actions, demands, damages and Habflithes which were caused by mich paty’s own
nagligencs, willful misconduct, setusl fwud or reckless disregard of its duties hereunder.

. _ () Product Wartanties. Al products marketod and distributed by Aathony
shall bo provided with Anthony's standard warranty clauses. Notwithatanding the forogoing, (D
Azihoay ahall be table for any and all third-pazty breach of warzanty, product liability and othee
liakdlity claims to the exzent such claims are attritanable to the installation by Anthoay of any
Co-Developed Product, other Anti-Sweat Cantroller or other similar product, and (Ii) Energex
shall be liable for any and il third-party breach of warranty, product liability and other Lability
clains to the extent sich olaims are aitributable to any defect or failure of any Co-Developed
Product, other Anti-Swest Controller or other similar product which is provided to Antbony by
Encrigex, In furtheraace of the foregoing, Energex stull melntain product liability ineurance
wriitan on & claims made hasis in an amount of not less than $2,000,000 annnal aggregate which
insmirance shall name Anthony ss an additional fusured, aud sball defiver o Anthony a certifieate
of inrance evidensing such insurance prior to the Initial Delivery Date.

(¢}  Limitation of Lighility. In no event shall a party he liable for ary indirect,
punitive, special, consequantinl, or incidental damages, icluding tut not Emited o loss of
profhs, loss of reputstion or interruption of business, 1o the fullest extent pormitted by law,
whiither such damages are allsgad in tort, contract, or otherwise, cven if sach party bas boon
appruised of the possfbility of such damages.

13,  Miselianeons.

13.1  Entire Agroement. This Agresment sonmitunss the entire agreement of the
pacties bereto ag 10 the sulject matier bereof and supersedes snd terminates all prior
xringements end agresmants, if any, with respect to the subjsct maiter heteof.
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132 No Waiver. No ihwe by any of the parties hereto to exercise, and 5o
delny In exercising, any rigit herounder shall operate s a waiver thereof, nor shall any single o
pardal exerclse of any right hereunder by any of the parties heseto preclude sny other or future
sxercige of that right or any other right herwunder by sich party,

133 Seveeahility. Inmwmormofthcmyiﬁomoﬁhhw
shauld be iavalid, iliegal or unenforceable int any respect, the validity, legality and enforoeability
g.amhﬁmmmwmmmmnmthmymi;eMorW

13.4 Asmignment. This Agrecment may not be amigned by any of the parties
heeuto without the prior written comsent of the other parties. Notwithetanding the foregoing,
Encrgex shall be permitied to assign all of #ts sights and obligations ynder this Agreement
without the corsen: of Anthony, to an emtiry that #s controllad by Geuke, provided thet axy such
successor agrees in writing to be bound by this Agrooment. Energex shall provide Anthony with
resionably prior written notice of any such assigament. Any such pormitted sasignee abail
asrane all obligations of Energex under this Agreement and no assignment shall relieve Energex
of its reapontibility for the performance of smy obligation. For purposes of this Soction 13.4,
“oontrolied by Geuke™ shall menn that Geuks ix the owner of wore thaa ifty peroent (50%) of
the voting securities of such entity or any other ocowparsblo equity or awnership interest,

13.5 Amoendment. This Agreement may not be amended, modificd,
qglmﬁWwWﬁwM«whﬂMWWe&homp
pezties hereto,

13.6 Sucvival. Tenminstion or sxpirarion of this Agreement sball not affect any
Linbilities or obligations, including, without Kmitation, payment aod indemnifioation obligations,
which arose pursuant to the terms of this Agreement prior to the effectiveness of such
tennination or expiration. i i

13.7 Expsnscs. Exvept as otharwise set foith herein, exch party shall bear s
owa respective oosts, including, without HEmitation, storneys’ fevs and disburoements, and
provide the resources necessary to falfil] its respective obligations purcuant to the terms of this |
Agiement,

13.8  Goweming Law. This Agreement shall be govemed by, and construad in
asooozdance with, the laws of the State of Colorade withows regard to the conflict of law
principios thereof. ; i :

139 Ashitation. If any dispute arises out of this Agrecment, the parties will
settle such dispute exclusively by binding arbitration i accordaco with the Commeroial
Atbitration Rules of the American Arbiiration Asscciation in effect on the dme of
coramendetoent of the arbityation. Arbilration may be commmenced by written notioe given by
“any of the parties to the others, The arbitration will be beld in Denver, Colorado before o panel
of whiteators appointed by the Amerioan Arbitration Association. | Judgment wpos the award
rande in the erbitration mey be entered by any cowurt baving jurisdiclion. Bach of Antbony, on

14
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13.10 Purther Assuraoss. Each of the partics horeto agrees thet i will, from
timy to time after the date of this Agreement, exeoute and deliver such other certificates,
documents aod instruments and take sich other action as may be reasonably requagted by any of
the other parties fo carry out the transactions contemplated by this Agresment,

13.11 Countegumts; Facaimile Sinatrs. This Agrecment may be excouted in
sy vumber of counterpants, each of which, when 0 executed and defivercd, shall be detawd an
origrinal, and all of such counterparts taken togethar shall constitute one and the ssme instrumen:,
Th exchange of copiss of this Agreement and of signature pages by facsimile tansmdanion shall
oor.stitute effactive axecution end delivery of this Agreement as to the perties and may be used in
Hev: of the original Agreement $or all purposes. Signatures of the partics transmitted by facsimile
shall be doomed to be their original sigoatures for all purposes.

[Siguature Page Follows]

’ /

EX.2026 / IPR2025-00559 / Page 15 of 16
Anthony Inc. v. ControlTec, LLC



Case No. 1:06-cv-00295-MSK-MEH Document 1-2 filed 02/21/06 USDC Colorado
pg 16 of 16

IN WITNESS WHEREOF, the parties have caused this Agreement 10 be
exzatited a3 of the date first above written,

ANTHONY DOORS, INC.

By:
N

Tiie: G}OSW

16
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