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I. STATEMENT OF THE PRECISE RELIEF REQUESTED 

NVIDIA requests rehearing of the Director’s July 31, 2025 Decision Granting 

Patent Owner’s Request for Discretionary Denial and Denying Institution of Inter 

Partes Review.  Paper 18.   

The Director’s decision referenced the expected trial date in the parallel 

District Court litigation and the settled expectations of the parties.  However, the 

Director failed to consider key evidence submitted by NVIDIA.  First, the Director 

failed to consider the actual time-to-trial statistics from the Western District of 

Texas, which establish that a jury trial on the ’867 patent is not likely to occur until 

eight months after a Final Written Decision.  When considering this evidence, the 

Fintiv factors weigh towards institution.  Second, the Director also failed to consider 

that the ’867 patent was never commercialized.  This lack of commercialization 

negates any “settled expectations” of Patent Owner. 

When the evidence submitted by NVIDIA is properly considered, the Fintiv 

factors and settled expectations of the parties weigh against discretionary denial.  

Accordingly, NVIDIA respectfully requests rehearing of the denial of institution. 

II. LEGAL STANDARD 

“A party dissatisfied with a decision may file a single request for rehearing,” 

“identify[ing] all matters the party believes the Board misapprehended or 

overlooked.”  37 C.F.R. § 42.71(d). 
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III. STATEMENT OF REASONS FOR RELIEF REQUESTED 

A. Fintiv Factor 2: Proximity of the court’s trial date to the Board’s 
projected statutory deadline for a final written decision 

The Director failed to consider material evidence when weighing this factor.  

Under the Board’s Fintiv guidance, the Director should have considered NVIDIA’s 

evidence of “median time-to-trial statistics for civil actions in the district court in 

which the parallel litigation resides.”  Ex1054, 3.  Accordingly, the Director must 

rely on actual time-to-trial statistics—not optimistic trial dates set by the Court—

when evaluating efficiency concerns. 

In its decision granting discretionary denial, the Director mistakenly relied on 

Judge Albright’s tentative trial date in the parallel litigation and found that “the latest 

trial would begin is in September 2026.”  Decision, 2.  However, time-to-trial 

statistics submitted by NVIDIA show that a jury trial most likely will not occur until 

May 2027 or later—several months after the statutory deadline for a Final Written 

Decision.  Paper 16 (“Opp.”), 19, 45–46 (Appendix B); Ex2008, 3.  In addition, 

NVIDIA provided evidence that the Court has not kept its scheduled trial date once 

in two years and 22 trials, evidence which the Director also did not consider.  See id.     

The Director erred by failing to consider material “evidence that bears on the 

proximity of the district court’s trial date” in accordance with the Board’s guidance.  

Ex1054, 3.  Based on that evidence, this factor weighs towards institution and 

rehearing is warranted. 
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B. Settled Expectations: Lack of Commercialization 

When weighing the settled expectations of the parties, the Director found that 

the length of the patent’s life favored Patent Owner’s settled expectations, but the 

Director failed to consider that the ’867 patent was never commercialized.  Decision, 

2.  Discretionary denial may not be appropriate where, as here, a patent has been in 

force for years but has never “been commercialized, asserted, marked, licensed, or 

otherwise applied in a petitioner’s particular technology space, if at all.”  Intel Corp. 

v. Proxense LLC, IPR2025-00327, Paper 12 at 2–3 (Jun. 26, 2025).  NVIDIA 

presented evidence that this exact situation is present here: neither Patent Owner nor 

its predecessor-in-interest have argued that the ʼ867 patent was ever 

commercialized, asserted, marked, licensed, or otherwise applied in NVIDIA’s 

particular space.  Opp., 6–7.  This evidence negates any purported settled 

expectations of Patent Owner.  Because the Director failed to consider this evidence, 

rehearing is warranted. 

IV. CONCLUSION 

NVIDIA respectfully requests that the Director reconsider its decision 

granting discretionary denial of the Petition for inter partes review of the ’867 patent 

and refer the Petition to the Board for a hearing on the merits. 
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