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I. INTRODUCTION  

ControlTec, LLC (“Patent Owner”) respectfully submits this Sur-Reply to 

address new arguments, new evidence, and logical deficiencies in Petitioner’s 

Reply. Rather than confining itself to rebutting arguments raised in Patent Owner’s 

Response, the Reply introduces an entirely new 64-page Supplemental Declaration 

of Dr. Henze (EX.1061), along with a host of new arguments, theories, and case 

law citations that either were not raised in the Petition (Paper 2) or have been 

materially expanded upon beyond the scope of the original filing. The Board 

should disregard these impermissible new arguments and new evidence. Even 

setting aside the procedural defects, the Reply’s substantive arguments are riddled 

with logical errors, mischaracterizations, and internal contradictions that fail to 

rehabilitate the Petition’s deficiencies. 

This case is about condensation control in refrigerated display cases. From 

the field of the invention (EX.1001, 1:14-16), to the Summary of the Invention 

(EX.1001, 2:20-23, 2:38-41, 2:46-52, 2:61-63, 3:3-5, 3:15-17, 3:19-23, 3:25-31, 

3:32-35, 3:40-45, 3:63-66, 4:22-26), to the Detailed Description (EX.1001, 5:17-

20), to every embodiment of the claimed invention, the ’847 Patent is focused on 

refrigerated display cases. In fact, every claim specifically recites refrigerated 

display cases in the preamble. See EX.1001, 9:26-27, 10:1-2, and 10:28-30. All the 
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claims require a refrigerated display case and many of the claims delve into the 

specific features of such cases and how the invention is tailored to them. 

Petitioner—itself well versed in refrigerated display cases, as its entire 

business depends on them and it is a direct competitor of Patent Owner—argues 

for invalidation of the ’847 Patent by pinning its case on Carter, Bunch and King. 

However, neither Carter nor King is in the field of refrigerated display cases. 

Petitioner also relies on an expert—Dr. Henze—with virtually no experience with 

refrigerated display cases and presents only cursory analysis of the claim elements 

specific to refrigerated display cases. 

These failures are dispositive. The Petition cannot support a finding that the 

’847 Patent is unpatentable. The Board may support this conclusion by finding any 

of the following: 

1. POSITA/ Expert qualification. Petitioner’s POSITA definition omits 

required practical experience in the field of the invention. The Board 

should include at least two years’ experience with refrigerated display 

cases—an approach routinely adopted, and something the Dr. Henze is 

entirely lacking. See, e.g., Best Med. Int’l, Inc. v. Elekta Inc., 46 F.4th 

1346, 1354-55 (Fed. Cir. 2022). Under Kyocera and Rule 702, Dr. 

Henze’s opinions should be excluded or, at minimum, given little weight. 
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See Kyocera Senco Indus. Tools, Inc. v. Int’l Trade Comm’n, 22 F.4th 

1369, 1376–77 (Fed. Cir. 2022). 

2. Deactivation/ Anticipation of Condensation. Carter does not disclose—or 

render obvious—the ’847 Patent’s requirement that heater control be 

activated and deactivated responsive to the anticipation of condensation; 

thus claims 8–13 are nonobvious. Dr. Henze’s “floating offset” construct 

is a post hoc fabrication, not an “unusually simple” fill-in, and cannot 

substitute for a missing limitation under DSS Tech. Mgmt., Inc. v. Apple 

Inc., 885 F.3d 1367, 1374 (Fed. Cir. 2018) (cautioning against reliance 

on “common sense” to supply absent claim elements). 

3. Refrigerated-display-case context. The Petition treats Carter as if its 

teachings drop into refrigerated display cases without addressing the 

preambles or the structural limitations requiring a “refrigerated display 

case having at least one door, a frame and at least one frame/door heater.” 

Adding Bunch does not cure this; the required display case architecture 

and frame/door-heater context remain unaddressed. 

Therefore, Patent Owner respectfully requests that the Board uphold the 

patentability of the challenged claims.   

II. THE PETITION FAILS BECAUSE DEFINITION OF A POSITA IS 
INCORRECT AND DR. HENZE IS NOT A POSITA 

Dr. Henze insists that his definition of a person of ordinary skill in the art 
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should control. EX.1061, ¶16. He asserts that “[t]o suggest that the physics of a 

display case frame are so distinct as to require further specialized refrigerated 

display case experience is to suggest that the laws of heat transfer and 

psychrometrics change based on the equipment’s chassis.” EX.1061, ¶19. This is 

hyperbole. The question is not whether refrigerated display cases operate under 

different laws of nature; it is who qualifies as a POSITA for purposes of evaluating 

the ’847 Patent. 

Dr. Henze’s position is irreconcilable with his own prior testimony. In 

IPR2016-00294 and IPR2016-00335—proceedings involving a patent directed to 

cooling inlet air to a gas turbine (USRE44815E1)—Dr. Henze endorsed a POSITA 

definition requiring not just a “Bachelor’s degree in Mechanical Engineering or a 

related discipline along with 4-7 years of related industry experience,” but also “at 

least two years of practical experience relating to the design and operation of 

chilled water systems including thermal energy storage.” IPR2016-00294, 

EX.2022, p.8-9. Dr. Henze even criticized the opposing party’s proposed POSITA 

for lacking “experience with gas turbines or TIC.” Id. In that closely analogous 

context, Dr. Henze himself required specific experience in the technology forming 

the corpus of the invention—just as Patent Owner proposes here. If chilled water 

systems warranted specialized experience, refrigerated display cases surely do as 

well. 
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Dr. Henze frames the problem of display case condensation as “generic in 

nature,” discounting the expertise of those who work in the field. EX.1061, ¶18. 

But case law requires consideration of the types of problems encountered in the art. 

See MPEP § 2141.03(I); In re GPAC, 57 F.3d 1573, 1579 (Fed. Cir. 1995). The 

problems in refrigerated display cases are practical implementation challenges—

the very subject matter with which Dr. Henze is demonstrably unfamiliar. His lack 

of practical knowledge is vividly illustrated by his suggestion of implementing a 

chilled mirror sensor for measuring condensation in display cases (EX.2019, 52:8–

20)—sensors costing thousands to tens of thousands of dollars for a system where 

the infringing device costs approximately $300. A POSITA working in this field 

would never suggest such an approach. EX.2019, 60:7–22. 

Dr. Henze’s Supplemental Declaration claims for the first time that he “led a 

grant application that analyzed and enhanced commercial refrigeration systems in 

retail settings.” EX.1061, ¶¶30–31. This contradicts his prior testimony, does not 

identify the grant application, and should be stricken. Regardless, an unidentified 

grant application does not constitute the practical experience required of a POSITA 

in this field. 

The Board should determine that a POSITA have at least two years of 

experience working with refrigerated display cases. See Axonics Modulation 

Techs., Inc. v. Medtronic, Inc., IPR2020-00715, Paper 31 at 12, 14 (PTAB Sept. 13, 
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2021) (defining POSITA with specific knowledge in the field of invention); Avail 

Medsystems, Inc. v. Teladoc Health, Inc., IPR2022-00444, Paper 10 at 25-27 

(PTAB July 21, 2022). Here, the field of invention, the specification, and every 

claim are directed to refrigerated display cases—the POSITA definition should 

require practical experience with such cases. Under Kyocera, Dr. Henze’s 

testimony is entitled to no weight, and the Board should significantly discount it 

given his failure to understand the specifics of the ’847 Patent invention. See 

Centricut, LLC v. Esab Grp., Inc., 390 F.3d 1361, 1368–70 (Fed. Cir. 2004). 

III. THE PETITION FAILS BECAUSE CARTER DOES NOT TEACH OR 
MAKE OBVIOUS DEACTIVATION “IN ANTICIPATION OF 
CONDENSATION” AS REQUIRED BY THE ’847 PATENT. 

Petitioner argues that “while their scope encompasses dew point-based 

heater deactivation, claims 1–15 and 17–20 do not require it.” Reply, 1. This 

sidesteps what the claims actually require. Although the claims do not expressly 

recite “dew point,” they unambiguously require monitoring the very variables used 

to calculate dew point—case frame temperature, ambient air temperature, and 

relative humidity—and using all three to control both activation and deactivation. 

Carter does not do this. 

Claim 8 is illustrative. It recites “utilizing monitored case frame temperature, 

ambient air temperature and relative humidity to anticipate formation of 

condensation at the display case and activating and deactivating the frame/door 
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heater responsive thereto.” All three variables must be utilized to anticipate 

condensation, and both activation and deactivation must be responsive to that 

anticipation. Carter fails in two independent ways. First, Carter’s deactivation 

criterion is whether the frame temperature equals the ambient air temperature—a 

two-variable comparison wholly agnostic to humidity. Second, Carter’s 

deactivation is triggered by temperature equalization, not by any anticipation of 

condensation—a fundamentally different condition. 

This issue also has a claim-construction dimension. Patent Owner’s 

reading—which is the only natural reading of “responsive thereto”—is that the 

claim requires all three variables to inform the condensation-anticipation 

determination, and that both activation and deactivation must be responsive to that 

determination. Carter uses only two variables for deactivation and therefore is not 

“responsive thereto.” 

Even setting aside claim construction, Petitioner’s obviousness theory 

collapses under its own weight. If, as Petitioner insists (Reply, 3), there is no 

“material distinction” between Carter and the ’847 Patent, then there is no need to 

modify Carter—and the entire motivation-to-combine rationale falls apart. 

Petitioner cannot simultaneously argue that Carter already teaches what the claims 

require and that it would have been obvious to modify Carter to arrive at the 

claimed invention. These positions are mutually exclusive. 
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Petitioner also accuses Patent Owner of refusing to engage with “the 

underlying factual basis of the Petition's obvious modification theory on heater 

deactivation.” Reply, 4. Patent Owner has engaged directly. The core facts are 

undisputed: (1) Carter’s deactivation is not responsive to the anticipation of 

condensation; (2) the concept of a “floating offset” does not appear in any 

reference of record; and (3) the “floating offset” is a post-hoc construct invented by 

Dr. Henze. If Carter actually taught deactivation responsive to the anticipation of 

condensation, none of Dr. Henze’s elaborate mathematical analysis would be 

necessary. The very need for that analysis confirms the gap between Carter and the 

claims. Dr. Henze concedes that “floating offset” appears nowhere in Carter or the 

’847 Patent—it is his “choice of words.” EX.2019, 45:17–18; 63:17–19. He further 

admits he cannot identify a single reference among the more than 35 cited in this 

proceeding that describes ambient temperature as dew point plus a floating offset. 

EX.2019, 67:5–10. A modification theory built on terminology found in none of 

the prior art cannot satisfy the requirement that the claimed combination would 

have been obvious to a person of ordinary skill. 

DSS Tech. Management, Inc. is directly on point. 885 F.3d 1367, 1374 (Fed. 

Cir. 2018). There, the Federal Circuit overturned an unpatentability finding where 

the obviousness analysis required modification of a reference with no basis in that 

reference or any other cited art. The Court identified three critical caveats 
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regarding “common sense and common knowledge” in the obviousness inquiry: 

(1) “common sense is typically invoked to provide a known motivation to 

combine, not to supply a missing claim limitation”; (2) courts “have invoked 

common sense to fill in a missing limitation only when ‘the limitation in question 

was unusually simple and the technology particularly straightforward’”; and (3) 

“references to ‘common sense’ . . . cannot be used as a wholesale substitute for 

reasoned analysis and evidentiary support, especially when dealing with a 

limitation missing from the prior art references specified.” Id. 

Here, common sense is being used to supply a missing limitation, and that 

invocation fails. The limitation is not “unusually simple”—Dr. Henze had to 

construct mathematical analysis premised on a term and relationship of his own 

invention to justify it. The “floating offset” relationship—"ambient temperature 

equals dew point plus floating offset”—appears nowhere in the cited references or 

any other source Dr. Henze could identify. EX.2019, 63:17–19; 67:5–10. Mr. 

Pollock testified that this characterization is inaccurate and not how he would 

describe what is occurring in Carter. EX.2014, ¶¶64–66. When qualified experts 

disagree on the characterization of a reference, the teaching is not “unusually 

simple.” 

As a practical matter, Carter always deactivates the heater at the ambient 

temperature. The ’847 Patent, by contrast, deactivates responsive to the 
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anticipation of condensation, using dew-point-referenced setpoints that vary 

according to actual humidity conditions. As Mr. Pollock explains, “the ambient 

temperature is solely based on the dry bulb temperature of the air, whereas dew 

point is a multivariate condition including ever changing relative humidity as well 

as barometric (atmospheric pressure etc.) conditions.” EX.2014, ¶65. Carter’s 

deactivation is single-variable; the ’847 Patent’s deactivation is inherently 

multivariate and responsive to actual condensation risk. A rule that deactivates at 

“surface = ambient” does not anticipate condensation at all, because ambient 

temperature alone provides no assurance of a positive margin above dew point. 

Because the “floating offset” is Dr. Henze’s fabrication with no identifiable 

source, and because common sense cannot supply a missing limitation unless it is 

"unusually simple and the technology particularly straightforward,” DSS Tech. 

Management, Inc., 885 F.3d at 1374, the Petition fails to establish that claims 8–13 

are unpatentable. 

IV. THE COMBINATION OF CARTER AND BUNCH FAILS 

The proposed combination of Carter and Bunch is legally and factually 

deficient. The Petition assumes a POSITA would graft Carter’s ambient-condition, 

dew-point-based control onto Bunch’s time-scheduled anti-sweat system to arrive 

at the ’847 Patent’s ambient-driven control. But this is not a routine substitution—

it is a wholesale replacement of Bunch’s core principle of operation. Bunch’s entire 
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paradigm is time-based scheduling with a local surface-wetness override; the ’847 

Patent requires continuous control responsive to ambient conditions. Replacing 

Bunch’s time schedules with Carter’s ambient algorithm would fundamentally alter 

how Bunch operates. Moreover, the Petition never explains how Carter’s sensors 

would be adapted for use on Bunch’s refrigerated display case, given that Carter 

does not teach a display case frame. EX.2014, ¶21. 

The entire Carter-Bunch theory rests on the assertion that “Carter’s surface 

temperature sensor 42 monitors case frame temperature and provides first output 

data related thereto.” Pet. 33. Petitioner argues in the Reply that “Bunch resolves 

Patent Owner’s critique that Carter lacks ‘a refrigerated display case, a display case 

frame, or a display case frame/door heater.’” Reply, 5. Patent Owner does not 

dispute that Bunch discloses these structural elements. But the fatal flaw is more 

fundamental: Petitioner relies on Carter to teach monitoring of case frame 

temperature, yet Carter does not have a display case frame or door. What Carter 

actually teaches is monitoring a “sealing surface 24”—not a display case frame. 

The Petition assumes without analysis that the two are interchangeable. Element 

8[a] is mapped entirely to Carter (Pet. 10–11), yet when Carter is combined with 

Bunch, no additional explanation is offered of how this element would be modified 

or adapted. The Petition merely cites back to Carter’s own disclosure—a disclosure 

that cannot teach monitoring a frame because no frame exists in Carter. 
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Absent a reasoned explanation of the modifications necessary to adapt 

Carter's system to the claimed display case structures and functions, the Petition 

fails. See Arendi S.A.R.L. v. Apple Inc., 832 F.3d 1355, 1361–63 (Fed. Cir. 2016). 

The Petition’s generic assertion that a POSITA would combine Carter and Bunch 

because both aim to prevent condensation does not justify replacing Bunch’s core 

control scheme. 

The Reply attempts to recast Bunch as compatible with Carter by arguing 

both share the goal of “prevent[ing] condensation.” Reply, 6. But sharing a broad 

goal does not make two systems combinable without destroying the integrity of 

one. Bunch uses pre-set duty cycles with a local moisture-override sensor, not 

ambient dew-point control. EX.1006, 4:26–43. Bunch expressly identifies 

problems with humidistat-based controls and deliberately adopts scheduled duty 

cycles as its solution. See EX.1006, 1:24–43. Where a reference identifies and 

criticizes a particular approach, then adopts a different one, this constitutes 

teaching away. See In re Gurley, 27 F.3d 551, 553 (Fed. Cir. 1994). A POSITA 

reading Bunch would be discouraged from replacing Bunch's deliberate design 

choice with the very type of ambient-humidity-based control that Bunch rejected. 

The Reply further argues that the only material difference between Carter 

and the claims is the adjunct noun “display.” Reply, 9. This trivializes the 

structural, thermal, and functional distinctions the ’847 Patent recognizes. A 
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refrigerated display case is a customer-facing retail unit with transparent doors 

repeatedly opened and closed throughout the day, creating unique thermal cycling 

conditions, employing glass-and-metal frame assemblies with distinct heat transfer 

characteristics. Carter's generic disclosure of “refrigerator or freezer equipment” 

does not supply these claim-critical elements. Bunch itself confirms the 

significance of this distinction—identifying “frame” in its very title, recognizing 

frame heaters as a key component, and stating that the “system is used to prevent 

condensation on doors and frames of a refrigerator.” EX.1006, c.1:3; c.3:55–56; 

c.1:9. If Bunch treats the display case frame as a distinct structural element, 

Petitioner cannot dismiss it as a trivial adjective. 

Finally, the Petition never explains what structural or control modifications 

would be necessary to configure Carter’s sensor assembly for monitoring ambient 

air temperature and relative humidity “outside the display case” as Claim 8 

requires. This is not a minor omission—it is a failure to map a specific claim 

limitation to the prior art with the particularity the law demands. See Intelligent 

Bio-Systems, Inc. v. Illumina Cambridge Ltd., 821 F.3d 1359, 1367–69 (Fed. Cir. 

2016). The Petition fails on this independent basis as well. 

V. THE REPLY IMPROPERLY INTRODUCES NEW EVIDENCE 

The Reply relies extensively on a new Supplemental Declaration of Dr. 

Henze. EX.1061. Under 37 C.F.R. § 42.23(b), a reply may only respond to 
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arguments raised in the corresponding opposition or Patent Owner’s response. New 

evidence submitted with a reply must be limited to responding to arguments in the 

Patent Owner’s response and may not be used to raise entirely new theories of 

invalidity or to shore up deficiencies that existed in the original Petition. 

Dr. Henze’s Supplemental Declaration consists of 64 pages in which he 

offers extensive new analysis on topics including: (a) a detailed rebuttal to Mr. 

Pollock’s charts comparing Carter’s and the ’847 Patent’s deactivation algorithms 

(EX.1061, ¶¶36–45); (b) new arguments about Dr. Henze’s professional 

experience with refrigerated display cases, including a grant application that was 

never mentioned in the original Declaration (EX.1003) or the Petition (EX.1061, 

¶¶30–31); and (c) new detailed opinions on why the HVAC&R field encompasses 

the problems of the ’847 patent, with extensive new analysis of building 

condensation, chilled beams, and other HVAC systems not discussed in the 

Petition. EX.1061, ¶¶17–29.  

The Supplemental Declaration’s scope goes far beyond responding to Patent 

Owner’s arguments. Much of it constitutes new, affirmative analysis that should 

have been presented in the original Petition and Declaration, or that impermissibly 

expands the grounds for invalidity. 
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VI.  THE REPLY IMPERMISSIBLY RAISES NEW ARGUMENTS 

a. New Arguments Regarding Dr. Henze’s Qualifications 

The Petition’s discussion of Dr. Henze’s qualifications was limited to a brief 

statement of the proposed level of ordinary skill and a reference to Dr. Henze’s 

background as described in his original Declaration. EX.1003. The Reply, 

however, devotes an entire multi-page section to arguing that Dr. Henze has 

“adequate experience with refrigerated display cases,” citing for the first time a 

“grant application that analyzed and enhanced commercial refrigeration systems in 

retail settings.” Reply, 24. This grant application was never mentioned in the 

original Petition or Declaration. The Reply also introduces for the first time several 

case law authorities not cited in the Petition1 to support arguments about expert 

qualifications that were never made in the Petition. Reply, 21, 23. 

The substance of these arguments goes well beyond rebuttal. Petitioner is 

affirmatively bolstering its case with evidence and legal theories it chose not to 

include in its Petition. Had Petitioner believed Dr. Henze’s qualifications needed 

this level of support, it should have presented these arguments at the outset so that 

Dr. Henze could be examined concerning these contentions during deposition. 

 
1 Including Jetaire Aerospace, LLC v. Aersale, Inc., Red Rhino Leak Detection, 
Inc. v. Anderson Mfg. Co., Inc., and AliveCor, Inc. v. Apple Inc. 
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b. New Arguments Regarding Carter’s Heater Deactivation 

The Reply argues that Patent Owner’s insistence on dew-point-based 

deactivation imposes an “implicit construction” limiting “all of the Challenged 

Claims to a single disclosed embodiment,” and that only dependent claim 16 

expressly recites dew-point-based deactivation. Reply, 3. This framing is incorrect. 

Claim 8 expressly requires “utilizing monitored case frame temperature, ambient 

air temperature and relative humidity to anticipate formation of condensation at the 

display case and activating and deactivating the frame/door heater responsive 

thereto.” EX.1001, 10:9-13. Deactivation must be “responsive” to the anticipation 

of condensation—which necessarily implicates dew point, as dew point is the 

physical threshold at which condensation forms. Patent Owner does not impose an 

“implicit narrowing construction”; the claim language itself requires that 

deactivation be responsive to condensation anticipation. Carter’s “surface = 

ambient” deactivation condition has no reference to humidity or dew point and 

therefore does not meet this requirement. The Reply’s characterization of this as 

mere claim construction is a tacit concession that Carter does not actually teach 

deactivation in anticipation of condensation, and its reliance on a modification 

theory—that a POSITA would have been motivated to modify Carter—confirms as 

much. 
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Moreover, the Reply’s defense of the equivalent disclosure theory introduces 

entirely new analysis from Dr. Henze’s Supplemental Declaration (EX.1061, 

¶¶36–51) that was not part of the Petition, including: (a) a detailed critique of Mr. 

Pollock’s charts as suffering from “selection bias,” with numerical 

counterexamples (EX.1061, ¶¶44–45); (b) new reliance on a 2004 Oak Ridge 

National Laboratory study (EX.1024) to establish “standard rating conditions” 

(EX.1061, ¶49); and (c) new arguments that Carter’s algorithm constitutes “dew-

point-based hysteresis control” (EX.1061, ¶50). None of these arguments or 

citations appeared in the Petition or Dr. Henze’s original Declaration. 

c. New Arguments Regarding Sensor Adaptation 

The Reply introduces new arguments and analysis from EX.1061 (¶¶52–64) 

regarding how King’s sensor unit would be “adapted for” the claimed monitoring 

functions when combined with Carter and Bunch. This includes new discussion of 

infrared thermographic imaging techniques for sensor placement optimization 

(EX.1061, ¶62) and new analysis of the Sensirion sensor package’s adaptability 

across multiple applications (EX.1061, ¶59). These new opinions go well beyond 

the analysis presented in the Petition and original Declaration. Petitioner introduces 

them now precisely because the original Petition was deficient. 
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VII.  THE REPLY CONTAINS SIGNIFICANT LOGICAL ERRORS 

a.  The “If Obvious to Dr. Henze, Then Obvious to Anyone” Fallacy 

The Reply argues that “[i]f the claims are obvious to Dr. Henze”—who lacks 

adequate experience with refrigerated display cases—“then they would surely be 

obvious to an engineer with ‘at least two years’ professional experience working 

with refrigerated display cases.’” Reply, 19. This argument inverts the legal 

standard for obviousness. The question is not whether someone outside the 

relevant art would find the claims obvious from their perspective, but whether a 

hypothetical person of ordinary skill in the art would have found the claimed 

invention obvious. A person lacking the specific knowledge and experience of a 

POSITA might perceive a problem as simpler than it actually is, precisely because 

they lack appreciation for the practical complexities involved. The relevant inquiry 

is always from the perspective of the correctly defined POSITA, not from someone 

with less relevant experience who may underestimate the difficulty of the problem. 

Different levels of ordinary skill can lead to different obviousness conclusions, but 

the relevant inquiry is always from the perspective of the correctly defined 

POSITA—not from someone with less relevant experience. 

b.  The Contradiction in Dismissing and Then Defending the 
Equivalent Disclosure Theory 

The Reply tells the Board that the “obvious modification theory is unrefuted 

and independently sufficient” such that “the Board need not address Patent 
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Owner’s attacks on Carter’s equivalent disclosure.” Reply 4. Yet, the Reply 

devotes several pages to defending that very theory with new evidence and 

arguments. If the modification theory were truly independently sufficient and 

unrefuted, there would be no need to shore up the equivalent disclosure theory with 

new supplemental testimony. This contradiction suggests that Petitioner itself lacks 

confidence that the modification theory can stand alone. 

c. The “Cherry-Picked Values” Accusation Is Itself Selective 

The Reply accuses Mr. Pollock of relying on “cherry-picked setpoint values 

and relative humidity values that the ’847 patent neither claims nor discloses.” 

Reply 4. But the Reply’s own counterexamples in EX.1061 are equally selective—

and far more divorced from the real-world conditions under which refrigerated 

display cases actually operate. Dr. Henze’s supplemental analysis demonstrates 

that by choosing different setpoint values (e.g., “dew point plus 24.5°F” or “dew 

point plus 20°F”), one can make the two algorithms appear to deactivate at the 

same time. EX.1061 ¶44. But these examples are engineering artifacts, not 

evidence of functional equivalence. 

Dr. Henze posits a setpoint of “dew point plus 24.5°F” at 70°F ambient and 

50% relative humidity (where dew point is approximately 50°F). Under that 

scenario, the ’847 Patent’s algorithm would deactivate the heater only when the 

surface temperature reaches approximately 74.5°F—above the ambient air 
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temperature itself. No competent HVAC&R engineer would select a setpoint that 

commands the heater to continue running until the frame surface exceeds the 

surrounding air temperature, because doing so would waste the very energy that 

the ’847 Patent’s dual-setpoint architecture is designed to conserve.2 The scenario 

is self-defeating and would never be deployed in practice. 

Dr. Henze’s alternative approach—changing relative humidity to 85.7% to 

produce convergence using Mr. Pollock’s original 4.5°F setpoint—is equally 

unrealistic. Dr. Henze himself acknowledges that the industry-standard rating 

condition for refrigerated display cases is “75°F dry-bulb temperature and a 

relative humidity of 55 percent.” The 2002 ASHRAE Handbook similarly 

identifies the standard ambient condition as “75°F dry bulb and 64°F wet bulb 

(55% rh, 57.5°F dew point).” An environment at 85.7% relative humidity is far 

outside the standard indoor conditions of a grocery store or retail setting where 

refrigerated display cases are deployed. Dr. Henze effectively concedes this point 

elsewhere in his Supplemental Declaration by dismissing Mr. Pollock’s near-100% 

humidity scenario as lacking support and noting that “the typical environment for a 

refrigerated display case is indoors at well below 100% relative humidity.” 

 
2 In Petitioner’s own system, dew point plus four degrees Fahrenheit is the default.  
EX.2023, p. 11. 
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Dr. Henze’s counterexamples prove the opposite of what he intends: they 

demonstrate that the two algorithms converge only under conditions so extreme—a 

setpoint nearly five times larger than any practical value, or a humidity level more 

than 30 percentage points above industry-standard conditions—that no POSITA 

would design around them. Mere convergence of operating behavior in some 

fraction of all operating conditions is not the same as having the same operational 

algorithm. This confirms that across the range of real-world operating conditions 

actually encountered in refrigerated display case environments, the algorithms 

behave materially differently, precisely as Mr. Pollock’s analysis demonstrated. 

d. The Reply Conflates “Analogous Art” With “Same Field of 
Endeavor” 

The Reply argues that King is analogous art because it shares the same 

“function and structure” as the ’847 patent—both involve sensor packages for 

condensation control. Reply 12-13. But sharing a general function does not 

automatically place two references in the same field of endeavor. The field of 

endeavor inquiry must be grounded in the specific context of the patent at issue. 

The ’847 Patent’s specification identifies its field as “remediating condensation 

build-up in refrigerated display cases.” King’s field is automotive windshield fog 

sensing. That both involve “condensation” at an abstract level does not make them 

analogous any more than a submarine and an airplane are in the same field because 

both involve “transportation.” 
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Even under the “reasonable pertinence” prong, the Reply fails to account for 

the significant differences in the design problems faced by automotive windshield 

applications and refrigerated display case applications. These include different 

thermal environments, different mounting constraints, different airflow patterns, 

and fundamentally different user interaction profiles. The Reply’s broad assertion 

that “sensor packaging” is a “general problem where the same solution can be 

employed in many different contexts” would effectively eliminate the analogous 

art requirement altogether, which the law does not permit.  

VIII. THE REPLY FAILS TO CURE THE PETITION’S CORE 
DEFICIENCIES 

a.  No Reference Discloses a “Refrigerated Display Case” With 
the Claimed Architecture 

The Reply points to Bunch to cure Carter’s failure to disclose a “refrigerated 

display case,” “display case frame,” or “display case frame/door heater.” But the 

fundamental problem remains: Carter is the Petition’s primary reference and does 

not disclose a refrigerated display case—which is particularly damaging to Ground 

1A, where Carter alone is relied upon for Claims 8–12. Because Carter is relied 

upon for teaching sensor placement on the frame or door of a refrigerated display 

case yet does not itself include such a frame or door, it cannot teach this limitation. 

The Reply’s assertion that “the only material difference between the art and 

the claims is the adjunct noun ‘display’” (Reply, 9) trivializes the structural, 
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thermal, and functional distinctions the ’847 Patent recognizes. A refrigerated 

display case is a customer-facing retail unit with transparent doors repeatedly 

opened and closed, creating unique thermal cycling conditions; glass-and-metal 

frame assemblies with distinct heat transfer characteristics; and specific design 

requirements for sensor placement in high-traffic environments. The claims derive 

antecedent basis for “display case frame” and “frame/door heater” from the 

preamble’s “refrigerated display case.” Carter’s disclosure of monitoring “the 

external surface temperature of freezer/refrigeration equipment” does not supply 

these claim-critical elements. 

The Reply further argues that Carter possesses a “frame” because “the frame 

[in Carter] holds the door.” Reply, 10. But Carter describes a “door latch cover 

assembly” (EX.1004, 5:4–7; Fig. 1)—not the distinct frame structure found in 

refrigerated display cases. See EX.1006 (Bunch). The Board’s preliminary finding 

that Carter’s freezer may have a frame does not excuse the Petition’s failure to 

explain how Carter’s latch-cover sensor assembly would be adapted to a retail 

display case frame of the type described in the '847 Patent. Because the Petition 

relies on Carter for sensor placement, it fails on this basis as well 

b.  The Reply Does Not Address the Anticipation-of-
Condensation Requirement for Deactivation 

Patent Owner’s Response explained at length that Carter’s control logic does 

not satisfy the ’847 Patent’s requirement that heater activation and deactivation be 
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responsive to the anticipation of condensation. The Reply does not meaningfully 

engage with this requirement. Instead, it continues to assert that Carter’s control 

scheme achieves a “buffer value” similar to the ’847 Patent’s algorithm. Reply, 3–

5. But “similar results” is not the legal standard. Carter’s algorithm uses a fixed 

“dew point + 2°C” constant for activation and an ambient-temperature-equals-

surface-temperature comparison for deactivation. These are structurally different 

algorithms: the ’847 Patent’s algorithm uses dew-point-referenced comparisons for 

both activation and deactivation as part of an integrated scheme to anticipate 

condensation, while Carter uses two different types of comparisons—one that 

references dew point (activation) and one that abandons dew point entirely 

(deactivation). The Reply’s insistence that these differences are “insubstantial” 

elides the structural analysis required by the claim language. 

c.  The Objective Indicia Arguments Remain Unrebutted in 
Substance 

The Reply attacks Patent Owner’s objective indicia arguments but the 

Reply’s response is itself deficient in several respects. First, Dr. Henze’s new 

opinions (EX.1061, ¶¶65–73) on secondary considerations constitute new expert 

testimony that was not part of the Petition and should not be considered. The 

Petition itself contained no discussion of secondary considerations—not even a 

preemptive argument that no secondary considerations existed. Introducing nine 

paragraphs of expert rebuttal testimony on a topic the Petition never addressed is 
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not responsive to Patent Owner’s arguments. Moreover, both the Reply and Dr. 

Henze’s new opinions conveniently ignore a dispositive fact: more than twenty 

years ago, Patent Owner and Petitioner agreed to jointly develop the very 

technology embodied in the ’847 Patent as a condition of a settlement agreement 

between the parties. See EX.2026, p. 1-4. The co-development agreement 

stipulated that Patent Owner would patent the co-developed product—which it did 

via the ’847 Patent. Having accepted and exploited the benefits of that 

collaboration during that agreement, Petitioner cannot credibly now contend that 

the technology lacks commercial value. Id.; see also Diamond Scientific Co. v. 

Ambico, Inc., 848 F.2d 1220, 1224-27 (Fed. Cir. 1988); Minerva Surgical, Inc. v. 

Hologic, Inc., 594 U.S. 559, 576 (2021). 

IX. CONCLUSION 

For the foregoing, the Board should: (1) exclude or disregard the new 

arguments and new evidence introduced in Petitioner’s Reply that exceed the 

proper scope of a reply brief; (2) recognize the logical errors and internal 

contradictions that undermine the Reply’s substantive positions; and (3) find that 

Petitioner has failed to demonstrate by a preponderance of the evidence that the 

Challenged Claims are unpatentable. The Petition’s grounds should be rejected, 

and the Challenged Claims should be confirmed. Patent Owner requests that the 

Board find the Challenged Claims not unpatentable. 
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