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(57) ABSTRACT

A music distribution system is divided into a plurality of
regional networks each including a plurality of users. Each
of the regional networks includes a distribution center to
which the users of that region are connected. Each distri-
bution center is provided with a library in which is stored a
plurality of music titles. A user sends a request to the
distribution center via an existing telephone network or
cable network. Upon receiving the user’s request, the dis-
tribution center locates and retrieves the requested data file
stored in the regional library, and then transmits the
requested file 1o the user via the existing cable service. Al the
user’s inati ic equip such as a isi
or a stereo recciver system may provide an audio/visual
output of the requested data track.

17 Claims, 3 Drawing Sheets
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One Ground of Invalidity:

Yurt in view of Logan



On-Demand Media Delivery Was Already Well-known By 1998

1991 1995 1997 1998

| | | |

| | | |
Yurt 1. Real Audio Player DOCSIS 1.0 ’128 patent
filed introduced released priority date

2. Time Warner cable
demonstrated a
“Full Service
Network”

Ex.1003, 4]27-35; Petition, 7-9.
4



Disputed Issues

. Yurt renders obvious “substantially real time”

. Yurt renders obvious “central controller’

. APOSITA would have been motivated to combine
Logan with Yurt

. PO'’s declarations should be given little to no weight

. Motion to Strike PO’s new Sur-Reply theory about
“substantially real time”



Disputed claim limitations — Claim 1

1. A system for distributing digital audio files in substan-
tially real time to users connected to a plurality of satellite
or cable TV networks, said system comprising;:

a) a plurality of private distribution centers, each includ-

ng:

1) a network interface including an input and an output
for connecting to one of the satellite or cable TV
networks;

2) a library including a plurality of digital audio files;

3) a library interface including an input and an output
connected to said library; and

4) a processor connected to said network interface and
said library interface, said processor for:

(a) displaying to a user a menu of said audio files;

(b) receiving requests from a user for a plurality of
said digital audio files and a user address;

(c) retrieving said requested digital audio files from
said library via said library interface;

(d) sequentially transmitting said requested digital
audio files in substantially real time to said user
through one of the satellite or cable TV networks
via said output of said network interface; and

(e) recording the digital audio files requested by said
user and said user address 1n a data base; and

b) a central controller connected to said network interface

of each of said distribution centers for routing digital

audio data files between said distribution centers.



@

Disputed claim limitation — Claim 2

2. A system for distributing data files to uscrs connected
in a plurality of independent networks, said system com-
prising:

a) a plurality of distribution centers, ecach including:

1) a network interface including an input and an output
for connecting o a single one ol the networks;

2) a library including a plurality of data filcs;

3) a library interface including an input and an output
connected to said library; and

4) a processor connected to said network interface and
said library interface, said processor for:

(a) recciving a request from a user via said input of
said network interface, said request including
information on one or more data files and a user
address;

(b) determining which of said requested data files are
available in said library (*available requested data
files™), and which of said requested data files are
unavailable in said library (“unavailable requested
data files”) and for each of said available
requested data files, retrieving said available
requested data file from said library via said
library intcrface; and for cach of said unavailable
requested data files, sending a file import request
to a central controller requesting said unavailable
requested data files and receiving said unavailable
requested data files through said network inter-
face;

(c) transmitting said requested data files to said
single one of the networks via said output of said
network interface; and

(d) recording request information indicative of said
requested data file and said user address; and

b) a central controller directly connected to said network
interface of cach of said distribution centers for:

1) receiving file import requests from a requesting
distribution center, said file import requests includ-
ing information relating to requested data files;

2) searching the library within at least one other of said
distribution centers to locate at Ieast one requested
data file of said requested data files; and

3) instructing said other distribution center to retrieve
and transmit the requested data file that was located
therein to said requesting distribution center.

b) a central controller directly connected to said network
mterface of cach of said distribution centers for:

1) receiving file import requests from a requesting
distribution center, said file import requests includ-
ing information relating to requested data files;

2) searching the library within at least one other of said
distribution centers to locate at least one requested
data file of said requested data files; and

3) instructing said other distribution center to retrieve
and transmit the requested data file that was located
therein to said requesting distribution center.



Issue 1

Yurt renders obvious “substantially real time”

(claim 1 only)



128 Patent Describes Two Options For Transmission/Playback

Option 1: Audio file It is another object of the present invention to provide a

: . distribution system which plays back music to subscribers in
transmitted in “real cither real time or at a predetermined time in the future in
time,” without delay: high-fidelity bandwidth.

128 Patent, 2:26-30.

: . ‘ ~ Fi As discussed above, the distribution center 18 sends the
Optlon 2: Audio file requested files to the user system 12. The decoder and
downloaded for control unit 60 receives and decodes the requested files, and

then provides the decoded files to, for example, the stereo
future P | ayba ck: recerver 72 for an immediate audio playback on the speakers

74. Alternatively, the decoded files may be provided to the
recorder 76 for recording for playback in the future. The

128 Patent, 6:24-29.

translation of the original selection. If the user wants to
listen to the selection in its original high-fidelity form, then
the user needs to download the selection; after the down-
loading is complete, the user may listen to the selection by
playing it back through a home stereo system. A number of

Petitioner’s Authorized Brief, 1-2. ’128 Patent, 1:45-49.

@ ;



Construction of “substantially real time”

1. A system for distributing digital audio files in substan-
tially real time to users connected to a plurality of satellite
or cable TV networks, said system comprising;:

a) a plurality of private distribution centers, each includ-

ng:

1) a network interface including an input and an output
for connecting to one of the satellite or cable TV
networks;

2) a library including a plurality of digital audio files;

3) a library interface including an input and an output
connected to said library; and

4) a processor connected to said network interface and
said library interface, said processor for:

(a) displaying to a user a menu of said audio files;

(b) receiving requests from a user for a plurality of
said digital audio files and a user address;

(c) retrieving said requested digital audio files from
said library via said library interface;

(d) sequentially transmitting said requested digital
audio files in substantially real time to said user
through one of the satellite or cable TV networks
via said output of said network interface; and

(e) recording the digital audio files requested by said
user and said user address 1n a data base; and

b) a central controller connected to said network interface
of each of said distribution centers for routing digital
audio data files between said distribution centers.

128 Patent, claim 1.

10



A still further object of the present invention is to
provide a picture and sound transmission system
wherein the selected audio/video material is sent over
any one of several existing communication channelsin a
fraction of real time to any location chosen by the user
that has a specified receiver.

Ex.1005, 1:66-2:4; Petition, 26-27, 43-44.

rial as 1t is distributed by transmission system 100. Alter-
natively, the reception systems 200 of the present inven-
tion may perform a combination of buffering and non-
buffering by buffering some of the requested material
and decompressing the remainder of the requested ma-
tenal for immediate viewing as it is distributed by trans-
mission system 100.

Ex.1005, 5:3-9; Petition, 26-27, 43-44.

Yurt Teaches “substantially real time” Under the Plain Meaning

11



Summary: Yurt Teaches “Real Time” Transmission Using the Same Language

’128 Patent Yurt

Transmission in “real time” Transmission in “a fraction of real time”
“for an immediate audio playback” “for immediate viewing”
128 Patent, 2:26-30, 6:24-27. Ex.1005, 1:66-2:4, 5:3-9.

Petition, 26-27, 43-44; Response, 15-17; Petitioner’s Brief, 2.



PO'’s shifting position regarding “substantially real time”

POPR —t— No construction of “substantially real time” proposed or requested.

PO’s —— Though requested, no construction of “substantially real time” proposed. Only

Response one requirement;
“Substantially real-time requires playback while transmission is
ongoing.”
PO’s —— No construction of “substantially real time” proposed, but new requirements:
Sur-Reply

“The ‘substantially real time’ claim limitation requires a coordinated
operational model, and is not satisfied by merely timing playback.”
“Substantially real time’ refers to a system that, in response to a user
request, determines where content resides in storage and routes the

content across distribution centers while playback is occuring [sic].”

See generally Prelim. Resp.; Response, 23, 30; Sur-Reply, 5, 8-9.
Reply, 8-9; Motion to Strike, 3-4, Petitioner’s Brief, 1.

@ 13



Construction of “substantially real time”

Patent Owner requests construction, but fails
to provide one:

Petitioner's expert (Dr. Lippman) takes the position that no claim terms require
express construction. EX1003 9 48. Patent Owner does not agree. At a minimum,

“substantially real time” requires clarification to ensure that Petitioner does not

erroneously equate bulk “fraction of real time” delivery with streaming-like sequential

playback.

Response, 23; see also Reply, 8-9.

14



Construction of “substantially real time”

Patent Owner Response:

Substantially real-time requires playback while

transmission 1s ongoing.

Response, 30.

15



Construction of “substantially real time”

PO: “Substantially real-time requires playback while transmission is ongoing.”

Mr. Johnson (named inventor):

The way we overcame that objection
was, basically -- and the whole purpose
of the invention was to find a way to
deliver media while that allowed
playback while the file was still
arriving.

So that's how I would describe the
substantially realtime; playback while

the file is still arriving.

Ex.1018, 47:18-48:22; Reply, 10-11.

@

Response, 30.

Dr. McCulloh:
A Yeah, that's -- that would be my
definition for a streaming service. I

would call it realtime if I had no delay

or disruption in playing the content.

Ex.1017, 114:13-21; Reply, 11.
that's not realtime. So I think what
we're talking about is I would agree
that if you can download it and there's
no disruption in the content, the music,
the song, the show, whatever, I would
call that realtime from a consumer's
perspective.

Ex.1017, 115:2-8; Reply, 11.

16



Yurt Teaches “substantially real time” Under PO’s Theory

Patent Owner: “Substantially real-time requires playback while
transmission is ongoing.”

Response, 30.

Mr. Johnson: “[T]he whole purpose of the invention was to find a way to
deliver media while that allowed playback while the file was still
arriving.”

Ex.1018, 48:15-19.

Yurt:

rial as 1t is distributed by transmission system 100. Alter-
natively, the reception systems 200 of the present inven-
tion may perform a combination of buffering and non-
bufiering by buffering some of the requested material
and decompressing the remainder of the requested ma-
tenal for immediate viewing as it is distributed by trans-
mission system 100.

Ex.1005, 5:3-9; Reply, 17-19.

@ i



Issue 2

Yurt renders obvious “central controller’

(claims 1 and 2)

18



Construction of “central controller’

1. A system for distributing digital audio files in substan-
tially real time to users connected to a plurality of satellite
or cable TV networks, said system comprising;:

a) a plurality of private distribution centers, each includ-

ing:

1) a network interface including an input and an output
for connecting to one of the satellite or cable TV
networks;

2) a library including a plurality of digital audio files;

3) a library interface including an input and an output
connected to said library; and

4) a processor connected to said network interface and
said library interface, said processor for:

(a) displaying to a user a menu of said audio files;

(b) receiving requests from a user for a plurality of
said digital audio files and a user address;

(c) retrieving said requested digital audio files from
said library via said library interface;

(d) sequentially transmitting said requested digital
audio files in substantially real time to said user
through one of the satellite or cable TV networks
via said output of said network interface; and

(e) recording the digital audio files requested by said
user and said user address in a data base; and

b) a central controller connected to said network interface

of each of said distribution centers for routing digital

audio data files between said distribution centers.

’128 Patent, claim 1.



Construction of “central controller’

2. A system for distributing data files to users connected
in a plurality of independent networks, said system com-
prising:

a) a plurality of distribution centers, each including:

1) a network interface including an input and an output
for connecting to a single one of the networks;

2) a library including a plurality of data files;

3) a library interface including an input and an output
connected to said library; and

4) a processor connected 1o said network interface and
said library interface, said processor for:

(a) receiving a request from a user via said input of
said network interface, said request including
information on one or more data files and a user
address;

(b) determining which of said requested data files are
available in said library (“available requested data
files™), and which of said requested data files are
unavailable in said library (“unavailable requested
data files”) and for each of said available
requested data files, retrieving said available
requested data file from said library via said
library intcrface; and for cach of said unavailable
requested data files, sending a file import request
to a central controller requesting said unavailable
requested data files and receiving said unavailable
requested data files through said network inter-
face;

(¢) transmitting said requested data files to said
single one of the networks via said output of said
network interface; and

(d) recording request information indicative of said

128 Patent, claim 2.

b) a central controller directly connected to said network
mterface of ecach of said distribution centers for:

1) receiving file import requests from a requesting
distribution center, said file import requests includ-
ing information relating to requested data files;

2) scarching the library within at least one other of said
distribution centers to locate at least one requested
data file of said requested data files; and

3) instructing said other distribution center to retrieve
and transmit the requested data file that was located
therein to said requesting distribution center.

20



Yurt Teaches Claim 1's “central controller’ Under the Plain Meaning

b) « EIR

’128 Patent, Claim 1:

roller connected to said network interface

of each of said distribution centers for routing digital
audio data files between said distribution centers.

’128 patent:

] CABLE
SERVICE [ ]~

| REGION 2
| I ——

_____

-------

T useR

i

L user 2
|

L user 3

| REGION N

Yurt:

FIG. 1 r e )

Central

controller \
PROCESSING

-

-.’
g

Ex.1005, Fig. 1c (annotated): Ex 1003, T9140-142.

Reply, 19-23; Petition, 10, 48-52.
21



Yurt Teaches Claim 1's “central controller’ Under the Plain Meaning

’128 Patent, Claim 1:

b) a gentral controller connected to said network interface
of each of said distribution centers for routing digital
audio data files between said distribution centers.

Yurt teaches routing digital files between distribution centers:

To complete an order, the remote order processing
and item database 300 preferably connects to the com-
pressed data library 118 of choice via the library access
interface 121 and communicates with the library system
control computer 1123. Preferably the user’s account
ID, identification of the item for transmission and the
chosen destination for the item are communicated.
Through employment of distributed order processing
systems of this type many orders may be processed with
minimal library overhead.

Ex.1005, 15:23-30; Reply, 24.



Yurt Teaches Claim 2’s “central controller’ Under the Plain Meaning

’128 Patent, Claim 2:

b) alcentral controller directly connected to said network
interface of each of said distribution centers for:

1) receiving file import requests from a requesting
distribution center, said file import requests includ-
ing information relating to requested data files;

2) searching the library within at least one other of said
distribution centers to locate at least one requested
data file of said requested data files; and

3) instructing said other distribution center (0 retrieve
and transmit the requested data file that was located
therein to said requesting distribution center.

Yurt:

The system may also preferably include dispatching
control software which receives input from the remote
order processing and item database 300 and sends distri-
bution requests to the distribution systems. In instances
where not all items are contained in each of the com-
pressed data libraries 118, the dispatching software will
keep a list of the available titles in a particular com-
pressed data library 118. The dispatch software may
also preferably coordinate network traffic, source mate-
rial library 111 utilization, source material library 111
contents, and connection costs. By proper factoring of

Ex. 1005, 17:57-64; Reply, 19-23; Petition, 48-52.

23



Construction of “central controller’

Patent Owner requests a construction, but
again fails to provide one:

Additionally. “central controller ... for routing ... between distribution

centers” (and claim 2°s search/instruction functions) require clarification to avoid

Petitioner's relabeling passive indexing/dispatching as the claimed orchestrator, which

creates confusion.

Response, 23; see also Reply, 8-9.

24



Construction of “central controller’

Patent Owner improperly imports multiple unclaimed
requirements into the claims:

“active” (versus “passive”)
“‘orchestration”
“per-request”

“control plane”

None of these concepts are found anywhere in the '128
patent.

Response, 3, 4, 8, 24, 27.
Reply, 12-13, 23.

25



Construction of “central controller’

Patent Owner’s application of these erroneous concepts adds
confusion instead of clarity:

PO (citing Dr. McCulloh’s

Declaration):

Dr. McCulloh’s Deposition:

“The '128 patent reflects an
architectural commitment to
active, distributed

orchestration, not passive
distribution ... Passive approaches,
such as indexing content, staging it
in advance, or replicating it based
on popularity, can operate without
a real-time control plane.”

(citing EX2009, McCulloh Decl. 9131)

Response, 24-25.

Q: Sounds like you're saying that active orchestration
doesn't require the content being orchestrated to be
requested first; is that right?

A: No. | think active could even be positioning it so that it is

closer to the user that's requesting it, right. So it's doing
something active, something in advance to make this
faster...

Ex.1017, 137:13-22, 139:12-18; Reply, 13-14.

@

26



Construction of “central controller’

Mr. Johnson'’s testimony does not resolve the confusion:

Ex.2007. 934 In deposition. Mr. Johnson added yet another concept to explain
“control plane™ — that “1t’s a center of the braimn™: but this further concept 1s. again,
nowhere m the "128 patent. Ex.1018, 50:9-51:9. Beyond that, Mr. Johnson believes

“control plane” was a term “used partly by our attorney.” Ex. 1018, 88:5-12.

Reply, 14.

27



Yurt Teaches “central controller’ Under PO’s Theory

“The '128 patent reflects an architectural commitment to active, distributed orchestration,
not passive distribution...Those are materially different designs. Passive approaches, such as
indexing content, staging it in advance, or replicating it based on popularity, can operate
without a real-time control plane. True multi-region orchestration, by contrast, must reliably
execute per-request decisions across independent regions...”

Response, 24.

Yurt teaches “per-request” “active,” “orchestrat[ed]” distribution:

The system may also preferably include dispatching
control software which receives input from the remote
order processing and item database 300 and sends distri-
bution requests to the distribution systems. In instances
where not all items are contained in each of the com-
pressed data libraries 118, the dispatching software will
keep a list of the available titles in a particular com-
pressed data library 118. The dispatch software may
also preferably coordinate network traffic, source mate-
nial library 111 utilization, source matenal library 111
contents, and connection costs. By proper factoring of
these variables, efficient use of the available distribution
channels may be achieved.

@ Ex. 1005, 17:54-66; Reply, 23-28; Petition, 48-52, 54-59.
28



Yurt teaches “central controller” Under PO’s Theory

Yurt teaches “control plane” behavior as described by PO’s declarants:

PO’s Declarants: Yurt:

Dr. McCulloh: “So the control plane, I'm
talking about the central controller that
kind of, you know, makes kind of intelligent
decisions as far as where it is going to store
content to improve the latency.”

Ex.1017, 151:6-11.

“The system may also preferably include
dispatching control software ... [which] may also
preferably coordinate network traffic, source
material library 111 utilization, source material
library 111 contents, and connection costs. By
proper factoring of these variables, efficient use of
the available distribution channels may be
achieved.”

Ex. 1005, 17:54-66; Reply, 23-28; Petition, 48-52, 54-59.

Mr. Johnson: “...the central controller which
has a purview of the entire larger network
in many independent regions ... That's the
function of the central controller. It actively
manages the distribution system.”

Ex.1018, 52:2-11; Reply, 26.

“Accordingly, Yurt teaches that the distribution
control software and the remote order processing
and item database 300 each exist at a network
level above the libraries, transmission systems,
and reception systems.”

Ex.1003, 11142, 140-143; Reply, 23-28; Petition, 48-52, 54-59.

@
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Issue 3

A POSITA would have been motivated to combine Logan
with Yurt

30



The Combination is Straightforward

3. Reasons to Combine Yurt with Logan

A POSITA would have been motivated to combine Yurt with Logan for
several reasons, discussed further below. Combining Logan’s usage log teachings
with Yurt’s improved audio file accessibility (e.g., via popularity) to track
additional user request information would have been obvious, beneficial, and

predictable. Ex.1003, §62-72.

Petition, 19.

31



Patent Owner Misinterprets the Combination

Patent Owner:
« Argues that Logan does not teach all of the allegedly required
architecture of the claimed system

Response, 30-32;
Sur-Reply, 18-19.

Petitioner:
* |n the combination, Logan is only used for teaching usage
logging

« Logan provides implementation details for logging that Yurt
teaches is desirable

 The combination was trivial and predictable in view of the
compatibility between system teachings

Petition, 19-23;
Reply, 28-30.

@ 32



Issue 4

PO’s declarations should be given little to no weight

33



Topics Covered By Patent Owner’s Declarants

POSITA Definition

Disagreement with Dr.
Lippman’s Background
Discussion

Claim Construction

Yurt and Logan

Mr. Johnson (named inventor)
* The’128 Patent

Ex.2007.

Dr. McCulloh
e The 128 Patent

* Disagreement with Dr.

Lippman’s Background
Discussion

Ex.2009.

Reply, 5-8.

34



Patent Owner’s Declarations

Mr. Johnson:

* Direct financial bias as a named co-inventor and sole beneficial owner of the
’128 Patent:

Q I see. And i1f a settlement happened or
a court award, like you mentioned, would
you personally stand to benefit
financially from that?

A Yeah, I imagine I would.

Ex.1018, 92:22-93:8, 96:2-6; Ex.2007, |[8; Reply, 5-8.

@ 55



Patent Owner’s Declarations

Mr. Johnson:

* Does not satisfy PO’s POSITA definition

* No experience in designing cable/satellite delivery systems or in
distributed media systems

« Deferred all technical implementation to co-inventor (Mr. Kelkar)

« “[Y]ou'd have to ask him about all of that. | just know that...he is
very bright and had a lot of experience...enough to understand how
this could work™

* Does not satisfy Petitioner's POSITA definition

* “I'm not an engineer or an expert in [cable/satellite delivery
architectures] at all”

Ex.1018, 135:12-136:2, 130:19-131:11; Ex.2007, 1[8; Reply, 5-8.

@ 36



Motion to Strike

PQO’s new theory about “substantially real
time” in Sur-Reply

37



PO’s Sur-Reply Adds Improper New Requirements

POR

“Substantially real-time requires
playback while transmission is ongoing.”

Response, 30.

PO Sur-Reply

“The ‘substantially real time’ claim

limitation requires _
_, and is not satisfied

by merely timing playback.”

“‘Substantially real time’ refers to a
system that, [ESPONSE tO/NUSEr]
-, determines where content
resides in storage and routes the content
across distribution centers while
playback is occurring.”

Sur-Reply, 5, 9.

38



PO’s New Requirements Contradict Inventor’'s Testimony

Mr. Johnson:

The way we overcame that objection
was, basically -- and the whole purpose
of the invention was to find a way to
deliver media while that allowed
playback while the file was still
arriving.

So that's how I would describe the
substantially realtime; playback while

the file is still arriving.

Ex.1018, 47:18-48:22; Motion to Strike, 3-4.

39



PO’s New Requirements are Inconsistent with the Claims

Distribution center’s transmitting
“said requested digital audio files”

Claim 1:

(d) sequentially transmitting said requested digital
audio files in substantially real time to said user
through one of the satellite or cable TV networks
via said output of said network interface; and

(e) recording the digital audio files requested by said
user and said user address 1n a data base; and

b) acentral controller connected to said network interface

of each of said distribution centers for routing digital

audio data files between said distribution centers.

Central controller’s routing
generic “digital audio data files”



PO’s New Requirements are Inconsistent with the Claims

Claim 1:
PO: The ‘128 patent claims (d) sequentially transmitting said requested digital
B . . . audio files in substantially real time to said user
require a system in which a through one of the satellite or cable TV networks
i i via said output of said network interface; and
user tr!ggers _Coord!nated (e) recording the digital audio files requested by said
Operatlons—lnC|Ud|ng user and said user address in a data base; and

b) a central controller connected to said network interface
of each of said distribution centers for routing digital
audio data files between said distribution centers.

locating content across

distributed storage systems
and routing that content for
delivery—while playback Claim 2:

occurs.”

b) a/¢entral controller directly connected to said network
interface of each of said distribution centers for:

1) receiving file import requests from a requesting

distribution center, said file import requests includ-

ing information rclatmg, to requeslcd ddld ﬁlcs

._::|:|l;l|vnn the libra

Or11 CCLLCT

of sald re

Sur-Reply, 10.



Yurt Still Teaches “substantially real time”

Central
controller

Ex.1005, Fig. 1c (annotated): Ex.1003, €9140-142.

Yurt’'s compressed
same

inter-library transfers occur as part of the
real-time delivery to the user.

Ex.1005, 5:1-9; Petitioner’s Brief, 4-5.

42
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Yurt Teaches “substantially real time” Under the Plain Meaning

“... a POSITA would have understood ‘less than real time’/ ‘a fraction of real
time’ to be even better than real-time, e.g., faster than even real-time would
Dr. Lippman require. That, of course, also means that the system is able to transmit so
Petiti ; rt): that the audio is consumed as it is received. For example, in Yurt, distributing
( ettioner s expe ) the information in less than real time results in the system at the receiving
end being able to ‘decompress in real time the requested material as it is
distributed by transmission system 100.” Ex.1005, 4:64-5:9.”

Ex.1003, { 79; Petition, 27; Reply, 16.

“That is, Yurt uses the relatively high bandwidth of cable systems to similarly
[to the ‘128 patent] consume audio content ‘at real time.”

Ex.1003, § 79; Petition, 27; Reply, 16.

Dr. Lippman:
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Yurt Teaches “substantially real time” Under the Plain Meaning

of [1.0]. This 1s because a POSITA would have understood “less than real tume™/a

Dr. Lippman:
fraction of real time™ to be even better than real-time. e.g.. faster than even real-time
would require.
Ex.1003, q[79; Petition, 26; Reply, 16-17.
nial as 1t is distributed by transmission system 100. Alter-
Yurt delivers content so natively, the reception systems 200 of the present inven-
fast that some of it is tion may perform a combination of buffering and non-

: : buffering by buffering some of the requested matenal

buffered so immediate and decompressing the remainder of the requested ma-

playback can catch up: terial for immediate viewing as it is distributed by trans-
mission system 100.

Ex.1005, 5:4-9; Ex.1003, 1[1[79, 126; Petition, 27, 44.
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Yurt Teaches “substantially real time” Under the Plain Meaning

Mr. Johnson agreed that buffering is included:

basically -- the correct term that we
distinguish in the patent and before our

examiner 1s "substantially realtime."
And that just makes a little bit of room

for buffering and other things. But

Ex.1018, 39:1-9; Reply, 16-17.



The Yurt-Logan Combination is Straightforward

Yurt already teaches tracking information in response to a user request:

Once assigned, the popularity code may be dynamically
updated, by factoring item usage against system usage.

Thus, stored items are dynamically moved to the most system control computer 1123, The request contains the
appropriate media over their life in the compressed data address of the user, the address of the item, and option-
library 118. If a particular item stored in compressed ally includes specific frame numbers, and a desired
data library 118 is retrieved frequently by users, storage viewing time of the item.

in compressed data library 118 is preferably on higher
speed, more reliable, and probably more expensive me-
dia. Such media includes Winchester and magneto-opti- Ex.1005, 12:21-46; Reply, 28-30; Petition, 19-23.

Logan teaches storing user/usage data in response to a request for audio data:

HTML interface 128. The host server 101 additionally stores
and maintains a user data and usage log database indicated
at 143 which stores uploaded usage data received from the
store 109 in the player 103 via the Internet pathway 123 and
the FTP server interface 125. The user data 143 further
contains additional data describing the preferences, demo-
graphic characteristics and program selections unique to
each subscriber which is developed largely from user-

supplied data obtained when users submit HTML form data E’e"t:tioo?]&g 3233:42; Reply, 28-30;



POSITA Definition

Patent Owner’s higher proposed level of skill renders the claims even

Petitioner:

Patent
Owner:

more obvious:

A Person of Ordinary Skill in The Art (“POSITA™) in March 1998 would
have been someone knowledgeable and familiar with centralized and distributed
database systems available in the late 1990s. A POSITA would have a bachelor’s
degree in electrical engineering. computer science, computer engineering, or
equivalent training. and approximately two years of experience working in the

field of networked systems for distributing data files from one or more databases.

A more appropriate definition of a POSITA relevant to the subject matter of the
'128 patent 1s someone with experience in: (1) cable/satellite delivery architectures
(including hybrid fiber-coax realities); (i1) distributed media delivery systems, and (111)

multi-region orchestration / routing (not just “storing files in databases™). Employing

Petition, 12; Reply, 5-6.

Response, 22.
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Patent Owner’s Declarations

Dr. McCulloh:

« Does not satisfy PO’s POSITA definition

* No experience in cable and satellite-delivery architectures in the late 1990’s;
“probably started getting into [cable and satellite] around 2005”

* No experience with distributed media delivery systems

« Analysis of “background” state of art did not include patent literature at all:

Q So you didn't do any searching of prior
patent publications or patents, things
like that?

A I did not search prior patents.

Ex.1017,176:18-177:2, 39:2-42:20, 74:18-75:14; Ex.2009, Y4; Reply, 7-8.
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