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1. Introduction

The Board has authorized this Sur-Reply to address two issues: (a)
arguments concerning Vosteen589 and the procedural history of the prior
proceedings and (b) arguments concerning Lissianski reference. First, a POSITA
would not be motivated to combine Vosteen589 with secondary references Starns
and Mass-EPA. Second, Petitioner misrepresents Lissianski, which does not
disclose adding halogen additives to the combustion chamber. Even if it did,
Lissianski’s disclosures would lead a POSITA away from using an iodine halogen
additive. Thus, all of Petitioner’s Lissianski-based grounds fail.

II. Combinations and Teachings of Vosteen589

A. No Motivation to Combine Vosteen589 with Starns and Mass-
EPA.

The Petitioners’ Reply declines to address two key issues raised in Patent
Owner’s Preliminary Response. First, this precise obviousness issue was
extensively considered during prosecution of the *114 Patent by the examiner, who
found Patent Owner’s arguments persuasive. POPR at 13—14; Ex. 1026 at 20304,
April 19, 2019 Office Action at 8-9. Further, as explained in the POPR, the
general understanding in the industry was that sorbent additives such as halogens
or halides should be mixed with sorbents before coming in contact with mercury-
containing flue gas. POPR at 18—19. Thus, the objective evidence teaches away

from the claimed invention. POPR at 14—19. Second, Dr. Niksa’s testimony has
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changed since the earlier IPRs where the Board found that his testimony lacked
support. IPR2020-00834, Paper 18 at 17-18. Different testimony now should be
given little weight.

Thus, there is no motivation to combine Vosteen589 with Starns or Mass-
EPA. The objective evidence teaches away from the combination.

B. No Disclosure of Adding Iodide Salt to Coal and Combustion
Chamber.

In their Reply, Petitioners mischaracterize the teaching of Vosteen589. In
particular, Petitioners says that “Vosteen589 describes adding iodine-based
additives to coal and the combustion chamber to oxidize mercury and make it
more readily adsorbable.” Reply at 3 (citing Vosteen589 9 [0007]). But paragraph
[0007] of Vosteen589 says:

“The removal of mercury from the flue gases in a flue gas emission
control system downstream of the combustion or a similar high-
temperature process is critically dependent on what species of
mercury is present prior to entry into the flue gas emission control
system. As high a proportion as possible of ionic mercury is
advantageous, since the ionic mercury is readily water soluble, that is
to say it can be scrubbed out, and is readily adsorbable to a range of
adsorbents. The addition of bromine or bromine compounds to the
furnace causes, under the given conditions of a high-temperature
process or the like, in the presence of a sulphur compound, in

particular in the presence of sulphur dioxide, a substantial, essentially
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complete, oxidation of the mercury and therefore allows substantial

removal of the mercury from flue gases.”

Ex. 1005 9 [0007] (emphasis added). In other words, Vosteen589 only discusses
bromine as achieving the stated result. Dr. Niksa’s Declaration likewise ignores
Vosteen589’s specific invocation of bromine. See Ex. 1002 q 282 (citing q [0007]
of Vosteen589 and stating that “Vosteen589 uses halogen-containing ingredients
(such as HBr or HI) to oxidize mercury” without support). Petitioners’ discussion
of hydrogen bromide and sodium bromide is irrelevant. Reply at 4.

Petitioners point to paragraph [0016] of Vosteen589 as teaching
“substituting iodine-based compounds for bromine-based compounds.” Reply at 4.
As explained in the POPR, at most, Vosteen589 teaches that a waste incinerator
may be able to reduce the amount of bromine additive employed when combusting
high iodine waste. POPR at 20. But this is simply not a teaching that a POSITA
should add high iodine waste to a coal combustion chamber. Indeed, such a result
would likely cause a catastrophic failure as waste incinerators are not
interchangeable with coal combustors. The claims of Vosteen589 can not expand
the disclosure of Vosteen589 as Petitioners’ Reply indicates—they are understood

in light of the actual, narrower disclosure of Vosteen589. Reply at 5.
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III. Combinations and Teachings of Lissianski

In its POPR, Patent Owner explained that Lissianski fails to disclose
combustion of coal with an iodine additive because it consistently discloses that
iodine additives—if used at all—should be injected into the flue, i.e., after
combustion. In response, Petitioners cite Ex. 1014 at 4:14-16, 7:20-23, 8:40-44.
But all of these citations disclose injection of iodine into flue gas, not the
combustion chamber. This proves Patent Owner’s point.

Petitioners also note that the figures in Lissianski depict halogen agent “36”
being added to portions of the combustion chamber. Reply at 6. However,
Lissianski merely uses the number 36 to refer to aqueous solutions. The actual
descriptions of those figures again clarify that the specific halogen agents to be
used are not iodine additives. See, e.g., Ex. 1014 at 4:30-36.

Petitioners also argue that the “flue” is part of the combustion chamber such
that Lissianski’s disclosure of injecting additives into flue gas should be treated as
injecting additives into the combustion chamber. Reply at 7. But this is mere
attorney argument. The only evidence of record is the unrebutted testimony of
Petitioners’ own expert who testified that a person of skill in the art would
understand that the flue is not part of the combustion chamber. See Ex. 1002 q 74
(“It was known that the point within the furnace after the last bank of the

superheater section, and before the entrance to the economizer, was commonly
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referred to as the “furnace exit” and was understood as the transition point after
which the combustion gases were referred to as flue gases from there forward.”).

Petitioners note Lissianski’s disclosure that the flue gas is “downstream
from the primary combustion zone 26,” and they argue that this implies the flue
could begin within a secondary portion of the combustion zone. Reply at 7 (citing
Ex. 1014 at 4:17-20). However, Lissianski simply does not redefine the word
“flue” as Petitioners would prefer. Their speculation simply cannot contravene the
actual evidence.

Finally, Petitioners respond to Patent Owner’s argument regarding figure 9.
Reply at 8. In its POPR, Patent Owner explained that even if Lissianski disclosed
adding iodine additives to the combustion chamber—which it does not—the
mathematical model depicted in figure 9 would lead a POSITA away from using
iodine additives or to use them by injecting into the flue, not the combustion
chamber. In response, Petitioners cite to portions of Lissianski unrelated to figure
9. Indeed, Petitioners do not dispute the core point that Lissianski teaches that
halogen additives depicted in figure 9 only become effective in the lower
temperatures of the flue. Given that teaching, Petitioners still offer no explanation
as to why a POSITA would modify Lissianski to add halogen additives before the
flue.

Accordingly, Petitioners’ Lissianski-based Grounds 3—6 all fail.
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IV. Conclusion

For the reasons explained above and in its POPR, Patent Owner respectfully

requests that the Board deny the Petition.
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