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Conference Report at 38-40. Lottery 
preferences for women also have been 
endorsed by both the Honorable Bob 
Packwood, the then-Chairman of the Senate 
Committee on Commerce, Science and 
Transportation, and the Honorable Timothy 
E. Wirth, the Chairman of the House 
Subcommittee on Telecommunications, 
Consumer Protection and Finance.

Attaining the goal of ownership diversity 
should not depend on the licensing 
methodology we choose to use in particular 
cases. The same residual statutory authority 
that allowed this Commission to grant 
preferences to women in comparative 
hearings, in my opinion, could be used now to 
grant similar preferences to women in 
lotteries. Accordingly, I dissent from the 
majority’s conclusion that the Commission 
lacks residual authority under the 
Communications Act to create a special 
lottery preference for women.

Concurring Statement of Commissioner 
Henry M. Rivera

Re: Third Report and Order in General 
Docket No. 81-768—Women’s Lottery 
Preferences

My decision not to vote to create a distinct 
female ownership preference for use in mass 
media lotteries is one that did not come 
easily. My initial view was that we lack the 
authority to create such a preference in light 
of the legislative history of section 309(i).1 
The record developed in the Third Report 
and Order has confirmed my initial analysis 
of the law. I, therefore, feel constrained to 
concur in the decision not to create a female 
preference absent further legislation.

The proceeding does, however, raise an 
important policy issue worthy of further 
congressional study. Minorities and women 
often have an identity of interest in matters 
concerning diversity in the mass media. I am 
pleased, therefore, that Commission is 
making good on its promise2 to forward the 
record developed in this proceeding to the 
relevant congressional subcommittees for 
their further review. It may be that Congress 
will see fit to amend section 309(i) to 
authorize a female ownership preference as it 
has done for minorities.
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concurring in the result.

Introduction and Summary*
1. This proceeding was initiated to 

revise the regulations concerning 
industrial, scientific, and medical (ISM) 
equipment under 47 CFR Parts 0, 2, and 
18\1)[2) These rules were adopted in 
1946 in order to protect 
radiocommunication services from 
receiving interference from the 
operation of ISM equipment. In light of 
the changes in spectrum allocation and 
the proliferation of ISM equipment as 
well as radiocommunication services, 
we questioned whether some of the 
regulations adopted in 1946 were still 
adequate. We started by releasing 
several notices inquiring into the 
suitability of the prescribed technical

* Footnotes appear after signature.

standards, methods of measurements, 
and the effectiveness of the equipment 
authorization and enforcement 
program.(5) We continued, in response 
to comments filed on these notices, and 
based on our experience in dealing with 
ISM equipment, and in view of the 
continued rarity of incidences of 
interference from the operation of such 
equipment, by amending the technical 
standards only for induction cooking 
ranges and by deleting the requirement 
for filing the Form 724.(4) We then 
proceeded by issuing a Third Notice o f 
Proposed Rule Makihg(5] [Notice) 
addressing the following topics: (1) the 
adoption of a more liberal and efficient 
equipment authorization program, (2) 
the deletion of burdensome and obsolete 
administrative rules, (3) the addition of 
four ISM frequency bands,^4) technical 
standards for RF lighting devices, and
(5) the implementation of uniform 
methods of measurements.(6)(7) In the 
N otice, we indicated that the general 
technical standards would be revised 
wh6n further study has been
undertaken. We are also seeking more 
information from the CdR«and CISPR,
(5) which, in Resolution 63 of the 1979 
Geneva World Administrative Radio 
Conference (WARC), were invited to 
collaborate in preparing a
recommendation on the emission limits
from ISM equipment.

2. Comments on the N otice are very
supportive of the Commission’s 
proposal. The consensus is that a more 
liberal authorization program is justified 
when dealing with an established 
industry and that the current technical 
standards are adquate to control 
electromagnetic interference from 
classical ISM equipment (large 
industrial machines, scientific and 
medical apparatus). However, 
commenters have requested minor 
changes and some clarification in the 
area of: (1) terminology and definitions 
used under Part 18, (2) equipment 
authorization requirements and 
enforcement, and (3) methods of 
measurements. This Order takes into 
account, to the extent practicable, the 
comments filed in response to the N otice 
and amends the rules accordingly.(0) A 
list of the commenters is given in 
Appendix A of this document. The new 
rules and measurement procedures 
adopted herein are contained in 
Appendices B and C, respectively.

Restructure o f  Part 18 and Terminology

3. The Rules governing ISM equipment 
under Part 18, especially with respect to 
the administrative provisions, have 
grown complex and quite difficult for 
the layman to comprehend. In the

Geotab Exhibit 1015 
Geotab v. Fractus
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Notice, we proposed to rewrite Part 18 
in its entirety and organize it into only 
three subparts rather than the nine 
subparts to the old Part 18. We believe 
that this would yield a better 
understanding of the rules, and decrease 
publication costs by reducing the length 
of the text (by about 40%). The intricacy 
of Part 18 primarily results from the 
amendments to 47 CFR Part 2 dealing 
with the administrative rules for all 
equipment regulated by the Commission 
and from the development of new 
technologies which have rendered 
inappropriate some of the definitions 
and terminology used. No objections to 
the new format were voiced, but a few 
changes to the terminology used were 
requested. The American Telephone & 
Telegraph Company (AT&T) notes that 
the latest amendments to § 2.1 with 
regard to the definition of “ISM 
equipment” and “harmful interference” 
have not been reflected in § 18.107.(10) 
We agree that the definitions in Part 18 
should be consistent with the ones used 
under Part 2 and are rewording § 18.107 
accordingly. In response to the National 
Electrical Manufacturers Association 
(NEMA) comnfbnts, we clarify that, for 
the purposes of our rules, ISM 
equipment only includes machines 
which generate RF energy from 9 kHz to 
3 THz (3,000 GHz) for non-
telecommunication purposes. Equipment 
which operates and generates energy 
below 9 kHz or above 3 THz is not 
included under this definition. We also 

* affirm, in response to Dash, Strauss and 
Goodhue’s (DSG) comments, that 
nuclear magnetic resonance equipment 
which generates RF energy and is used 
for identifying and determining the 
structure, conformation, and movement 
of molecules and their phases in the 
fields of medicine, chemistry, and 
physics, fall under the category of 
general ISM equipment.(U) Other 
comments of an editorial nature have 
also been considered and are 
acknowledged, to the extent possible, as 
shown in Appendices B and C.

Applications and Authorizations
4. In the Notice, we reported that 

difficulties in implementing the 
administrative regulations have evolved, 
especially because of the complexity of 
the equipment authorization 
program.(12) We proposed to solve these 
problems by simplifying the regulations 
and by deleting burdensome and 
obsolete rules. The intended effect is to 
institute a more comprehensible 
authorization and enforcement program 
and to increase the efficiency of our 
service to the public. The comments 
received endorse the changes proposed 
by the Commission. Inquiries have been

made on the possibility of expanding the 
verification procedure for certain 
devices, relaxing the labeling 
requirements, and on the authorization 
procedures applicable to microwave 
ovens and RF lighting devices.

A. Equipment Authorization
5. Most ISM equipment is required to 

be authorized as meeting the pertinent 
technical standards, in accordance with 
one or more of the following procedures:
(1) type approval, (2) on-site 
certification, and (3) prototype 
certification.(U) Confusion, however, 
has been caused by the fact that all 
three procedures, in some cases, can be 
applied to the same equipment. For 
instance, the same ultrasonic device can 
either be type approved, certified on-site 
by a competent engineer, or prototype 
certified by the Commission. Further 
adding to die complexity, the 
Commission imposes a triennial 
recertification requirement for certain 
ISM equipment (See § 18.142); 
manufacturers or operators must have” 
their devices retested every three years 
by a competent engineer to assure 
continued compliance. In the Notice, we 
proposed to simplify the equipment 
authorization program by placing all 
ISM equipment under notification 
except for consumer products which 
would be subject to certification, and for 
one-of-a-kind equipment and ultrasonic 
devices operating below 90 kHz with 
less than 500 watts which would be 
verified. We also suggested to continue 
type approval only for consumer 
microwave ovens and to delete the 
triennial certification requirement. (14)

6. The comments received are very 
supportive of the proposed program. The 
General Electric Company (GE), NEMA, 
and the International Business Machines 
Corporation (IBM) suggest that 
verification be extended to “large 
unwieldy” equipment and/or "custom- 
built devices in small quantities”. GE, 
NEMA, and IBM state that verification 
would ease the testing requirements on 
manufacturers for large equipment built 
in small Volume which has repetitive 
applications; the operator could assume 
the responsibility of testing the 
equipment, in some instances. 
Verification, IBM mentions, would also 
permit operators to modify their devices 
a few years after installation (as is often 
the case) without having to request any 
authorization from the Commission. 
Notification in such cases, the 
commenters believe, would not be cost 
effective since tests would have to be 
performed on similar equipment and 
authorization from the FCC would also 
have to be obtained, possibly creating a 
marketing delay.

7. The vast majority of nonconsumer 
ISM devices are in fact large and 
unwieldly and are typically built in low 
quantities. Therefore, the manufacturers’ 
comments are interpreted as requesting 
that virtually all nonconsumer ISM 
equipment be placed under verification.
In retrospect, it appears that there is 
much to be gained by doing so and little 
reason not to. It is now clear that 
attempting to distinguish whether an 
equipment should be verified or notified 
on the basis of whether it is “one-of-a- 
kind" would only lead to confusion, and 
consequently, there would likely ensue 
numerous requests for interpretation of 
the rules. For the kind of equipment 
involved here, where manufacturers 
have had a long history of compliance 
and the equipment changes little from 
year to year, notification would provide 
little information of use to the 
Commission. Accordingly, we are 
placing all nonconsumer ISM equipment 
into the verification category. As 
explained later in the discussion of the 
measurement procedures, manufacturers 
may either verify equipment for a given 
installation or, if a suitable 
measurement site is used, can verify 
compliance by performing tests on only 
one unit of an equipment which is 
representative of units produced 
subsequently. Consumer ISM equipment 
will be subject to certification as 
proposed. We shall also permit the 
operation of equipment, to determine 
customer acceptability, prior to the 
receipt of grants from the Commission, 
to avoid marketing delays.(15) See 
Appendix B, § 2.809. Also for certified 
equipment, when the same or essentially 
the same model will be marketed under 
more than one trade name, we shall 
require reports of measurements only for 
the basic device; such a procedure will 
be referred to as a multiple listing. See 
Appendix B, § § 18.203 through 18.211.

8. R&B Enterprises (R&B), a test 
facility, suggests that the Commission 
impose a triennial reverification 
requirement to assure continued 
compliance with the regulations. R&B 
states that no burden would be placed 
on the operator since the tests are 
relatively easy and inexpensive (around 
$5,000 each). We disagree. Many 
manufacturers and operators have found 
that one of the most burdensome 
regulations under Part 18 is the 
requirement to retest equipment at 
predetermined intervals.(10) The 
Commission through experience has 
found it unnecessary to require 
manufacturers or operators to test their 
equipment at fixed time intervals when 
dealing with mature industries.(17)
There is nothing in the record to indicate
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that any useful purpose would be served 
by placing such a requirement on 
manufacturers or operators of ISM 
equipment.

9. In the Notice, we proposed to 
continue type approval for microwave 
ovens because the measuring 
instrumentation needed to evaluate such 
equipment has not been commercially 
available for more than a decade. More 
precisely, the present FCC methods of 
measurements call for the use of field 
intensity meters (FIMs) with linear 
amplifiers and average reading 
detectors which are no longer 
manufactured.^) The Commission 
initially started type approving 
microwave ovens due to the 
unfamiliarity of the industry with the 
pertinent test methodology and 
techniques for achieving compliance. 
Over the years, the industry has 
matured and we feel today that there is 
sufficient familiarity with the test 
procedures. Manufacturers have had 
little difficulty in achieving compliance. 
This is evidenced by the high rate of 
compliance found in our type approval 
tests. Nevertheless, the type approval 
procedure has been maintained because 
of the limited availability of the 
necessary measuring instrumentation 
and the complexities involved in 
establishing an alternate test procedure. 
We have learned, however, that suitable 
measurement equipment is once again 
available on the market.(lP)
Certification, instead of type approval, 
can thus be applied to consumer 
microwave ovens. While we anticipate 
that some manufacturers have enjoyed 
the benefit of no mandatory requirement 
to test the equipment themselves, we do 
not see this service as a reason to 
continue type approval. The 
Commission will start accepting 
applications for certification 
immediately, but to allow manufacturers 
enough time to make arrangements for 
having measurements performed, we 
shall continue to type approve consumer 
microwave ovens until September 1,
1986.

10. In response to some questions 
raised on the applicable equipment 
authorization procedures for RF lighting 
devices, we clarify that devices 
marketed and/or used for general 
purpose or consumer applications will 
be subject to certification. All other RF 
lighting devices will be subject to 
verification. The new equipment 
authorization requirements are specified 
m Appendix B under § 18.203.

B. Equipment Identification
11. As proposed in the Notice, we 

shall require that certified equipment 
carry an FCC identifier. No other

labeling requirements will be imposed. 
We believe that requiring manufacturers 
to include information about the 
interference potential of their equipment 
in the instruction manual is sufficient to 
warn the operator. Also, in the past we 
have found that a label placed on the 
device itself is often misinterpreted by 
the layman as being a warning against 
radiation which is hazardous to human 
life. No objections to our proposal have 
been voiced.

C. Miscellaneous Regulations
12. In the Notice, we concluded that 

§§ 18.21-18.29, which state that ISM 
equipment not in conformance to Part 18 
requirements may only be operated with 
a license, were obsolete and could be 
deleted. Licensing of ISM devices, if 
necessary, can only be made under Part 
5 of the Rules on an experimental basis. 
Based on the fact that the Commission 
has never issued a license for ISM 
equipment for non-experimental 
purposes and that no objections to the 
discontinuation of these regulations 
have been made, we are deleting
§§ 18.21-18.29.

Technical Standards
13. Although the revision of the 

technical standards is not the primary 
area of interest of this proceeding, we 
did request comments in the N otice on 
whether additional technical standards 
are needed as a result of the opening of 
four new ISM frequency bands, and on 
what interim standards should be 
imposed for RF lighting devices. Other 
subjects of a technical nature which 
were raised in the comments are also 
addressed below.

A. Addition of Four ISM Bands
14. In the Notice, we proposed no in- 

band limits for the four new ISM 
frequency bands. Out-of-band emissions 
were to be the same as apply already to 
that particular type of equipment We 
requested comments on the suitability of 
such standards, particularly, with regard 
to ISM equipment at 6.78 MHz ± 15  kHz 
which, in accordance with footnote 524 
of the U.S. Table of Frequency 
Allocations, must be made with the 
coordination of other administrations 
whose services might be affected. No 
objections were received from the 
Interdepartment Radio Advisory 
Committee, which oversees U.S. 
Government use of the spectrum or from 
other possibly concerned parties. 
Spectrum Measurement Corporation 
(SMC) requested an additional ISM 
frequency. However, SM Cs request 
exceeds the scope of this proceeding as 
we previously mentioned in footnote 9, 
supra.

B. RF Lighting Devices

15. RF lighting is a term which applies 
to a new technology whereby radio 
frequency (RF) energy is used to 
produce light more efficiently. Of 
concern to the Commission is the 
potential for a small portion of that 
energy escaping into space and causing 
radio interference. With the frequencies 
currently utilized by RF lighting devices, 
AM broadcast is the most likely 
candidate to receive interference. Most 
RF lighting products operate under the 
conditions of a waiver.(20) The waiver 
pertains to the triennial certification 
requirement of § 18.142. As a condition 
of the waiver, the Commission imposes 
the technical standards specified under 
Part 15, Subpart J, instead of the ones 
under Part 18. In order to study further 
the effects of RF lighting devices on 
radiocommunication, we have issued a 
N otice o f  Inquiry in Gen. Docket 83- 
808. [21) In the Notice, we proposed to 
delete the triennial certification 
requirement of § 18.142 and at the same 
time adopt only one set of technical 
standards for RF lighting devices in 
order to simplify the rules, pending 
further action in Gen. Docket 83-806.
The standards which we find to be the 
most suitable to protect the 
radiocommunication services, for the 
time being, are the ones specified under 
Part 15, Subpart J.

16. NAB, which represents the interest
of the majority of the AM broadcasting 
community, feels that such a proposal 
would still be inadequate to deter 
incidences of interference to AM radio 
reception because it would not impose 
field strength limits below 30 MHz. NAB 
believes that "at minimum, an 
appropriate limit should be 25 p,V/m at 
a distance of 10 meters” for frequencies 
below 30 MHz.(22) Other parties 
affected by the rules on RF lighting 
devices, such as NEMA and GE, support 
the Commission’s proposal. GE and 
NEMA also advocate the possibility of 
establishing voluntary industry \
standards with the cooperation of NAB 
and have submitted to the Commission 
several reports on the progress made in 
their studies. The data filed by NEMA 
and GE have been incorporated in 
Docket 83-806 and will be considered in 
that proceeding.

17. Although the concerns of NAB are 
understandable, we disagree with 
imposing a fixed radiated emission limit 
of 25 p,V/m at 10 meters for frequencies 
below 30 MHz. We do not dispute the 
need for controlling radiation from RF 
lighting devices; however, insufficient 
information has been submitted as to 
whether a radiated emission limit is
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indeed necessary below 30 MHz, and 
what limit might be appropriate. NAB 
does not provide any in-depth analysis 
of the potential problems. We note, for 
example, that the man-made radio noise 
below 30 MHz is very high and that a 
field strength limit of 25 /xV/m at 10 
meters might be too stringent at certain 
frequencies to permit the effective 
operation of RF lighting products.(25)

18. The emission limits under Part 15, 
Subpart J, which were adopted to 
control the electomagnetic interference 
from digital or computing devices to 
radiocommunication services, seem to 
be serving the same purpose, for the 
moment, when they are applied to RF 
lighting devices. We have not received, 
to this date, any reports of interference 
from the operation of RF lighting devices 
to radiocommunication services when 
the technical standards of Part 15, 
Subpart J are met. For the reasons given 
above, we shall adopt in this proceeding 
the technical standards of Part 15, 
Subpart J for RF lighting devices, 
pending further development in Gen. 
Docket 83-806. The question of radiation 
limits below 30 MHz, which has also 
been raised by GE and NEMA in their 
comments in Gen. Docket 83-806, will be 
addressed with more depth in that 
docket. (24)

C. Miscellaneous
19. In an open meeting with the 

Commission staff held on August 21, 
1984, manufacturers of medical 
diagnostic ultrasonic equipment 
expressed their desire to have such 
equipment exempted from Part 18. This 
matter is currently under review and 
further action is expected in. the near 
future. In the meantime, the relaxation 
in the equipment authorization 
requirements from type approval to 
verification for such equipment will ease 
the burden of these rules. The Ultrasonic 
Industry Association, Inc. (UIA) which 
represents major manufacturers of 
ultrasonic equipment, and other parties, 
filed comments in this docket requesting 
that the radiated emission limits for 
such equipment be deleted, retaining 
only limits for line conducted emissions. 
The reasons given by the commenters 
are that ultrasonic devices which meet 
the prescribed conduction limits seldom 
exceed the radiation limits. Reference is 
also made by UIA to the First N otice in 
this proceeding in which we proposed to 
exempt from the out-of-band radiated 
emission limits ultrasonic equipment 
which would comply with the conducted 
RF voltage limits in the 9 kHz to 30 MHz 
frequency range. Also, we indicated in 
the First Notice that proof of compliance 
with the out-of-band radiated emissions 
would only be necessary when

requested by the Commission.(25) The 
test data accumulated by the FCC 
laboratory show that the nature of the 
emissions from ultrasonic equipment is 
such that compliance with the 
conduction limits has always led to 
conformance with the radiation limits 
below 30 MHz. We, therefore, see no 
objection to accommodating UIA’s 
request.

20. The Aerospace and Flight Test 
Radio Coordinating Council (AFTRCC), 
in light of the low likelihood of 
interference, and the characteristics of 
the environment of use, feels that ISM 
equipment at aerospace manufacturing 
plants should be exempt from the testing 
procedures and the emission limits in 
Part 18. We cannot exempt such 
equipment from the technical standards, 
as requested by AFTRCC, without 
explicit studies demonstrating that 
noncompliance with Part 18 will not be
a threat to radiocommunication 
services. The low incidence of 
interference reports cannot be the sole 
determining factor for granting an 
exemption. The only assumption we can 
make from AFTRCC’s comments is that 
their systems have not been a source of 
interference because they have been 
operating in compliance with Part 18.

21. IBM raises the issue of dual or 
multiple regulations for certain devices 
it manufactures. More precisely, IBM is 
concerned that two different sets of 
standards may be applied to its 
computer plasma displays (CPDs). A 
CPD is a special type of video monitor 
intended to be used as a peripheral for a 
computer. The image on the screen is 
generated by applying radio frequency 
(RF) energy to gases in the “picture 
tube" in order to ionize those gases. IBM 
is concerned that, since the equipment 
utilizes RF energy to ionize a gas, it 
might be considered as subject to the 
requirements in Part 18. On the other 
hand, since the device is basically a 
peripheral for a computer, it also 
appears to be subject to the emissions 
limits for computing devices in Part 15, 
Subpart J. IBM feels that CPDs are much 
more akin to conventional computer 
monitors than ISM equipment and 
asserts that only the computer rules 
should apply. IBM notes that the 
computer standards are generally more 
stringent than those for ISM equipment.

22. We agree with IBM that, in 
general, two sets of standards should 
not apply to a single piece of equipment. 
In fact, the definition of a computing 
device in § 15.4(n) specifically excludes 
digital electronics included in ISM 
equipment. In other words, ISM 
equipment that utilizes digital 
electronics is governed only by the Part

18 rules. In the case of CPDs, what is 
unusual is that it is clearly a piece of 
computer equipment which only 
incidentally generates and uses RF 
energy to ionize a gas. We do not view 
CPDs as falling under the definition of 
ISM equipment because it is not the 
fundamental purpose of such equipment 
to generate and use RF energy for ISM 
applications. Accordingly, CPDs are 
subject only to the rules for fcomputer 
equipment in Part 15, Subpart J. We 
believe that in most cases the rules are 
clear as to whether Parts 15 or 18 apply 
to a piece of equipment. If further 
guidance is needed, inquiries should be 
directed to the Chief Scientist.(26‘)

23. In response to DSG’s requests, we 
are adding a new § 18.309 to indicate the 
frequency range over which the 
measurements of field strength and 
conducted voltage levels must be 
recorded to verify compliance with the 
rules. In our proposal we only specified 
the frequency range in the methods of 
measurements. This addition will 
provide the public with a better insight 
on the extent of the emission limits. See 
Appendix B, § 18.309.

M ethods o f Measurements

24. In the N otice we proposed to 
consolidate the methods of 
measurements for ISM equipment and to 
issue them separately from the Rules in 
a document entitled MP-5, “Methods of 
Measurements for ISM Equipment". It is 
less costly for the Commission to 
publish the methods of measurements 
separately from the rest of the rules. It is 
also advantageous to manufacturers and 
test facilities that are only concerned 
with measurement procedures for 
certain types of products. MP-5 is not a 
mandatory test procedure, but is 
basically a guideline and a summary of 
the methods used at the FCC laboratory 
for evaluating the radiated radio noise 
from ISM equipment. MP-5 supersedes 
FCC Bulletins OCE 39 (dealing with 
medical diathermy equipment), OCE 20 
(discussing microwave ovens), and Test 
Procedure No. 2 (regarding ultrasonic 
equipment). Comments on the proposed 
MP-5 are positive but requests for 
clarification or changes have been made 
in the area of test sites, measuring 
instrumentation, attenuation law 
factors, and line conducted 
measurements.

25. Consumer products or certified 
equipment, as described in MP-5, should 
be tested on an open field site or at a 
location which yields comparable 
results. Classical ISM or verified 
equipment can be tested at any location. 
It was not our intent in the proposal, as 
AFTRCC, GE, IBM, and others
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interpreted, to preclude testing 
equipment on-site, i.e., testing a given 
piece of equipment at its actual place of 
installation.!,?/) Sections 2.1 and 2.1.1 of 
MP-5 indicate that this is permitted. 
However, it appears that some 
clarification is needed as to what the 
criteria will be for accepting data taken 
at a manufacturer’s plant or at a 
location other than an open field. That 
is, in what situations will the 
measurements be considered 
sufficiently representative of how the 
equipment will perform at any 
installation, that the marketing of that 
equipment may be based on that single 
set of measurements? If the individual 
installation has unique shielding, we 
shall consider the test results as being 
representative of that case only. For 
example, in situations where the 
equipment is located in a building with 
metal walls or deep inside a building, 
with measurements taken outside that 
building, cannot be considered 
representative of how the equipment 
will perform at any other installation; 
the same degree of shielding may not be 
present. Some judgment must be 
exercised in choosing a location other 
than an open field, as has been done in 
the past if only a single set of 
measurements is to be performed. If due 
to the location of the equipment in a 
large city, or for some other reason, 
measurements as outlined in MP-5 are 
impractical because large buildings or 
other objects are in the path where 
measurements should be taken, every 
effort should be made to obtain
necessary measurements at the nearest 
clear location(s).

28. Modifications to the minimum 6 dB 
bandwidth of the measuring 
instrumentation we proposed to use for 
frequencies below 30 MHz have been 
requested by several parties.(25>The 
consensus is that from 150 kHz to 30 
MHz the 8 dB bandwidth of the 
measuring instrumentation should be 
specified to be at least 9 kHz, and below 
150 kHz at least 200 Hz. Commenters 
believe that the Commission’s proposal 
of 3 kHz minimum bandwidth below 450 
kHz might contradict its requirement to 
use a radio noise meter or spectrum 
analyzer which conforms with ANSI 
{American National Standards Institute) 
C63.2-1980 standards. We find no 
apparent reason for not applying the 
ANSI C63.2-1980 standards to MP-5 and 
modify § 2.2.2 accordingly. This will 
help exporting manufacturers to perform 
only one set of measurements for 
verification of compliance with FCC 
rules and other countries* regulatons.
QVfin resP0RSe t° questions raised by 

MC, we specify that the measurements

need not always be undertaken at the 
distance at which the emission limits 
are applied. Due to the nature and the 
configuration of most ISM equipment, 
testing may be made at closer distances, 
especially for equipment for which thè 
limits are specified at distances greater 
than 30 meters; a sufficient number of 
measurements should be taken to plot a 
representative polar radiation pattern 
and to assure the correct determination 
of the major lobes. This should enable 
parties undertaking the measurements to 
record more accurately the attenuation 
factors applicable to a particular 
equipment. As an alternative, 
measurements may be made at a fixed 
closer distance, provided the field 
strength limits are readjusted using an 
attenuation law factor of 1/d (where d Ì3 

the distance measured in appropriate 
units).

28. Commenters note that the 
proposed MP-5 only deals with radiated 
radio noise and suggest that the power 
line conducted radio noise 
measurements for ISM equipment be 
made in accordance with MP-4, “FCC 
Methods of Radio Noise Emissions from 
Computing Devices”, and/or ANSI 
C63.4-1981. We find merit in such a 
request especially since the tests 
undertaken by the FCC laboratory are 
similar to what is stated in MP-4. 
Conducted measurements are usually 
performed with the aid of a line 
impedance stabilization network 
(LISN).(29) The use of a LISN assures 
repeatable measurements by stabilizing 
the impedance between the device 
under test and the power source. The 
limits for most ISM equipment were 
established using a 5 uH/50 ohm LISN. 
Some commenters believe that the use 
of a 50 pH/50 ohm LISN will be more 
appropriate especially below 2 MHz. 
However, we feel that the use of a LISN 
other than the one specified will cause 
inaccurate readings. We will, therefore, 
specify in MP-5 that measurements are 
to be made using the LISN with which 
the conducted voltage limits have been 
specified. We have accepted, in the past, 
that measurements be made with LISN’s 
other than the one indicated in the 
methods of measurements, but only 
because the required LISN was not 
always available commercially. Most 
test facilities are now equipped with 
both 5 pH and 50 pH LISN’s. However, 
parties encountering difficulty in 
procuring the required LISN should 
contact the FCC laboratory.

29. Additional information on 
interconnecting cables, accessories, and 
applicators has been included in MP-5. 
Also, to allow more flexibility, we shall 
accept radiated radio noise

measurements above 1 GHz made with 
a broadband linearly polarized horn 
antenna or any other comparable 
antenna.(50) We wish to emphasize that 
MP-5 is a recommended procedure and 
that alternatives are permitted by the 
Commission as long as they are 
justifiable. We recommend that parties 
who intend to use alternate procedures 
contact the FCC laboratory prior to 
undertaking them.

Enforcement

30. Changes in 47 CFR Part 0, more 
specifically § 0.314, are made to delegate 
authority to the “Engineer in Charge” for 
dealing with enforcement cases. Such 
action, along with the sampling program 
instituted by the Office of Science and 
Technology, should deter any 
circumvention of the rules, especially in 
light of the liberalization of the 
equipment authorization program.

Final Regulatory Analysis

31. Pursuant to 5 USC 001 et seq., an 
Initial Regulatory Flexibility Analysis 
was incorporated in paragraph 26 of the 
Third Notice o f  Proposed Rule Making. 
In paragraph 26 of this Notice, written 
comments on this Analysis were 
solicited. No comments in response to 
this request were received.

I. Need for and Objective of Rule

The rule changes shown in 
Appendices B and C will simplify the 
equipment authorization program 
associated with the operation of ISM 
equipment. They will reduce the amount 
of paper work handled by the FCC 
laboratory and required from applicants 
filing for equipment authorization with 
the Commission. They will also provide 
for more uniform methods of 
measurements for evaluating ISM 
equipment. Such action is taken in light 
of the difficulties encountered in 
implementing some of the regulations by 
the FCC; it is also a result of the FCC’s 
recognition that manufacturers of ISM 
equipment for the most part represent a 
mature industry for which certain 
regulations are burdensome and 
obsolete.

II. Summary of Issues Raised in 
Comments on Initial Analysis

No issues were raised in public 
comment or agency assessment.

III. Significant alternatives

None.

Ordering Clauses

32. Accordingly, it is Ordered that, 
pursuant to sections 1 ,4(i), 302, and 303 
of the Communications Act of 1934, as
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amended, Parts 0, 2, and 18 Are 
Amended, as shown in Appendices B 
and C, effective September 27,1985. It is v 
further ordered that this proceeding,
Gen. Docket 20718, is terminated.

33. Further information on this matter 
may be obtained by contacting Liliane
M. Volcy (202) 653-8247, Office of 
Science & Technology.
Federal Communications Commission.
William J. Tricarico,
Secretary.

Note. Appendix C, "Methods of 
Measurements of Radio Noise Emissions 
. . will not be published herein. However, 
copies of the complete text of this Report and 
Order may be obtained from the International 
Transcription Service, 1919 M S t, NW., 
Washington, D.C. 20554, Tel: (202) 857-3800.
A copy is also available for public inspection 
in the FCC Dockets Branch, Rm. 239 and the 
FCC Library, Rm. 639, both located at 1919 M 
St., NW. Appendix C is also filed at the 
Office of the Federal Register, 1100 L St.,
NW., Washington, D.C.

Footnotes
(1) ISM equipment is defined under 47 CFR

2.1 as devices or appliances designed to 
generate and use locally radio frequency (RF) 
energy for industrial, medical, domestic or 
similar purposes, excluding applications in 
the field of telecommunications. Examples 
are microwave ovens, industrial heaters and 
sealers, ultrasonic room humidifiers, nuclear 
magnetic resonance machines, and certain 
particle accelerators.

(2) ISM equipment may be operated on any 
frequency. In certain frequency bands, ISM 
equipment is permitted unlimited radiation. 
These bands which are specified in the U.S. 
Table of Frequency Allocations are usually 
referred to as “ISM frequencies” or “ISM 
frequency bands”. Other users of these ISM 
frequency bands must accept any 
interference received within these bands 
from the operation of ISM equipment.

(3) S ee  Gen. Docket 20718: N otice o f  
Inquiry, 58 FCC2d 638 (1976), N otice o f  
P roposed R ule M aking, 68 FCC2d 876 (1979), 
and S econd  N otice o f  P roposed  R ule M aking, 
70 FCC2d 1314 (1979).

(4) S ee  Gen. Docket 20718: First R eport and  
Order, 44 FR 48178 (1979), M emorandum, 
Opinion and Order, 44 FR 74702, and Second  
R eport and Order, 48 FR 51302 (1983). A Form

* 724 had to be filed to notify the Commission 
of the location of each ISM equipment. This 
information which was sought to assist in 
locating interference has proven to be of little 
value with the advances in spectrum 
monitoring techniques.

(5) S ee Third N otice o f  P roposed  Rule 
M aking in Gen. Docket 20718, FCC 84-578,49 
FR 47628,— FCC2d — (adopted November 21, 
1984).

(3) RF lighting is a broad term which 
applies to new technologies developed to 
produce light more efficiently, whereby the 60 
hertz AC electrical power is converted to 
radio frequencies and is used to stimulate a 
gas inside a bulb. Lighting products are being 
developed for both home and industrial use. 
Some types are intended as replacements for

standard household Edison light bulbs, and 
others are designed to be used with 
fluorescent light fixtures. RF lighting devices 
are treated under our Rules as general or 
miscellaneous ISM equipment

(7) The four ISM frequency bands added 
recently to the U.S. Table of Frequency 
Allocations as a result of the 1979 WARC are: 
6.78 MHz ± 15 kHz, 61.25 GHz ±250 MHz, 
122.50 GHz ±500 MHz, and 245 GHz ±1.0 
GHz. S ee Second R eport and O rder in Gen. 
Docket 80-739, FCC 83-511,49 FR 2357 (1984) 
(dealing with die implementation of the Final 
Acts of the World Administrative Radio 
Conference, Geneva, 1979).

(3) CCIR is the French acronym for 
International Radio Consultative Committee, 
an arm of the International 
Telecommunication Union (ITU). CISPR is the 
French acronym for International Special 
Committee on Radio Interference, an arm of 
the International Electrotechnical 
Commission (IEC).

(3) Some comments made on the N otice 
exceed the scope of this proceeding and will 
not be considered. They are (1) the request by 
the Committee on Radio Frequencies of the 
National Academy of Sciences to discontinue 
the operation of ISM equipment in the 
frequency bands in which radio astronomy 
and remote sensors services are permitted, 
and (2) the suggestion by Spectrum 
Measurement Corporation to add 20.34 MHz 
as an ISM frequency to the U.S. Table of 
Frequency Allocations.

(13) S ee S econd R eport and O rder in Gen. 
Docket 80-739, op. cit., at C-7 and C-8.

(11) S ee Fischetti, “Probing the Human 
Body,” 20 IEEE Spectrum 74 (Jan 1983) for 
additional information. S ee a lso  Horgah, 
“Medical Electronics,” 22 IEEE Spectrum 89 
(Jan 1985).

(12) S ee Third N otice o f  P roposed R ule 
M aking in Gen. Docket 20718, op. cit., 
paragraphs 13 and 21.

(13) Under type approval, a grant of 
equipment authorization is issued by the 
Commission based on examination and 
measurement of one or more sample units at 
its laboratory. On-site certification requires 
that a qualified party test the device at the 
user’s premises, that measurements be made 
occasionally to assure continued compliance 
and that records of the test results be kept; it 
is very often associated with the triennial 
certification rule of S 18.142. Prototype 
certification is similar to certification as 
defined under Part 2, Subpart J; a grant of 
equipment authorization is issued by the 
Commission based on a written application 
and test data submitted by the applicant.

(14) S ee Third N otice o f  P roposed Rule 
M aking in Gen. Docket 20718, op. cit., at 6, 
paragraph 17. S ee a lso  47 CFR Part 2, Subpart 
J for additional information on the FCC 
equipment authorization procedures.

(15) S ee Public N otice No. 3037, released 
March 8,1985, entitled “FCC Laboratory 
Authorization Processing—Speed of Service”.

(13) Cf. O rder Granting L im ited W aiver, 
FCC 83-361, released August 5,1983 and 
P etitions fo r  W aiver filed by NEMA (Public 
Notice, September 5,1984, Mimeo No. 6400).

(17) Cf. R eport and O rder in Gen. Docket 
83-10, FCC 84-21,49 FR 3991 (1984) (dealing 
with the expansion of the verification and

notification equipment authorization 
procedures).

(13) S ee Third N otice o f  P roposed Rule 
M aking in Gen. Docket 20718, op. cit., 
paragraph 14.

(13) S ee Electro-Metrics comments in Gen. 
Docket 20718, dated December 20,1984.

(23) S ee O rder Granting L im ited W aiver, 
op. cit., paragraph 19.

(21) S ee N otice o f  Inquiry in Gen, Docket 
83-806, FCC 83-360, 48 FR 37235 (1983).

(22) S ee  NAB reply comments in Gen. 
Docket 20718, filed February 22,1985, at 3.

(23) S ee  CCIR Report No. 258-4, “Man-
made Radio Noise" (1982) for specific values 
in this region of the spectrum.

(24) S ee  GE comments in Gen. Docket 83- 
806, filed October 31,1983, at 16, Tables III 
and IV. S ee a lso  NEMA comments in Gen. 
Docket 83-806, filed October 21.1983, at 32 
and 33.

(25) S ee N otice o f  P roposed R ule M aking in 
Gen. Docket 20718, op. cit., Appendix C,
§| 18.108,18.112, and 18.116.

(23) Cf. Section 2.11 of FCC/OST Bulletin 
62, "Understanding the FCC regulations 
concerning computing devices,” May 1984, for 
further information on the Commission’s 
policy regarding multiple technical 
regulations.

(27) S ee Third N otice o f  P roposed Rule 
M aking in Gen. Docket 20718, op. cit., 
Appendix B, sections 2.1-2.1.3.

(23) The 6 dB bandwidth of a measuring 
instrument represents its resolution-filter 
bandwidth or its band-pass characteristics.

(23) A LISN is a network inserted in the 
supply-mains lead of the equipment under 
test (EUT) to provide a specified measuring 
impedance for radio noise voltage 
measurements and to isolate the EUT from 
the supply mains at radio frequencies.

(30) Cf. MP-4, "FCC Methods of 
Measurement of Radio Noise Emissions from 
Computing Devices” (1983), at 8, section 4.2.4.

Appendix A
The following parties filed comments 

in response to die Third Notice o f 
Proposed Rulemaking in this docket:
1. Aerospace and Flight Test Radio 

Coordinating Council
2. American College of Chest Physicians
3. American Telephone and Telegraph 

Company
4. Branson Ultrasonics Corporation
5. Edwin L. Bronaugh
0. Dash, Strauss and Goodhue 1
7. Dukane Corporation (Dukane)
8. Electro-Metrics
9. Fusion Systems Corporation
10. General Electric Company 1
11. Lewis Corporation
12. National Academy of Sciences
13. National Electrical Manufacturers 

Association
14. Pepper, Hamilton & Scheetz
15. R & B Enterprises

1 These late-filed comments have been accepted 
because they enhance the diversity of view points 
on the issues at hand and thereby serve the public 
interest
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16. Spectrum Measurement Corporation
17. Ultrasonic Industry Association, Inc. 

The following parties filed reply
comments:
1. General Electric Corporation
2. International Business Machines 

Corporation
3. National Association of Broadcasters
4. National Electrical Manufacturers 

Association

Appendix B 

PART 0—[AMENDED]

A. 47 CFR Part 0 is amended as 
follows:

1. The authority citation for Part 0 
continues to read as follows:

Authority: Secs. 4, 5, 303, 307, 308, 309, 48 
Stat., as amended, 1066,1068,1082,1083,1084, 
1085; 47 U.S.C. 154, 303, 307, 308, 309.

2. In Part 0, § 0.314 paragraphs (m) 
and (n) are revised to read as follows:

§ 0.314 Additional authority delegated. 
* * * * *

(m) Issuances of notices and orders to 
operators of industrial, scientific, and 
medical (ISM) equipment, as provided in 
§ 18.115 of this chapter.

(n) Requests for permission to resume 
operation of ISM equipment on a 
temporary basis, as provided by § 18.115 
of this chapter, and requests for 
extensions of time within which to file 
final reports, as provided by § 18.117 of 
this chapter.
* * * * *

PART 2—[AMENDED]

B. 47 CFR Part 2 is amended as 
follows:

1. The authority citation for Part 2 
continues to read as follows:

Authority: Sec. 4, 303, 48 Stat. 1066,1082, as 
amended (47 U.S.C. 154, 303, unless otherwise 
noted).

2. In Part 2, § 2.809 is revised to read 
as follows:

technical specifications of this chapter 
at each end user’s location after 
installation, provided the purchase or 
lease agreement includes a proviso that 
such a determination of compliance be 
made and is the responsibility of the 
manufacturer of the equipment.

(c) ISM equipment subject to the 
provisions of this chapter may be 
operated prior to determination of 
compliance and, when appropriate, 
obtaining authorization from the 
Commission under the following 
circumstances:

(1) While testing for purposes of 
determining equipment compliance.

(2) When demonstrating equipment at 
trade shows, provided a conspicuous 
notice is displayed to specify that the 
device has not been tested for 
compliance or approved by the 
Commission. If die device is offered for 
sale or lease, the provisions of § 2.809(a) 
shall apply.

(3) While testing at customer’s 
premises to determine equipment 
acceptability.

3. In Part 2, the tide and paragraph (b) 
of § 2.1033 are revised to read as 
follows:

§ 2.1033 Application for certification. 
* * * * *

(b) The application shall be 
accompanied by a report of 
measurements, and such other 
attachments as specified in the rules 
governing that particular equipment.
* * * * *

§§ 2.1037 and 2.1039 [Removed]

4. In Part 2, §§2.1037 and 2.1039 are 
removed.

C. 47 CFR Part 18 is revised in its 
entirety to read as follows:

PART 18—INDUSTRIAL, SCIENTIFIC, 
AND MEDICAL EQUIPMENT

Subpart A—General Information

§ 2.809 Exemption for ISM equipm ent

(a) The announcement and offer for 
sale of ISM equipment which is subject 
to the provisions of Part 18 of this 
chapter, and which is in the conceptual 
developmental, design or pre-productio 
stage is permitted prior to determinatio 
of compliance, provided the prospectivi 
buyer is advised in writing at the time c 
the announcement or offer for sale that 
said equipment is subject to FCC Rules 
and that said equipment shall comply 
with the appropriate FCC Rules prior to 
final delivery to the buyer or to the 
distribution centers.

(b) Manufacturers of nonconsumer 
ISM equipment shall have the option of 
insuring compliance with applicable

Sea
18.101 Basis and purpose.
18.103 Organization and applicability of the 

rules.
18.105 Other applicable rules.
18.107 Definitions.
18.109 General technical requirements. 
18.111 General operating conditions.
18.113 Inspection by Commission 

representatives.
18:115 Elimination and investigation of 

harmful interference.
18.117 Report of interference investigation. 
18.119 Importation.

Subpart B—Applications and
Authorizations
18.201 Scope.
18.203 Equipment authorization.
18.205 Description of measurement 

facilities.

18.207 Technical report.
18.209 Identification of authorized 

equipment.
18.211 Multiple listing of equipment 
18.213 Information to the user

Subpart C—Technical Standards

18.301 Operating frequencies.
18.303 Prohibited frequency bands.
18.305 Field strength limits.
18.307 Conduction limits.
18.309 Frequency range of measurements. 
18.311 Methods of measurements.

Authority: Secs. 4, 303, 307,48 Stat. 1066, 
1082,1083, as amended; sec. 303, 82 Stat. 290; 
47 U.S.C. 154, 302, 303, 307.

Subpart A—General Information

§ 18.101 Basis and purpose.

The rules in this part, in accordance 
with the applicable treaties and 
agreements to which the United States 
is a party, are promulgated pursuant to 
section 302 of the Communications Act 
of 1934, as amended, vesting the Federal 
Communications Commission with 
authority to regulate industrial, 
scientific, and medical equipment (ISM) 
that emits electromagnetic energy on 
frequencies within the radio frequency 
spectrum in order to prevent harmful 
interference to authorized radio 
communication services. This part sets 
forth the conditions under which the 
equipment in question may be operated.

§ 18.103 Organization and applicability of 
the rules.

The rules in this part are divided into 
the following subparts:

(a) Subpart A contains general 
information and definitions for use in 
this part.

(bj Subpart B describes the 
procedures and requirements for 
authorization to market or operate ISM 
equipment under this part.

(c) Subpart C contains the technical 
standards for ISM equipment.

§ 18.105 Other applicable rules.

Other Commission rule parts relating 
to the authorization and operation of 
ISM equipment include the following:

(a) Part O describes the Commission’s 
organization and delegations of 
authority. This part also lists available 
Commission publications, standards and 
procedures for access to Commission 
records, and location of Commission 
field offices.

(b) Part 1 contains the rules of 
practice and procedure for adjudicatory 
proceedings including hearing 
proceedings; procedures for 
reconsideration and review of the 
Commission’s actions; provisions 
concerning violation notices and for 
forfeiture proceedings; and the
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requirements for evironmental impact 
statements.

(c) Part 2 contains special 
requirements in international 
regulations, agreements, treaties, and 
the table of frequency allocations. This 
part also contains requirements and 
procedures concerning the marketing, 
the equipment authorization, and the 
importation of radio frequency devices 
into the United Stated.

§ 18.107 Definitions.

(a) Radio frequency (RF) energy. 
Electromagnetic energy at any 
frequency in the radio spectrum from 9 
kHz to 3 THz (3,000 GHz).

(b) Harmful interference. Interference 
which endangers the functioning of a 
radionavigation service or of other 
safety services or seriously degrades, 
obstructs or repeatedly interrupts a 
radiocommunication service operating 
in accordance with this chapter.

(c) Industrial, scientific, and m edical 
(ISM) equipment. Equipment or 
appliances designed to generate and use 
locally RF energy for industrial, 
scientific, medical, domestic or similar 
purposes, excluding applications in the 
field of telecommunication. Typical ISM 
applications are the production of 
physical, biological, or chemical effects 
such as heating, ionization of gases, 
mechanical vibrations, hair removal and 
acceleration of charged particles.

(d) Industrial heating equipment. A 
category of ISM equipment used for or 
in connection with Industrial heating 
operations utilized in a manufacturing or 
production process.

(e) M edical diathermy equipment A 
category of ISM equipment used for 
therapeutic purposes, not including 
surgical diathermy apparatus designed 
for intermittent operation with low 
power.

(f) Ultrasonic equipm ent A category 
of ISM equipment in which the RF 
energy is used to excite or drive an 
electromechanical transducer for the 
production of sonic or ultrasonic 
mechanical energy for industrial 
scientific, medical or other 
noncommunication purposes.

(g) Consumer ISM equipm ent A 
category of ISM equipment used or 
intended to be used by the general 
public in a residential environment, 
notwithstanding use in other areas. 
Examples are domestic microwave 
ovens, jewelry cleaners for home use, 
ultrasonic humidifiers.

(h) ISM frequency. A frequency 
assigned by this part for the use of ISM 
equipment. A specified tolerance is 
associated with each ISM frequency.
See § 18.301.

(i) Marketing. As used in this part, 
marketing shall include sale or lease, 
offer for Bale or lease, advertising for 
sale or lease, the import or shipment or 
other distribution for the purpose of sale 
or lease or offer for sale or lease. See 
Subpart I of Part 2 of this chapter.

Note.— In the foregoing, sale (or lease) 
shall mean sale (or lease) to the user or a 
vendor who in turn sells (or leases) to the 
user. Sale shall not be construed to apply to 
devices sold to a second party for 
manufacture or fabrication into a device 
which is subsequently sold (or leased) to the 
user.

§ 18.109 General technical requirements.

ISM equipment shall be designed and 
constructed in accordance with good 
engineering practice with sufficient 
shielding and filtering to provide 
adequate suppression of emissions on 
frequencies outside the frequency bands 
specified in § 18.301.

§ 18.111 General operating conditions.

(a) Persons operating ISM equipment 
shall not be deemed to have any vested 
or recognizable right to the continued 
use of any given frequency, by virtue of 
any prior equipment authorization and/ 
or compliance with the applicable rules.

(b) Subject to the exceptions in 
paragraphs (c) and (d) of this section 
and irrespective of whether the 
equipment otherwise complies with the 
rules in this part, the operator of ISM 
equipment that causes harmful 
interference to any authorized radio 
service shall promptly take whatever 
steps may be necessary to eliminate the 
interference.

(c) The provisions of paragraph (b) of 
this section shall not apply in the case of 
interference to an authorized radio 
station or a radiocommunication device 
operating in an ISM frequency band.

(d) The provisions of paragraph (b) of 
this section shall not apply in the case of 
interference to a receiver arising from 
direct intermediate frequency pickup by 
the receiver of the fundamental 
frequency emissions of ISM equipment 
operating in an ISM frequency band and 
otherwise complying with the 
requirements of this part.

§ 18.113 Inspection by Commission 
representatives.

Upon request by a representative of 
theGommission die manufacturer, 
owner, or operator of any ISM 
equipment shall make the equipment 
available for inspection and promptly 
furnish the Commission with such 
information as may be required to 
indicate that the equipment complies 
with this part.

§ 18.115 Elimination and Investigation of 
harmful interference.

(a) The operator of ISM equipment 
that causes harmful interference to radio 
services shall promptly take appropriate 
measures to correct the problem.

(b) If the operator of ISM equipment is 
notified by the Commission’s Engineer 
in Charge (EIC) that operation of such 
equipment is endangering the 
functioning of a radionavigation or 
safety service, the operator shall 
immediately cease operating the 
equipment. Operation may be resumed 
on a temporary basis only for the 
purpose of eliminating the harmful 
interference. Operation may be resumed 
on a regular basis only after die harmful 
interference has been eliminated and 
approval from the EIC obtained.

(c) When notified by the EIC that a 
particular installation is causing harmful 
interference, the operator or 
manufacturer shall arrange for an 
engineer skilled in techniques of 
interference measurement and control to 
make an investigation to ensure that the 
harmful interference has been 
eliminated. The EIC may require the 
engineer making the investigation to 
furnish proof of his or her qualifications.

§ 18.117 Report o f interference 
investigation.

(a) An interim report on investigations 
and corrective measures taken pursuant 
to § 18.115 of this Part shall be filed with 
the EIC of the local FCC office within 30 
days of notification of harmful 
interference. The final report shall be 
filed with the EIC within 60 days of 
notification.

(b) The date for filing die final report 
may be extended by the Engineer in 
Charge when additional time is required 
to put into effect the corrective 
measures or to complete the 
investigation. The request for extension 
of time shall be accompanied by a 
progress report showing what has been 
accomplished to date.

§18.119 Importation.

ISM equipment shall be refused entry 
or withdrawal for consumption into the 
Customs territory of the United, States, 
unless accompanied by a copy of FCC 
Form ̂ 40, in accordance with the 
provisions of Subpart K, Part 2 of this 
chapter.

Subpart B—Applications and 
Authorizations

§ 18.201 Scope.

This subpart contains the procedures 
and requirements for authorization to 
market or operate ISM equipment under 
this part.
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§ 18.203 Equipment authorization.

(a) Consumer ISM equipment, unless 
otherwise specified, shall be subject to 
certification prior to use or marketing. 
An application for certification shall be 
filed with the Commission on an FCC 
Form 731, pursuant to the relevant 
sections in Part 2, Subpart J of this 
chapter and shall also be accompanied 
by:

(1) A description of measurement 
facilities pursuant to § 18.205 or 
reference to such information already on 
file with the Commission.

(2) A technical report pursuant to 
§ 18.207 and 18.311.

Note.—-The Commission will accept 
applications for either type approval or 
certification until September 1,1986, for 
consumer microwave ovens. After that date, 
only applications for certification will be 
accepted for filing.

(b) Consumer ultrasonic equipment 
generating less than 500 watts and 
operating below 90 kHz, and non-
consumer ISM equipment shall be 
subject to verification, in accordance 
with the relevant sections of part 2, 
Subpart J of this chapter.

(c) Grants of equipment authorization 
issued, as well as on-site certifications 
performed, before March 1,1986, remain 
in effect and no further action is 
required.

§ 18.205 Description o f measurement 
facilities.

(a) Any party filing a report of 
measurements with the Commission 
shall include in that report a description 
of the measurement facilities. If such a 
description is already on file with the 
Commission, it may be included by 
reference.

(b) The description shall include the
following information: *

(1) Location of test site.
(2) Physical description of the test site 

accompanied by photographs 8" x 10" in 
size. Photographs smaller than 8" x 10" 
will be acceptable if they are of 
sufficient clarity and mounted on paper 
8" x 10".

(3) Scaled drawing showing the 
dimensions of the site, the physical 
layout of supporting structures and all 
structures within 5 times the distance 
between the measuring set and the 
device under test.

(4) Description of structures used to 
support the device being measured and 
the test instrumentation.

(5) List of measuring equipment used 
and information concerning the 
calibration of the measuring equipment, 
1,e** when the equipment was last 
calibrated and frequency of calibration.

(6) A statement indicating whether 
this facility is available to do

measurement work for others on a 
contract basis.

(c) This information shall be kept 
current at all times. At least every three
(3) years, the organization filing die data 
shall advise that the data on file are 
current.

Note.—OST Bulletin 55, “Characteristics of 
Open Field Test Sites”, provides further 
guidance on open field test sites.

§ 18.207 Technical repo rt

When required by the Commission a 
technical report shall include at least the 
following information:

(a) A description of the measurement 
facilities in accordance with § 18.205. If 
such a description is already on file with 
the Commission, it may be included by 
reference.

(b) A copy of the installation and 
operating instructions furnished to the 
user. A draft copy of such instructions 
may be submitted with the application, 
provided a copy of the actual document 
to be furnished to the user is submitted 
as soon as it is available, but no later 
than 60 days after the grant of the 
application.

(c) The full name and mailing address 
of the manufacturer of the device and/or 
applicant filing for the equipment 
authorization.

(d) The FCC Identifier, trade name(s), 
and/or model number(s) under which 
the equipment is or will be marketed.

(e) A statement of the rated technical 
parameters that includes:

(1) A block and schematic diagram of 
the circuitry.

(2) Nominal operating frequency.
(3) Maximum RF energy generated.
(4) Electrical power requirements of 

equipment.
(5) Any other pertinent operating 

characteristics.
(f) A report of measurements, 

including a list of the measuring 
equipment used, and a statement of the 
date when the measuring equipment 
was last calibrated and when the 
measurements were made. .The 
frequency range that was investigated in 
obtaining the report of measurements 
shall be indicated. See also § § 18.309 
and 18.311.

§ 18.209 identification of authorized 
equipm ent

Each device for which a grant of 
equipment authorization is issued under 
this part shall be identified pursuant to 
the applicable provisions of Subpart J of 
Part 2 of this chapter. Changes in the 
identification of authorized equipment 
may be made pursuant to § 2.933 of Part 
2 of this chapter. FCC Identifiers as 
described in §§ 2.925 and 2.926 of this

chapter shall not be used on equipment 
subject to verification.

§ 18.211 Multiple listing of equipm ent

(a) When the same or essentially the 
same equipment will be marketed under 
more than one FCC Identifier, equipment 
authorization must be requested on an 
FCC Form 731 for each FCC Identifier.

(b) If equipment authorization for 
additional FCC Identifiers is requested 
in the initial application, a statement 
shall be included describing how these - 
additional devices differ from the basic 
device which was measured and stating 
that the report of measurements 
submitted for the basic device applies 
also to the additional devices.

(c) If equipment authorization for 
additional FCC Identifiers is requested 
after a grant has been issued by the FCC 
for the basic device, the application 
may, in lieu of the report of 
measurements, be accompanied by a 
statement including:

(1) FCC Identifier of device for which 
measurements are on file with the FCC.

(2) Date when equipment 
authorization was granted for the 
device(s) listed under paragraph (c)(1) of 
this section and the file number of such 
grant.

(3) Description of the difference 
between the device listed under 
paragraph (c)(1) of this section and the 
additional device(s).

(4) A statement that the report of 
measurements filed for the device listed 
under paragraph (c)(1) of this section 
applies also to the additional device(s).

(5) Photographs pursuant to 
§ 2.1033(c).

§ 18.213 information to the user.

Information on the following matters 
shall be provided to the user in the 
instruction manual for any type of ISM 
equipment:

(a) The interference potential of the 
device or system

(b) Maintenance of the system
(c) Simple measures that can be taken 

by the user to correct interference.

Subpart C—'Technical Standards

§ 18.301 Operating frequencies.

ISM equipment may be operated on 
any frequency above 9 kHz except as 
indicated in § 18.303. The following 
frequency bands, in accordance with 
§ 2.106 of the rules, are allocated for use
by ISM equipment:

ISM frequency Tolerance

6.78 MHz................................ ±15.0 kHz
13.56 MHz........................... ±7.0  kHz
27.12 MHz............................... ±163.0 kHz
40.68 MHz............................... ±20.0 kHz
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ISM frequency Tolerance

91S MHz................................. ±13.0 MHz
2.450 MHz............... ............... ±50.0 MHz
5,800 MHz............................... ±75.0 MHz
24,125 MHz ........................... ±125.0 MHz
6L25 GHz_________ _____ ±250.0 MHz
122.50 GHz.... ........................ ±500.0 MHz
245.00 GHz______________ J ±1.0 GHz

Note.—The use of the 6.78 MHz ±15 kHz 
frequency band is subject to the conditions of 
footnote 524 of the Table of Allocations. See 
§ 2.106.

§ 18.303 Prohibited frequency bands.

Operation of ISM equipment within 
the following safety, search and rescue

frequency bands is prohibited: 490-510 
kHz, 2170-2194 kHz, 8354-8374 kHz,
121.4-121.6 MHz, 156.7-156.9 MHz, and 
242.8-243.2 MHz.

§ 18.305 Reid strength limits.

(a) ISM equipment operating on a 
frequency specified in § 18.301 is 
permitted unlimited radiated energy in 
the band specified for that frequency.

(b) The field strength levels of 
emissions which lie outside the bands 
specified in § 18.301, unless otherwise 
indicated, shall not exceed the 
following:

Equipment
Operating
frequency

RF Power 
generated by 

equipment (watts)

Field strength limit 
(pV/m)

Distance
(meters)

Any type unless otherwise specified (mis-
cellaneous.

Any ISM 
frequency.

Below 500............. 25 300

500 or more_____ 25 /Power 

*  500

300 (1)

Any non-ISM 
frequency.

Below 500______ 15 300

500 or more_____ 15 1 Power 

*500

300 (1)

Industrial heaters and RF stabilized arc 
welders.

On or below 5725 
MHz.

Any--------------------- 10 1,600

Above 5725 MHz... Any........_............... (*) n

Medical diathermy..................... ................ - Any ISM 
frequency.

Any______ ____ 25 300

Any non-ISM 
frequency.

Any...------------------ 15 300

Below 490 kHz...... Below 500............. 2400

F(kHz)

300

S

500 or more_____ 2400 / Power 

FJkHzT 500

300 (2)

490 to 1.600 kHz... Any........................ 24000

F(kHz)

30

Non-ISM 
frequency 
above 1.6 MHz.

Any......................... 15 30

Induction cooking ranges............................. Below 90 kHz___ Any_____ _______ 1500 30 (3)

On or above 90 
KHz.

Any................... . 300 30 (3)

Reduced to the greatest extent possible.

Notes.—
(1) Field strength may not exceed 10 ftV/m 

at 1600 meters. Consumer equipment 
operating below 1000 MHz is not permitted 
the increase in field strength otherwise 
permitted here for power over 500 watts.

(2) Field strength may not exceed 10 jtV/m 
at 1600 meters. Consumer equipment is not 
permitted the increase in field strength 
otherwise permitted here for over 500 watts.

(3) induction cooking ranges manufactured 
prior to February 1,1980, shall be subject to 
the field strength limits for miscellaneous 
ISM equipment

(c) The field strength limits for RF 
lighting devices shall be the following:

Frequency (MHz)
Field strength limit at 30 

meters (pV/m)

Non-consumer equipment
nn-flfi ................................ 30
88-216 ....... ...... ..... ................. 50
218-1000 ......................... 70

Consumer equipment
30-88.«...................... «............ 10
RA-91R ................................. 15

20

Notes.—1. The tighter limit shall apply at 
the boundary between two frequency ranges.

2. Testing for compliance with these limits 
may be made at closer distances, provided a 
sufficient number of measurements are taken 
to plot the radiation pattern, to determine the 
major lobes of radiation, and to determine 
the expected field strength level at 30 meters. 
Alternatively, if measurements are made at 
only one closer fixed distance then die 
permissible field strength limits shall be 
adjusted using l/d as an attenuation factor.

§ 18.307 Conduction limits.

For the following equipment, which is 
designed to be connected to a low 
voltage public utility power line, the RF 
voltage conducted back into the power 
lines measured with a line impedance 
stabilization network (LISN) shall be 
limited to:

(a) Ultrasonic equipment:

Frequency (MHz) Maximum RPline voltage measured 
with a 5 pH/50 ohm LISN (pV)

0.010-0.49................. 1000
2000.49-30____  . __

(b) Induction cooking ranges 
manufactured after February 1,1980:

Frequency Maximum RF line voltage measured with a 
5pH/50 ohm USN (mV)(MHz)

0.010-0.1____
0 1-0.5______

10-1 (linear interpolation) 
1

0.5-30 ............. 0.25

(c) RF lighting devices:

Frequency (MHz)
Maximum RF line voltage measured 

with a 50pH/50 ohm USN (pV)

Non-consumer 
equipment 

0 45 to 1.6 ........... 1000
1.6 to 30_______ 3000

Consumer equipment 
0 45 to 3 0 ............ 250

Notes.
1. For ultrasonic equipment, compliance 

with these conduction limits shall preclude 
the need to show compliance with the field 
strength limits below 30 MHz unless 
requested by the Commission.

2. These limits shall apply to RF lighting 
devices, pending further action in General 
Docket 83-808.

3. The tighter limits shall apply at the 
boundary between two frequency ranges,

§ 18.309 Frequency range of 
measurements.

(a) For field strength measurements:

Frequency band Range of frequency measurements
in which device 
operates (MHz) Lowest frequency Highest frequency

Below 1.705........ Lowest frequency 
generated in the 
device or 9 kHz, 
whichever is 
lower.

30 MHz.

1.705 to 30____ »....do — --i 400 MHz.

30 to 500......... Lowest frequency 
generated in the 
device or 25 
MHz, whichever 
is lower.

Tenth harmonic or 
1000 MHz, 
whichever is 
higher.
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Frequency band 
In which device 
operates (MHz)

Range of frequency measurements

Lowest frequency. Highest frequency

500 to 1000....... Lowest frequency 
generated in the 
device or 100 
MHz, whichever 
is lower.

Tenth harmonic

Above 1000........ .....do............. .......... Tenth harmonic or 
highest 
detectable 
emission.

(b) For conducted powerline 
measurements, the frequency range over 
which the limits are specified will be 
scanned.

§ 18.311 Methods of measurements.

The measurement techniques which 
will be used by the FCC to determine 
compliance with the technical 
requirements of this Part are set out in 
FCC Measurement Procedure MP-5, 
“Methods of Measurements of Radio 
Noise Emissions from ISM equipment". 
Although the procedures in MP-5 are 
not mandated, manufacturers are 
encouraged to follow the same 
techniques which will be used by the 
FCC.

{FR Doc. 85—21038 Filed 9—4—85; 8:45 am] 
BILLING CODE 6712-01-M

47 CFR Part 25

ICC Docket No. 85-135; FCC 85-395]

Licensing Space Stations in the 
Domestic Fixed-Satellite Service

a g e n c y : Federal Communications 
Commission.
a c t io n : Final rule.

s u m m a r y : This action adopts final rules 
that specify the financial qualifications 
an applicant must demonstrate in order 
to be granted Commission authorization 
to construct and operate a domestic 
fixed-satellite system. In addition, it 
adopts rules codifying traditional 
Commission policy of authorizing 
expansion satellites only when existing 
satellites are essentially filled and 
additional capacity is needed to 
accommodate traffic growth. This action 
was prompted by the FCC’s Notice of 
Proposed Rulemaking. 50 FR 19413 (May 
8,1985).

e f f e c t iv e  d a t e : July 25,1985.

a d d r e s s : Federal Communications 
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT: 
Cecily C. Holiday, Fern J. Jarmulnek or 
Rosalee C. Gorman, Satellite Radio 
Branch, (202) 634-1624.

SUPPLEMENTARY INFORMATION:

List of Subjects in 47 CFR Part 25
Satellite radio communication. 

Satellites.

Report and Order

In the matter of licensing space stations in 
the domestic fixed-satellite service; CC 
Docket No. 85-135.

Adopted: July 25,1985.
Released: August 29,1965.
By the Commission.

I. Introduction
1. On September 9 ,1983, the 

Commission established a processing 
group of domestic fixed-satellite space 
station applicants by setting a 
November 7,1983 cut-off date for filing 
applications.1 Notice was also given of 
the information required in such 
applications.*Twenty-one entities filed 
85 applications for satellites.9

2. After completion of a detailed 
review of these pending applications 
and of the extensive comments 
submitted,4 we tentatively concluded 
that a strict application of financial 
qualification and satellite utilization 
standards was necessary to accomplish 
our objective of providing the public 
with satellite delivered services in an 
efficient and timely manner.*To ensure 
that all parties clearly understood our 
standards, we began this rulemaking 
proceeding to restate and clarify our 
traditional financial qualification 
requirements for domestic satellite 
licensees and transponder loading 
requirements for licensees seeking 
expansion satellites. Our proposed rules 
required applicants to demonstrate that 
they have sufficient external or internal 
sources of financing to construct, launch 
and operate their satellite systems for 
one year. In addition, numerical 
standards using transponder utilization 
figures were proposed by which current 
licensees requesting expansion satellites 
were to establish their need for the 
additional satellites. We gave parties 
the opportunity to supplement their 
applications to guarantee that all

* Domestic Fixed-Satellite Service, 93 FCC 2d 1260 
(1983) (hereinafter 1983 Processing Order). This 
order was released in conjunction with Licensing of 
Space Stations in the Domestic Fixed-Satellite 
Service, 54 Rad. Reg. 2d 577 (P&F) (1983)
(h e rein after  Redubed Orbital Spacing) an d  the  
in divid ual o rd e rs  gran tin g  the p re v io u s  group  o f  
s p a ce  s ta tio n  ap p lica tio n s . T h e  a c tu a l cu t-o ff  d a te  
was sp ecified  in P u blic N o tice , R e p o rt N o. DS-207 
( re le a se d  S ep tem b er 9,1983).

21983 Processing Order, supra n o te  1 a t  A p p end ix  
B.

3 S e e  lis t o f  a p p lica n ts  a tta c h e d  a s  A p p e n d ix  A .

♦S ee  list o f  com m en tin g p arties a tta c h e d  a s  
A p p en d ix  B.

♦L icen sin g  o f S p a c e  S ta tio n s  in the D om e stic  
F ix ed -S a te llite  S e rv ice , F C C  85-238 (r e le a se d  M ay  7 , 
1985) (N o tice o f P ro p o sed  R ulem aking, h ere in afte r  
Notice).

information relevant to the 
qualifications of applicants and the use 
of current satellite facilities was before 
us for consideration in our authorization 
process.

3. Comments and reply comments 
filed in response to the Notice have 
been received and reviewed. Comments 
submitted with respect to financial 
standards basically fall into three 
categories. The majority of commenters 
generally support the application of 
these standards with some suggesting 
minor adjustments to reflect common 
business practices. In addition to 
alleging that requiring committed 
internal funds is unreasonable and 
impractical, some of these parties urge 
that a distinction be made between new 
entrants and current licensees when 
financial qualifications are evaluated. A 
smaller group of commenters objects to 
our proposed rules on the basis that they 
are unfair to smaller, newly established 
companies and suggests major 
modifications. A third group composed 
of applicants or parties interested in 
services other than domestic fixed- 
satellite asserts that these requirements 
should not apply to the proceeding of 
their applications.* Many parties also 
raise questions with respect to our 
proposed transponder loading rules. 
Most parties generally acknowledge a 
need for application standards to 
prevent warehousing of orbital 
locations. However, there was 
considerable opposition to the manner 
in which the proposed transponder-fill 
standards were technically defined and 
to the proposed application of any 
loading standards to in-orbit satellites 
for the purpose of requiring colocation 
of satellites.

4. We have taken all of the comments 
into consideration and have made a 
detailed evaluation of the applications 
and amendments before us. We are now 
prepared to adopt final rules which have 
been somewhat modified from our 
proposals as a result of the comments 
received. In separate actions, we also 
authorize satellite system proposals 
.submitted by those entities who have 
demonstrated compliance with our

*T h e  ru les being a d o p ted  h ere  o nly  ap p ly  to  
ap p lica tio n s for auth orizatio n  in th e  d o m e s tic  fixed - 
sate lli te  ser v ice . T h e refo re , the co n c e rn s  ra is e d  b y  
co m m en te rs  in refe ren ce  to  o th er sa te lli te  se rv ice s , 
su ch  a s  in te rn a tio n al o r  m o b ile é a te llite  se rv ice , 
sh ould  b e a d d res se d  to  th e'on goin g p ro ce ed in g s  
fo cu sed  o n  th o se  se rv ic e s . See co m m en ts  o f  G lo b al  
La n d  M ob ile S ate llite, In c.; Sk ylin k C o rp o ratio n ; 
F in a n c ia l  S ate llite  C o rp o ratio n ; a n d  P a n  A m e rica n  
S ate llite  C o rp o ra tio n  a n d  re p ly  co m m en ts o f  P a n  
A m erica n  S a te llite  a n d  Sk ylink C orp o ratio n .
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qualification standard3.as described in 
detail herein.7

II. Financial Qualification Rules

5. As discussed in the Notice, the 
Commission has traditionally required 
all domestic fixed-satellite applicants to 
demonstrate that they are financially 
qualified to construct, launch and 
operate their proposed systems 
promptly. For example, in 1983 we 
affirmed that “[a]n applicant must 
demonstrate its financial, technical and 
legal qualifications, as well as an ability 
to proceed promptly with construction 
and launch of the proposed satellites." 
Appendix B of this order listed the 
minimum amount of information 
necessary for Commission staff to begin 
to process applications, although the list 
was not intended to be all inclusive nor 
did the submission of the information in 
itself demonstrate the qualifications of 
the applicant.8 Our proposed rules 
regarding financial qualifications were 
intended to provide a clear, objective 
means by which we could determine 
whether an applicant had sufficient 
financial resources to allow it to 
construct and launch its system 
promptly upon grant. Specifically, we 
proposed that applicants be required to 
demonstrate uncommitted current assets 
or firmly committed debt or equity

7 Because the rules adopted herein are more 
liberal than the ones proposed in the Notice, 
permitting any further supplements to the pending 
applications is unnecessary. Pursuant to 47 CFR 
1.65, all applicants have a continuing duty to update 
their applications and the material submitted in 
response to the Notice may be viewed as such 
supplementation.

"The following financial information was 
required:

). Detailed information on the financial 
qualifications of the applicant to construct and 
launch the proposed satellites including the 
following items:

1. The source and amounts of funds firmly 
committed to the satellite program on a year-by-
year basis (e.g. current assets, scheduled debt 
financing or stock issues, established lines df 
credit, or other forms of internal financing).

2. The source and amounts of funds that are 
potentially available to the satellite program on a 
year-by-year basis (including the identity of the 
financers and the degree of commitment to 
provide funding).

3. The source and amounts of estimated 
revenues or income from the proposed satellite 
operations on a year-by-year basis.

4. Detailed financial statement of the applicant 
(and parent companies if relied on for financial 
qualification showings), including current 
balance sheet and current operating statement.

Domestic Fixed-Satellite Service, 93 FCC 2d at 1268 
(1983), Appendix B. The 1982 Processing Order 
similarly stated that “an applicant must 
demonstrate its financial, technical and legal 
qualifications and its ability to immediately 
proceed with the construction and operation of the 
proposed satellite system.” Domestic Fixed- 
Satellite Service, 90 FCC 2d 1, 2 (1982) (hereinafter 
1982 Processing Order). See also Domestic Fixed-

financing sufficient to meet estimated 
costs of the proposed system and of the 
initial year of operation.9 Nothing raised 
by the commenters convinces us that 
this financial qualification standard 
should be relaxed, although we believe 
that some modifications of the proposed 
rules are warranted with respect to the 
documentation required to make this 
showing.

A. General Standard
6. Although many parties support the 

requirement that an applicant 
demonstrate sufficient sources of 
funding to finance its proposed system, 
several argue that our proposed rules 
are too stringent and that new entrants 
to the domestic satellite industry will be 
unable to meet them. Equatorial 
Communication Services (Equatorial), 
for example, states that the standards 
are too restrictive and that the 
Commission should use the "traditional 
Ultravision test.” According to 
Equatorial, the Commission appears to 
be unjustifiably applying the same 
standards as those for the previously 
awarded conditional licenses, where 
adhering to Ultravision would allow 
consideration of smaller companies. 
National Exchange, Inc. (NEX) basically 
agrees and submits a counter-proposal 
which initially requires the Commission 
to scrutinize applications to see if the 
entity meets conventional financial 
criteria. If it does not, an applicant’s 
commitment and capability should be 
determined on the basis of a bank’s 
opinion that the company can obtain 
financing, the existence of a concrete 
and realistic business plan, demonstrate 
progress in implementation of it3 
proposal, and whether individuals 
associated with the company have been 
successful in the satellite industry.10 In 
addition, NEX suggests that construction 
permits should be conditioned on actual 
progress and should be subject to 
revocation for failure to meet due 
diligence standards. Committee of 
Corporate Telecommunications Users 
(Committee), Sat-Time, Inc. (Sat-Time) 
and Mobile Communications 
Corporation of America (Mobile) also

Satellite Service, 77 FCC 2d 958, 960 (1980) 
(hereinafter 1980 Processing Order)', Establishment 
of Domestic Communications Satellite Facilities by 
Non-Governmental Entities, 35 FCC 2d 844, 850 
(1972) (hereinafter Domsat II; Establishment of 
Domestic Communications Satellite Facilities by 
Non-governmental Entities, 22 FCC 2d 86, 93 (1970).

9 The specific criteria were patterned after those 
established by the Commission in Ultravision 
Broadcasting, 1 FCC 2d 544 (1965), but were to be 
applied using a strict interpretation of the required 
financial showing.

10 In reply comments, SBS asserts that these 
factors are unreliable measurements of financial 
capability.

contend that the proposed rules unfairly 
place a greater burden on start-up 
companies and should be relaxed.

7. Western Union argues that the 
proposed standards are vague and 
ambiguous. It further contends that the 
Ultravision standard is one of 
"reasonable assurance,” and that it is 
not clear how much more than that is 
required of applicants. It urges that a 
"reasonable assurance" test should be 
applied. In contrast, other commenters 
urge that we adopt stringent standards, 
arguing that this is the only way to 
ensure that proposed facilities are built 
and put into operation.11

8. Nothing less than a showing of 
current financial capability is 
acceptable in the domestic fixed- 
satellite industry under current 
conditions. Applying a “due diligence” 
or "reasonable assurance" standard or 
another standard less than requiring the 
demonstrated ability to proceed 
immediately with construction and 
launch would allow some permittees to 
tie up orbital locations for several years 
while attempting to bring their financing 
plans to fruition, and would prevent 
qualified applicants from implementing 
their plans to provide service to the 
public.12 Although more lenient 
approaches may be used for some radio 
services, our experience with the 
domestic fixed-satellite industry 
warrants the conclusion that stricter 
requirements are necessary.

11 GTE Satellite Corporation/GTE Spacenet 
Corporation (GTE), Hughes Communications 
Galaxy, Inc. (Hughes), RCA American 
Communications, Inc. (RCA), Ford Aerospace 
Satellite Services Corporation (Ford), Federal 
Express, Inc. (Federal Express), Martin Marietta 
Communications Systems Inc. (Martin Marietta), 
American Satellite Company (ASC), Systematics 
General Corporation (SGC),. American Telephone 
and Telegraph Company (AT&T), Comsat General 
Corporation (Comsat) and Bonneville International 
Corporation (Bonneville).

19 Contrary to the claims of some commenters, we 
are not changing the qualifications traditionally 
applied in the satellite area. W e have consistently 
required a demonstration that a potential satellite 
licensee have the requisite financial resources to 
proceed immediately with construction and launch 
(Domestic Fixed-Satellite Service, 77 FCC 2d 958 
(1980)), and have referred to Ultravision as offering 
a method by which such a demonstration would be 
made. Ultravision requires an applicant to 
demonstrate its ability to construct the station and 
meet first year operating costs by proof that 
adequate funds are available and committed to the 
proposed station, or by a convincing showing that 
these funds will be supplemented by sufficient 
operating income. W here operating income is being 
relied upon to demonstrate the permittee's financial 
capability to construct and operate the proposed 
system, the accuracy of estimates of such income 
becomes critical. Ultravision at 547. Our rules 
permit applicants to rely on internal and external 
funds, as well as operating income that can be 
concretely demonstrated, such as revenues from 
current operations, or from executed contracts for 
sales or leases of transponders.
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Constructing and operating a domestic 
fixed-satellite system involves an 
average investment cost of $300 million, 
Arranging this amount of financing even 
with a construction permit already 
issued by the Commission has proven to 
be extremely difficult.13 Further, 
assignable orbital locations are 
becoming less available.14 Applications 
of entities who appear to be fully 
qualified to construct and launch new 
systems or expand existing systems are 
pending. Permitting an applicant without 
available resources to attempt to 
arrange or complete financing after 
grant will prevent currently qualified 
applicants from promptly constructing 
proposed systems, and will provide no 
assurance that the underfinanced 
permittee will be successful.15 We 
conclude that any lessening of our 
traditional standard requiring licensees 
to be financially capable of proceeding 
immediately to construct, launch and 
operate their systems would impair the 
provision of service to the public.

9. We recognize that small firms will 
have difficulty meeting this standard. 
However, small or newly established 
companies will also face great 
difficulties in arranging for the $200-300 
million financing necessary to build and 
launch a satellite system in any event.15 
The fact that an entrepreneurial firm 
might not be qualified to obtain a 
license to launch and operate a satellite 
system does not mean that it will be 
prevented from offering new 
technologies, marketing approaches and 
services on a retail basis to users.
Rather, these companies are more likely

13 S ee , e.g., Advanced Business Communications, 
Inc., FCC 85-67 (released February 27,1985); 
R ainbow Satellite, Inc., Mimeo No. 2583 (released 
February  14,1985); United States Satellite Systems 
Inc., Mimeo No. 2584 (released February 14,1985), 
w here extensive administrative proceedings were 
n ecessary  to nullify authorizations issued to 
unqualified applicants who failed to obtain 
financing, even after extensions of time had been 
granted.

u Thirty-two orbital locations are currently 
assigned to domestic fixed-satellite operators. See 
Domestic Fixed-Satellite Service: re Assignment of 
O rbital Locations. 94 FCC 2d 129 (1983). As a result 
of oth er actions today, another 22 domestic 
locations are being assigned to companies who are 
clearly capable of immediately proceeding with 
construction and launch of their proposed systems.

16 Setting progress milestones in grants, such as 
suggested by NEX, is not an adequate solution 
under current circumstances. There is no assurance 
that milestones will be met and issuing such grants 
will, in all likelihood, involve the Commission in 
proceedin gs entertaining numerous requests for 
extensio n s of time, while the orbital locations 
assigned to the permittee remain unused. See note 
13, supra, for cases where a similar experimental 
app roach proved unsuccessful and time consuming.

18 Our experiment with conditional grants in 1983 
illustrates the practical difficulties start-up 
com panies face in financing a complete satellite 
system . See note 13, supra.

to be successful in first establishing 
themselves on the basis of offerings that 
do not require large capital investments. 
They can then expand and eventually 
establish sufficient assets to form the 
basis for financing their own satellite 
system.17 Start-up companies can 
acquire space segment capacity for their 
service offerings on either a sale or 
lease basis from existing operators. The 
provision of these services to users is, 
however, dependent upon sufficient 
space segment capacity being available. 
The availability of this basic capacity 
either on a wholesale basis to users or 
other carriers, or to end users on a retail 
basis, may be frustrated by award of 
orbital locations to companies unable to 
implement proposed satellite systems 
immediately. Thus, our necessarly strict 
standards will ensure the availability of 
space segment capacity which will 
facilitate, rather then impede, the 
progress of smaller entrepreneurial firms 
seeking to offer satellite services.

B. Specific Rules

10. Although a showing of current 
financial capability is necessary to 
ensure that authorized facilities will be 
built and operated to the benefit of 
users, we find, after considering the 
parties’ comments, that some 
modifications to our proposed rules are 
warranted to render them practical in 
operation. Our intention was to set 
objective criteria that could easily and 
consistently be applied to identify 
applicants who aré financially capable 
of proceeding with the construction and 
launch of their proposed satellites 
immediately upon grant of their 
applications. We did not want to burden 
applicants unnecessarily in 
demonstrating such qualifications, nor 
do we wish to engage in a rigorous and 
burdensome parsing of applicants' 
financial statements. Based upon the 
comments of parties, we will adopt the 
following modifications to the showing 
that must be made.

11. Initially, we note that Western 
Union, ASC and SBS urge that a 
distinction be made between new 
entrants and established carriers.18 They 
argue that established carriers’ 
qualifications are a matter of record 
before the Commission and that the 
obligation to report any change in 
financial condition offers sufficient 
assurance of continued qualification.19

17 This entry has been successfully used by ASC 
and Alascom.

18 Such a dual approach is opposed by Martin 
Marietta and NEX.

19 See 47 CFR 1.65.

We find, however, that requiring 
existing companies to demonstrate 
compliance with the rules as adopted is 
not burdensome and will ensure that the 
licensee remains qualified to expand its 
system. Thus, all applicants must 
demonstrate the financial capability to 
construct, launch and operate for a year 
their proposed systems immediately 
upon grant as delineated in the rules 
adopted today.20 We note that the rule 
we are adopting allows applicants to 
demonstrate financial qualifications 
through a showing of current assets, 
without balancing them against current 
liabilities. This standard therefore 
accommodates the concern of the 
existing licensees that their success in 
launching and operating systems in the 
past should be probative in determining 
their likelihood of launching and 
operating systems in the future.

12, Our proposed rules required 
applicants to demonstrate "uncommitted 
capital assets” sufficient to finance the 
system "together with an explicit 
commitment from management that 
these assets will be used for the 
proposed satellite program.”21 GTE,
ASC, BBS and Ford argue that this 
requirement may be overly stringent. 
GTE points out that companies will not 
be willing or able to set aside specific 
assets for any project more than three 
years in advance and that a 
demonstration of financial capability 
based on the availability of internal or 
external funds plus a general 
management commitment to the 
program should be sufficient. Ford 
asserts that it is impractical to require 
an unalterable commitment of internal 
funds from management regardless of 
market factors, especially in view of the 
Commission’s recognition of normal 
contingencies in credit arrangements.22

13. These comments persuade us that 
it will be more practical simply to 
require applicants to demonstrate 
sufficient current assets or operating 
income to cover the cost of the proposed 
system.28 The availability of internal

*° Rather than requiring balance sheets to be 
current within 90 days of that date of the 
application or amendment, as proposed in the 
Notice, we will require the submission of an audited 
balance sheet current for the end of the most recent 
year. This information should be readily available 
from the applicant’s annual report to stockholders. 
Any change in circumstances must, of course, be  
reported to the Commission pursuant to 9 1-65 of the 
Commission's rules, 47 CFR 1.65,

91 Section 25.391(d)(1).
93 W estern Union assets that our proposed rules 

are impermissibly vague. No other commenter has 
raised this objection. W e do not see, nor does 
W estern Union suggest, how the rules can be made 
more explicit than as adopted today.

" S e e  1983Processing Order, supra note 1, at 
Appendix B.
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funds sufficient to cover the system’s 
investment and first-year operating 
costs provides adequate assurance at 
the time the Commission acts on the 
applications that the system can be built 
and launched. Current assets—which 
includes cash, inventory, and accounts 
receivable—provides a general measure 
of a company’s ability to raise funds on 
the basis of its on-going operations.24 
This measure is one we have used since 
1983 (see note 8, supra], is without 
objection or comment and is an 
indication of a company’s ability to 
finance its system promptly upon grant. 
Because operating income represents a 
stream of available funds into a 
company, we will allow applicants to 
include operating income, i.e., operating 
revenues less operating expenses, as 
well as current assets, to demonstrate 
their financial capability. Further, we 
will not require specific assets to be 
earmarked for the proposed satellite 
system nor will we generally require an 
explicit management commitment that 
funds will be available for the proposed 
system. Management can withdraw a 
commitment as easily as it can make 
one, and therefore this commitment 
provides little additional assurance that 
the system will in fact be built. We do 
not expect systems to be built if they are 
economically unfeasible,25 and conclude 
that the costs involved in preparing an 
application, and the fact that an 
applicant has sufficient assets to finance 
the project, provide ample assurance 
that the proposed system will be 
constructed and launched. However, in 
the case of a company that is owned by 
more than one entity, i.e., is not a 
wholly-owned subsidiary, we find that a 
firm financial commitment is necessary 
from the corporate parents to ensure 
that all management interests are in 
accord with the proposed plans of the 
applicant. When .an applicant has more 
than one corporate parent and is relying 
on financing from one or more of these 
entities, we will require it to submit a 
general commitment to expend the 
necessary funds from all parent 
companies upon which it is relying.26

** Current assets are defined as cash plus other 
assets reasonably expected to be realized in cash or 
sold or consumed during a normal operating cycle of 
a business. #43 Accounting Research Bulletin, 
chapter 3, para. 4 (June, 1953). This measurement is 
an administratively convenient and useful way to 
enable us to determine an applicant’s current access 
to financial resources.

** However, such circumstances will not justify an 
extension of time to construct or launch an 
authorized satellite.

*• We do not require an unalterable management 
commitment that the funds will be expended 
regardless of market conditions, but, as will credit 
arrangements from the outside sources, a 
commitment that absent changed circumstances, the

14. If an applicant cannot demonstrate 
sufficient internally generated funds to 
finance its system, the proposed rule 
requires it to submit the details of any 
form of credit arrangement or equity 
placement it is relying on to cover 
investment and initial operating costs. 
The Notice states that acceptable 
arrangements must demonstrate that 
financing has been approved and does 
not rest on contingencies that require 
further action by either party.27 We 
believe that this type of noncontingent 
financing is necessary to ensure that 
funds will be available upon grant of 
Commission authorization.28

15. In response to comments of 
Federal Express, however, we find that 
some clarification is warranted. Federal 
Express argues that requiring fully 
executed loan agreements at the time 
the application is filed will impose 
substantial costs on applicants because 
commitment fees are required to be paid 
upon execution of these agreements. It 
argues that requiring executed loan 
agreements at this time is not necessary 
to accomplish the Commission’s 
objective of assuring that space station 
authorizations are granted only to 
financially qualified applicants. As we 
emphasized in the Notice, our intent in 
requiring noncontingent financing is to 
guarantee that the lender is prepared to 
make the funds immediately available 
upon grant of Commission authorization. 
If all terms of the agreement have been 
fully negotiated and only the parties’ 
signatures are necessary to activate the 
loan, the unsigned agreement is 
sufficient evidence of the availability of

management is immediately prepared to expend the 
necessary funds.

*7 See Notice at para. 22 for a discussion of 
acceptable and unacceptable financial 
arrangements. Columbia, SAT-Time, and Rainbow 
urge that this is contrary to the Commission’s policy 
of allowing operators to finance their systems 
through sales of transponders. To the contrary, 
revenues from executed transponder sales contracts 
may be provided as evidence of financial 
qualifications. However, projections of anticipated 
future sales are not acceptable as evidence of 
available funds. As evidenced by the attempts of 
Rainbow and USSSI to arrange financing as 
required by their conditioned authorizations, there 
is no guarantee that a financing plan continent on 
future transponder sales will be successful. See note 
13, supra.

18 Rainbow and Columbia argue that in requiring 
this type of arrangement, we are ignoring 
reasonable business contingencies drawn into every 
agreement and making the standard impossible to 
meet. To the contrary, the types of contingencies 
Rainbow mentions, e.g., marketing transponder 
capacity, do not even meet a "reasonable 
assurance" test of financial qualifications. See, e.g., 
W est Jersey Broadcasting Co., 89 FCC 2d 478 (1978). 
As an example of the type of credit arrangement 
contemplated by our rules, see the Citibank 
financial commitment letter to Federal Express 
submitted with Federal Express’ amended 
application.

these frnids. We did not intend, and see 
no reason, for an applicant to incur 
prematurely costs associated with loan 
commitment fees. However, we will 
condition any authorizations granted on 
the basis of any unexecuted credit 
agreements to require the agreement to 
be signed and binding within 30 days of 
the date of the authorization.29

III. Transponder Loading Rules

16. Our proposed rules on transponder 
loading (Sections 25.391(f) through (j)) 
were designed to ensure that additional 
orbital locations awarded to licensees 
are used efficiently. We proposed that 
new entrants be granted two locations 
initially. Requests for additional 
locations had to be based on projections 
from historical use and show that the 
additional satellite would be 80 percent 
full three years after launch. Existing 
providers of satellite service could be 
assigned one additional location even if 
they could not make this showing, but 
had to demonstrate that the in-orbit 
system was 80 percent filled by launch 
date. In the event total system fill fell 
below 80 percent, colocation of satellites 
could be required. To implement these 
policies, definitions of fill based on 
transponder configuration were 
proposed.

17. The rules were intended to provide 
a fair and objective set of criteria to 
decide how many orbital locations 
should be assigned to each applicant. In 
establishing these criteria, we sought to 
avoid protracted comparisons of 
applicants’ expectations of future 
success in marketing their planned 
services. We also sought to avoid 
administrative comparisons of proposed 
offerings that might have little relevance 
to actual customer demand or to the 
services ultimately provided to the 
public.30Thus, the proposed criteria 
used factual data on current and past 
performance in a manner that 
recognized the market uncertainties 
involved in a long lead-time program 
such as satellite construction. After 
reviewing the comments submitted 
regarding the difficulties that would 
arise in die application of the criteria we 
proposed in die Notice, we are 
persuaded that a simpler formulation is 
desirable and sufficient to accomplish 
our purpose.

28 Because these agreements are required to be 
fully negotiated, and the only act remaining for 
effectuation is the signatures of the parties, no 
extensions of time are contemplated.

*° These comparisons would inevitably require 
hearings with attendent costs, delays and possible 
distortions of applicants’ proposals to better survive 
the hearing process rather than serve users.
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18. The proposed rules reflect the 
Commission’s policy of assigning two 
orbital locations to newly authorized 
systems.31 This policy rests on our 
recognition that even qualified new 
entrants often have little existing traffic 
to transfer to their satellites initially 
upon launch. It also recognizes that a 
second in-orbit satellite is needed to 
restore service immediately in the event 
of the complete failure of the first in- 
orbit satellite. The second satellite 
would also be used for occasional 
services and to provide growth 
capabilities. This policy further reflects 
the historical practice of new satellite 
system entrants of proposing systems 
consisting of two satellities to be 
launched into separate orbital locations 
and a third to be retained as an on-
ground spare. The ground spare would 
be available for launch on short notice.

19. Although the vast majority of 
commenters support this policy, NEX 
suggests that it may no longer be 
necessary. It instead proposes that only 
one location be initially assigned to 
each new entrant with additional 
assignments being made on the basis of 
other criteria.33 While we find it 
premature to limit each new entrant to 
only one orbit location at this time, there 
may be merit in this approach. 
Experience with domestic satellites over 
the past decade suggests that complete 
failures of in-orbit satellities are no 
longer likely. Thus, a second satellite to 
provide back-up capacity may not be 
necessary.”  Moreover, technical 
proposals such as NEX’s, which use two 
satellities at one location with narrow 
spot-beams to achieve very high 
frequency reuse, are now being 
introduced. As the number of frequency 
re-uses of an orbital location increases 
with technological advances, the 
automatic initial assignment of a second 
orbital location to allow for growth may 
become more questionable. However, 
until these matters can be fully 
considered, we believe it preferable at 
this time to retain our policy of honoring 
new entrants’ requests for the initial 
assignment of two orbital locations.34

** D o m e stic F ixed -S a te lli te  S erv ice — O rb it  
D eploym en t Plan , 84 F C C  2d  584 (1981). See also 
1983 Processing Order, supra n o te  1.

^ u8^es  o lso  qu estio ns th e ad v isab ility  o f  
initially assig n in g tw o  lo ca tio n s  to  n e w  e n tra n ts  if  
the result is  to  p reclu d e  exp a n sio n  sa te llite s  for 
cu rren t o p e r a to rs .'

"  A d d ition al b a ck -up  tran sp o n d e rs  o n  a  sa te llite  
or co lo catio n  o f in-orb it sp a re s  to  p ro v id e  res to ra l  
cap a city  m ay  b e m o re  e fficient.

M M artin  M a rie tta  urg es th a t ex istin g  o p er ato rs  
seeking to  build sy s tem s to o p e ra te  in a  freq u en cy  
band o th e r th an  th e o n e  in w h ich  th ey  a re  cu rren tly  
operatin g sh ould  n o t b e  co n sidered ' a s  n e w  en tr an ts  
or rou tinely  p ro v id ed w ith  tw o  lo c atio n s  in  th a t 
band. W e  d isa gre e . U n d er cu rren t c ircu m s tan ces ,

20. The basic objective of the 
remainder of the proposed rules was to 
avoid prematurely assigning an 
excessive number of orbital locations to 
an existing licensee for expansion of its 
system. Our initial experience with 
expansion satellites began in 1979.”  
Several years after launch of the two 
initial satellites, traffic in some systems 
had grown to the point where unused 
capacity was insufficient to provide 
reasonable restoral capabilities. With 
the in-orbit satellites essentially filled, 
traffic growth clearly justified launch of 
the previously authorized and 
constructed ground spare (launch 
services were necessarily scheduled and 
procured since they had to be available 
in the event of a failure). However, orbit 
locations were not reserved at the time 
of construction; launch authorization 
and assignment of orbital locations were 
made shortly before the scheduled 
launch. Since then, we have continued 
to authorize expansion satellites only 
when justified on the basis that existing 
facilities were essentially filled. 
However, we have also combined 
launch authorizations with construction 
permits to simplify the administrative 
process.”  This change in licensing 
practice has forced us to make decisions 
on the need for expansion satellites 
several years in advance of the actual 
launch date. In addition, because of the 
amount of time involved in constructing 
and launching a satellite, licensees also 
need to make predictions of future need 
far in advance of launch.37 As many of 
the parties point out, such predictions 
are fraught with uncertainty because of 
the cyclical nature of supply and 
demand for satellite services. The 
further advanced these predictions are 
made, the more speculative they 
become. Our proposed criteria therefore 
sought to achieve a balance between 
providing some certainty to satellite 
operators that orbital assignments will 
be available for their future use should 
anticipated traffic growth materialize, 
and preventing the plans of other 
companies from being blocked by 
authorizing satellite launches that might 
not be justified at launch date.

21. No party objects to the adoption of 
criteria to eliminate applications that 
appear to represent efforts to warehouse

co n s tru c tio n  o f  a t  le a s t  tw o  in -o rbit sa te llite s  in a  
b an d  a p p ea rs  n e c e s s a ry  to  es tab lish  a  v iab le  
sy ste m  w ith  in-orbit re s to ra l c a p a c ity .

uSee W estern Union Telegraph Company, FCC 
79-444 (released July 24,1979); RCA American 
Communications Corporation, 74 FCC 2d 531 (1979).

**See D o m estic  F ixe d -S a te llite  S erv ice , 84 F C C  2d  
584 (1981).

n  Practical constraints require a minimum of 30 
months between the execution of a spacecraft 
manufacturer’s contract and launch of the satellite.

orbital locations. Further, most appear 
to accept, as a principle, that we 
continue the policy enunciated in our 
1980 Orbit Assignment Order ”  that no 
licensee, apart from a new entrant, have 
assigned to it more than one spare 
satellite. However, many parties object 
to the specific criteria proposed in the 
Notice. Generally, these parties take 
issue with our proposed definitions of 
“fill,” alleging that the standards do not 
reflect the realities of the industry or the 
variable requirements of different types 
of satellite systems, and create 
incentives to operators not in 
accordance with the Commission’s 
objectives of efficient, economical and 
innovative satellite service offerings. 
AT&T, supported by many commenters, 
urges that any “fill” definitions be used 
as guidelines only. Several parties also 
suggest that if definitions are necessary, 
they should be formulated by an 
industry advisory committee. Newer 
licensees argue that our proposed policy 
of relying on historical data favors 
companies authorized in the 1970’s 
because they have more experience and 
larger traffic bases making it easier for 
them to justify additional satellities on 
the basis of historical data. In addition, 
many parties argue that grants 
contingent on a demonstration of 
requisite fill at the time of launch would 
distort marketplace forces and create 
additional and unreasonable uncertainty 
in what they claim is an already risky 
business. In their view, once a 
commitment is made by a company to 
construct and launch a satellite, it will 
do whatever is necessary to fill the 
satellite. Finally, many parties argue 
that an 80 percent fill requirement is too 
high, and that any fill requirement 
should apply the average industry 
standard. Despite these criticisms, no 
parties argue that evidentiary or 
comparative hearings would be a 
productive way of evaluating pending 
applications.

22. In view of these comments, we 
have decided not to adopt explicit 
transponder fill criteria at this time. We 
accept the parties’ arguments that any 
fill requirements be applied flexibly and 
take into account market conditions and 
technological innovation. We also 
believe that as the number of available 
orbital locations diminishes, our interest 
in using an objective standard formula 
to evaluate the need for expansion *

“  A ssign m e nt o f  O rb ita l L o ca tio n s  to  S p a c e  

S ta tio n s  in  the D o m estic  F ix ed -S a te llite  S e rv ice , 84 
F C C  2d  584 (1981) (h ere in a fte r  1980 Assignment 
Order).
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locations will increase.89 The record 
before us convinces us, however that 
formulating these criteria requires 
additional study and industry 
participation. We look to the Industry 
Advisory Committee’s second phase 
report on implementing 2° spacing to 
provide guidance in this regard. The 
current group of domestic satellite 
applications will be processed in 
accordance with a rule codifying the 
Commission’s traditional policy of 
assigning expansion locations when in- 
orbit satellites are essentially filled and 
additional capacity is needed to 
accommodate traffic growth.40

23. Specifically in the rules adopted 
herein, we will provide all existing 
operators room for growth as well as for 
in-orbit restoral capacity. We have 
reviewed the transponder loading data 
submitted by current licensees and 
observe that the current fill factor at the 
end of 1984 is slightly more than 70 
percent, although we find variations in 
fill from satellite to satellite within a 
system. However, average fill on 
existing in-orbit systems does not vary 
appreciably. We can therefore presume 
all systems to be currently operating 
near the industry average.41 Thus, we 
are able at this time to adopt a rule 
assigning each licensee one additional 
orbital location in each frequency band 
in which it is authorized to operate 
provided that it has no more than two 
unused orbital locations for previously 
authorized but unlaunched satellites in 
that band.42 If, upon further study,

39 We also need to assure that the introduction of 
technologically advanced, high capacity satellites 
are not blocked by an excess of older ones. For 
example, we note in particular the filing of 8-fold 
and 9-fold frequency reuse satellite designs only 
seven months after adopting a 2-fold frequency 
reuse standard in Reduced Orbital Spacing.

40 1980 Assignment Order, supra, note 38. See also 
Reduced Orbital Spacing, supra, note 1.

41 Levels of fill on existing satellite systems range 
from 55.55% for GTE Spacenet's newly launched 
system as of December 31,1984, to 88.73% for 
W estern Union’s mature system, as of June 30,1983. 
The remaining systems range from approximately 
81% to 81% as of December 31,1984. TTiese 
percentages, however, may not be used as the sole 
criteria for evaluating the fill of any particular 
system. Factors such as the age of the in-orbit 
satellites, the type of services provided, and their 
technical configuration must be considered in 
analyzing whether a system is essentially filled.

42 If a licensee has three or more authorized but 
unlaunched satellites, no additional orbital 
assignments are needed to provide growth or 
restoral capacity. The first two constitute an initial 
assignment, while the third can be construed as 
essentially unfilled. Thus, no additional assignments 
are warranted under this rule. W e have in the past 
declined to assign additional orbital locations on 
the basis of “long range traffic growth projections." 
See RCA American Communications, Inc., 84 FCC 
2d 633, 640 (1981).

acceptable fill criteria can be developed, 
we will adjust the rule accordingly.
These assignments will provide 
sufficient growth and restoral capacity 
for this generation of satellites.43 In 
addition, construction could continue on 
up to two ground spares in anticipation 
of traffic growth.

24. Finally, both satellite operates and 
users object to our proposed rule in 
Section 25.391(i) that would require 
colocation of satellites to accommodate 
new ones if requisite fill were not 
maintained. They argue this would add 
unnecessary risk to operators and would 
unfairly penalize users for the operator’s 
failure to maintain the required level of 
fill. Federal Express suggests that before 
a satellite is ordered to be colocated, 
the Commission should initiate a 
proceeding requiring the licensee to 
show cause as to why its satellite 
should not be colocated, with the 
burden of proof on the licensee.

25. Our basic objective is to ensure 
that the orbit spectrum is used 
efficiently to provide services to the 
public. It seems fundamental to that 
policy that an underutilized system 
should not block entry by qualified 
companied who could use a particular 
location more efficiently. Requiring 
colocation of underutilized in-orbit 
satellites has long been Commission 
policy.44 Moreover,, we have consistently 
held that orbital assignments are 
temporary and do not confer licensees 
with any permanent right to the use of 
specific locations.45 We continue to 
believe that a policy allowing for 
colocation of underutilized satellites 
should be affirmed and codified as a 
basic principle of our orbital assignment 
policies. Specifically, we find it essential 
that a fully qualified applicant who can 
effectively use such an assignment to 
provide domestic satellite services to 
the public not be barred from doing so 
because orbital locations are assigned to 
other companies who are not using 
them. We will provide licensees an 
opportunity to present their views or 
new information before any cancellation 
of orbital assignments.40 Further, as

42 Rapidly changing technology and the 
increasingly speculative nature of traffic growth 
predictions over time convinces us that acting on 
applications for expansion satellites to be launched 
after 1990 would lead to inefficient spectrum use. 
See para. 28 infra.

44 Reduced Orbital Spacing, supra note 1.
431980 Assignment Order, supra note 38.
48 W e are sympathetic to the argument that 

relocation may adversely affect users through no 
fault o f their own. However, if a satellite is required 
to be relocated because it is essentially unfilled, few 
if any customers would be affected and through 
contract the user may protect itself from adverse 
effects.

proposed by several parties, we will 
require the lightest loaded system to be 
colocated first as necessary to 
accommodate fully qualified new 
entrants or fully justified expansion 
satellites.

IV. Replacement Expectancy

26. Several parties commenting in 
response to the March, 1984 Public 
Notice 47 urge the Commission to 
provide some sort of replacement 
expectancy for operational satellites. 
This request was renewed in comments 
in response to the N otice o f  Proposed 
Rulemaking. They urge that given the 
long lead time and capital investment 
necessary in the domestic satellite 
industry, operators and users must be 
protected by a measure of certainty that 
they will not lose their orbital locations. 
GTE Spacenet, proposing a policy of 
expectancy analogous to that of 
broadcast application proceedings, 
urges the Commission to give added 
weight to a replacement application as 
opposed to an application for new 
facilities using such factors as past 
service record, customer base, and 
specialized offerings. It suggests that in 
processing these applications the 
Commission immediately consider as 
outside the current processing group 
replacements that are not needed until 
after 1990. American Satellite also 
favors a renewal expectancy, but 
requests the Commission to defer action 
on applications to launch replacements 
where satellites being replaced are not 
yet launched or when the replacements 
are not to be launched for more than 
seven years.48 Western Union argues 
that the Commission should award 
positions indefinitely to be revoked only 
for good cause. In contrast, NEX and 
Federal Express oppose a renewal 
expectancy. They argue that 
technological advances are hindered by 
a replacement expectancy because it 
would operate as a barrier to new entry 
and give existing operators less 
incentive to innovate.

27. We conclude that in the capital- 
intensive domestic satellite industry 
there should be some assurance that 
operators will be able to continue to 
serve their customers. To do otherwise 
would chill investment and would 
impose large costs on satellite users. In

42 Report No. DS-265 (March 12,1984). The notice 
invited comments on the individual applications 
received by the November 7,1983 filing date, as 
well as on the general processing procedures for the 
group.

48 Hughes, SBS, RCA Americom, and Rainbow 
also argue that replacement authorizations should 
be granted if the satellite has been operated in the 
public interest
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providing this assurance, however, we 
do not wish to stifle innovation or freeze 
technology by rountinely authorizing 
replacement satellites years in advance 
and regardless of their technical 
efficiency. For example, in Comsat 
General Corporation,49 the Commission 
granted AT&T authority to construct 
and launch two replacement satellites 
but deferred a request for a third 
replacement satellite, stating that:
it would be unwise to authorize in 1980 
launch of a satellite which will not be 
required until 1987 and which should be 
functioning through the mid-1990’s. State-of- 
the-art advances could well render the 
satellite obsolete by 1987. Futhermore, we 
cannot predict with any degree of confidence 
whether that satellite will be adequate to 
meet, or, indeed, even necessary to meet, 
AT&T’s service requirements in 1987.50

In addition, granting an orbital position 
indefinitely, as Westerir Union suggests, 
or providing an expectancy that the 
same number of orbital locations will be 
available to operators, may tend to stifle 
technology because there could be less 
incentive to increase efficiency. Doing 
so also could block more efficient 
licensees, including new entrants. Thus, 
the Commission has consistently 
emphasized that all orbital assignments 
are temporary and confer no permanent 
rights of use to the assignee.51

28. With growing demand and rapidly 
changing technology, we do not believe 
it prudent to make long-term licensing 
decisions that would prematurely freeze 
our ability to respond to the challenges 
that will face us in the future.52 In view 
of this, we do not believe that decisions 
regarding replacement satellites should 
be made more than five years in 
advance. This is sufficient time for 
satellite operators to construct systems 
and bring them into service. Therefore, 
we will not consider applications for 
satellites scheduled for launch after 
1990. We will apply these policies to the 
current group of applicants, and will 
authorize only replacement satellites 
that are needed to prevent a disruption 
in service to customers between now. 
and 1990 provided that the replacement 
design meets state-of-the-art technical 
standards. We will address specific 
longer-term aspects of this policy and 
will solicit comment on these issues in a 
forthcoming N otice o f Inquiry. This 
inquiry will also address other matters 
dealing with long-term technical and

49 84 FCC 2d 547 (1981).
60 Id. at 558.
*'1980 Assignment Order, supra note 8; Reduced 

Orbital Spacing, supra note 1.
88 A s  indicated at note 37, applications proposing 

8 - and 9-fold reuse satellite designs were filed 
shortly after a 2-fold reuse standard was adopted 
by the Commission.

regulatory issues. In particular, we will 
look to the second phase report of our 2° 
Advisory Committee as a major impetus 
for such a proceeding.

V. Procedural Matters
29. Some commenters have raised 

questions regarding the procedure 
followed in this action which gave 
parties the opportunity to supplement 
their applications in light of our 
proposed clarification of standards.
NEX again objected to this approach, 
incorporating by reference its Motion to 
Separate Rulemaking and Adjudicatory 
Proceedings and Request for Expedited 
Relief (hereinafter Motion) filed on May 
24,1985.53 NEX has filed an Application 
for Review of the Bureau’s decision 
denying the Motion in which it basically 
reiterates its original arguments. Hughes 
has filed an opposition to NEX’s 
Application for Review.

30. In addition, other parties raise 
issues regarding the validity of requiring 
compliance with proposed rules before 
the rulemaking is finalized 54 and 
question Commission use of allegedly 
strict standards to eliminate 
applications.55 Hughes and Federal 
Express offer support for the 
procedure.56

31. Because NEX raises the same 
issues as other commenters and because 
its motion has been incorporated by 
reference in this action, we will address 
all questions regarding the procedure 
followed herein by ruling on NEX’s 
Application for Review in the context of 
this order.

32. NEX offers several arguments in 
support of its assertion that the Common 
Carrier Bureau was incorrect in denying 
its Motion. Initially, it asserts that the 
Bureau erred in not addressing the 
impropriety of combining a rulemaking 
process with the adjudicatory 
proceeding presented by the pending 
applications. NEX claims that the 
reliance on precedent cited by the 
Bureau is misplaced because the 
situations in those cases involved the

88 This motion was denied by the Common 
Carrier Bureau on June 3,1985, Mimeo No. 4971 
(released June 5,1985).

84 See C o m m e nts o f  E q u atoria l , N TIA , SBS, 
R ain bo w , a n d  C olu m b ia, R ep ly  C o m m en ts  o f  th e  
U .S. Sm all B u sin ess A d m in istra tio n . W e s te rn  U n ion  
a s s e rts  th a t a p p lica n ts  m u st b e  g iv en  the  
opp ortun ity  to  co n fo rm  th eir a p p lica tio n s to  a n y  
fina lly ad o p ted  rules. T h e  U .S . Sm all B usin ess  
A d m in istra tio n  (S B A ) co m m en ts  c ite  a  “ b e lie f ’ th a t  
th e C om m issio n 's a ct io n  v io la te s  th e A d m in istrativ e  
P ro ced u re  A c t  but o ffe rs  no a n a ly s is  o f  this p oint.

88 See C o m m e nts o f  M ob ile C o m m un ication s  
C orp. o f  A m erica .

88 H u ghes s ta te s  th at p arties  sh ou ld  be  given  
further op portu n ity  to  su pp lem en t a p p lica tio n s  if the  
final ru les ch an g e . In re ply  co m m en ts, F ed e ra l 
E x p re s s  criticize s  th e leg al a n a ly sis  offe re d  in  
su p port of  N E X ’s p ro ce d u ra l o b jectio n s.

adoption of a new licensing scheme or 
the establishment of a new service.

33. A second argument is that the 
Bureau failed to address the question of 
whether the applicants’ hearing rights 
were subverted by the adoption of new 
rules to be applied in an ex post facto  
manner in order to dismiss applications. 
Related to this argument is NEX’s 
assertion that applicants may not be 
required to comply with unadopted 
rules.

34. Another argument advanced by 
NEX is that the Bureau conceded that 
the proposed rules do result in a change 
in our licensing policies when, in the 
order denying NEX’s motion, the Bureau 
included a discussion of our authority to 
impose new rules on pending applicants. 
Finally, NEX claims that it never had 
any reason to believe that it would have 
to meet the requirements set forth in the 
N otice and thus, contrary to the 
Bureau’s assertion, it has not had ample 
time to arrange its financing.

35. NEX’s Application for Review is 
opposed by Hughes which states that 
the Application is procedurally defective 
in failing to set forth an adequate basis 
for review 57 and, to the extent that 
NEX’s assertions are considered at all, 
they must be viewed as comments in the 
rulemaking proceeding. Hughes defends 
the lawfulness of the use of a two track 
processing procedure. Because NEX has 
had notice of the proposed rules and an 
opportunity to participate in the 
rulemaking process, its procedural rights 
have not been violated and Hughes 
states that all parties with pending 
applications are subject to any 
intervening changes in the processing 
procedure.

36. Hughes also disputes NEX’s 
assertion that the proposed financial 
standards constitute new rules. 
Applicants were given fair notice of the 
Commission’s intent to apply strict 
processing policies. The requirements in 
the N otice are merely a “translation” of 
general standards into specific rules 
based on the same underlying 
policies.58 Hughes states that probably 
the standards could be classified as an 
interpretative rule, exempt from the 
requirements governing rulemaking.59

37. The substance of these arguments 
was fully addressed by the Common 
Carrier Bureau in its order denying 
NEX’s Motion. A two track processing 
procedure requiring parties to conform

87 See 47 CFR 1.115(b)(2).
88 H u gh es s ta te s  th a t th e  B u reau 's  o rd er  w a s  not  

in co n sis ten t w ith  re sp e c t to  this point b e c a u se  th e se  
a re  n e w  rules definin g old  p olicy . O pp ositio n  a t  10  
n. 13.

89 See A d m in istra tiv e  P ro ced u re  A ct, 5  U .S .C . 553.
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to certain requirements during the 
pendency of a rulemaking has been 
successfully utilized by the Commission 
in previous matters, especially where 
there is a necessity for expeditious 
action on applications.60 As stated by 
Hughes, no procedural rights are 
violated where, as required by the 
Administrative Procedure Act,61 the 
public has notice of the “terms or 
substance” of a proposed rule and is 
given the opportunity to participate in 
the rulemaking by submission of written 
data. NEX and all other parties have 
had this opportunity. NEX has filed 
comments in the rulemaking proceeding 
which have been considered prior to the 
adoption of the final rules to be applied 
to its applications. Thus, it has been 
afforded a full and fair opportunity to be 
heard.62

38. Finally, as stated throughout this 
proceeding, the rule proposed by our 
Notice merely restates and clarifies well 
established policies.63 The test for 
financial qualifications is that 
established by these precedents and 
Appendix B to the 1983 Processing 
Order and has been Commission policy 
since 1972.64 Applicants have always 
been on notice that they must 
demonstrate financial ability to 
construct, launch and operate a satellite 
system based on the standards 
enunciated by these precedents. The 
Commission’s now abandoned 
experiment with conditional licensing 
does not lessen in any manner the 
showing necessary to establish financial 
qualifications. NEX had full notice of 
our requirements and cannot now be 
excused from compliance based on an 
asserted ignorance of our standards.65

“ NAB v. FCC, 740 F.2d 1190 (D.C. Cir. 1984); 
Domestic Communications Satellite Facilities, 22 
FCC 2d 86 (1970), 35 FCC 2d 844 (1972), recon. in 
part, 39 FCC 2d 665 (1972); Geostar Corporation,
FCC 84-319 (released September 7,1984). NEX has 
cited no authority nor given any persuasive analysis 
for its assertion that factual distinctions make these 
precedents inapposite. Moreover, our requirement in 
this proceeding that applicants submit particular 
information in documentation with their 
applications pending completion of the rulemaking 
is only a procedural rule exempt from APA notice 
and comment provisions. As discussed in the text, 
failure to submit this information had no 
substantive effect on the status of any application 
until completion of the rulemaking.

615 U.S.C. 553.
82 See U.S. v. Storer Broadcasting Co., 351 U.S. 192 

(1958).
“ See Domsat II, supra note 8; Domestic Fixed- 

Satellite Service, 35 FCC 2d 844 (1972); and Reduced 
Orbital Spacing, supra note 1. See para. 5, supra.

** Supra note 1.
88 In any event, NEX has never indicated or 

argued that if given more time it would be able to 
bring its application into compliance; rather, it 
merely argues that all pending applications should 
be excused from compliance.
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39. We find that the Common Carrier 
Bureau was correct in denying NEX’s 
Motion. The proposition that the 
Commission should grant domestic 
satellite orbital locations only to 
financially qualified entities with a 
demonstrated need for such locations is 
not unreasonable. This is especially 
evident where grant of experimental 
authorizations to unqualified applicants 
has proven unsuccessful. The fact that 
our actions may be objectionable to 
unqualified parties does not render them 
procedurally defective.

40. In our Notice, pursuant to section 
605(b) of the Regulatory Flexibility Act, 
we certified that our proposed rule 
would not have a significant impact on a 
substantial number of small entities.
This finding is supported by the fact that 
large financial resources are needed by 
an entity in order to construct and 
launch a domestic satellite system.66 
SBA, in Reply Comments, disputes our 
finding. Attached as Appendix D is a 
final Regulatory Flexibility Analysis that 
addresses the issues raised by the SBA.

41. Accordingly, pursuant to sections 
4(i) and 303(r) of the Communications 
Act of 1934, 47 U.S.C. 154(i) and 303(r), it 
is ordered that Part 25 of Chapter I of 
Title 47 of the Code of Federal 
Regulations is amended as set forth in 
Appendix C. Pursuant to § 533(d)(3),67 
we find that good cause exists for 
implementing these rules immediately. 
Pressing international considerations 
raised by the upcoming SpaceWARC, 
beginning August 8,1985, require action 
on the pending applications. In addition, 
both our Notice o f Proposed Rulemaking 
and the Bureau’s order in Licensing o f  
Space Stations in the Domestic Fixed- 
Satellite Service, Mimeo 5026 (released 
June 10,1985), gave notice that we 
contemplated making these rules 
effective immediately.68 Accordingly, the 
effective date of § 25.391 will be the 
adoption date of this order.

42. It is further ordered that the 
Application for Review filed by National 
Exchange, Inc. is denied.

43. It is further ordered that the 
proceedings in CC Docket No. 85-135 
are terminated.
Federal Communications Commission. 
William J. Tricarico,
Secretary.

Appendix A 
Alascom, Inc.

“ See Notice at para. 17.
87 5 U.S.C. 533(d)(3).
“ See Citizens to Save Spencer County v. United 

States Environmental Protection Agency, 600 F.2d 
844, 879-891 (D.C. Cir. 1979); see also Kessler v. 
FCC. 325 F.2d 673, 682 (D.C. Cir. 1963) (effectiveness 
prior to publication in the Federal Register).

American Satellite Company 
American Telephone and Telegraph 

Company
Cablesat General Corporation 
Columbia Communications Corporation 
Comsat General Corporation 
Digital Telesat, Inc.
Equatorial Communication Services 
Federal Express Corporation 
Ford Aerospace Satellite Services 

Corporation
GTE Satellite Corporation
GTE Spacenet Corporation
Hughes Communications Galaxy, Inc.
Martin Marietta Communications Systems, 

Inc.
National Exchange, Inc.
Rainbow Satellite, Inc.
RCA American Communications Inc.
Satellite Business Systems 
Systematics General Corporation 
United States Satellite Systems, Inc.
Thé Western Union Telegraph Company

Appendix B 
Alascom, Inc.
American Satellite Company 
American Telephone and Telegraph 

Company
Cablesat General Corporation 
Cable Television Operators 
CBS, Inc.
Columbia Communications Corporation 
Comsat General Corporation 
N.H. Correia 
Digital Telesat Inc.
Equatorial Communication Services 
Federal Express Corporation 
Federal Trade Commission 
Ford Aerospace Satellite Services 

Corporation
GTE Satellite Corporation 
GTE Spacenet Corporation 
Henry Geiler and Donna Lampert 
Home Box Office
Hughes Communications Galaxy, Inc. 
International Satellite, Inc.
M/A-Com Development Corporation 
Martin Marietta Communications Systems, 

Inc.
Mobile Satellite Corporation 
National Cable Television Association 
National Exchange, Inc.
National Telecommunications and 

Information Administration 
Rainbow Satellite, Inc.
RCA American Communications, Inc. 
Satellite Business Systems 
Satellite Television Industry Association 
Skylink Corporation 
Systematics General Corporation 
United States Satellite Systems, Inc.
The Weather Channel
The Western Union Telegraph Company

PART 25—[AMENDED]
. Part 25 of the Commission’s Rules and 

Regulations (Chapter I of Title 47 of the 
Code of Federal Regulations, Part 25) is 
amended as follows:

1. The authority citation for Part 25 
continues to read as follows:



m
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Authority: Sections 25.101 to 25.531 issued 
under Sec. 4, 4 8  Stat. 1066, a s  amended: 47 
U.S.C. § 54. Interpret or apply Secs. 10 1-10 4 , 
76 Stat. 41 0 -42 7 ; 47 U.S.C. 70 1-74 4 .

2. By revising § 25.202(d) to read as 
follows:

§ 25.202(d) Frequencies, frequency 
tolerance and emission limitation. 
* * * * *

(d) Orbital locations assigned to space 
stations licensed under this part by the 
Commission are subject to change by 
summary order of the Commission on 30 
days notice. An authorization to 
construct and/or to launch a space 
station becomes null and void if the 
construction is not begun or is not 
completed, or if the space station is not 
launched and positioned at its assigned 
orbital location and operations 
commenced in accordance with the 
station authorization, by the respective 
date(s) specified in the authorization. 
Frequencies and orbital location 
assignments are subject to the policies 
and procedures set forth in the Report 
and Order, FCC 83-184, adopted April 
27,1983 in CC Docket No. 81-704, for 
domestic satellite space stations and in 
the Report and Order, adopted July 25, 
1985 in CC Docket No. 84-1299 for 
international space stations, and the 
licensees of such space stations shall 
comply with the requirements set forth 
in that decision.
* * * * *

3. By adding new § 25.391 as follows:

§ 25.391 Qualifications of Domestic 
Satellite Space Station Licensees.

(a) New domestic fixed-satellites shall 
comply with the requirements 
established in Report and Order in CC 
Docket No. 81-704. The requirements for 
radio station applications for new 
domestic fixed-satellites are specified in 
Appendix B to the Commission’s 1983 
Processing Order (93 FCC 2d 1260). 
Applications must also meet the 
requirements in paragraphs (b) through
(e) of this section. The Commission may 
require additional or different 
information in the case of any individual 
application. Applications will be 
unacceptable for filing and will be 
returned to the applicant if they do not 
meet the requirements referred to in this 
paragraph.

(b) Each applicant for a space station 
authorization in the domestic fixed- 
satellite Service must demonstrate, on 
the basis of the documentation 
contained in its application, that it is 
legally, financially, technically, and 
otherwise qualified to proceed 
expeditiously with the construction, 
launch and/or operation of each

proposed space station facility 
immediately upon grant of the requested 
authorization. Financial qualifications 
should be demonstrated in the form 
specified below. Failure to make such a 
showing shall result in the dismissal of 
the application.

(c) Each application for authority to
construct and/or to launch and operate 
a space station in this service shall 
include a detailed statement of 
estimated investment and operating 
costs for the expected lifetime of the 
facility, and shall demonstrate in 
accordance with paragraph (d) of this 
section the applicant's current financial 
ability to meet the: " %

(1) Estimated costs of proposed 
construction and/or launch, and any 
other initial expenses for the space 
station(s); and

(2) Estimated operating expenses for 
one year after launch of the proposed 
space station(s).

(d) Each application for authority to 
construct and/or launch a space station 
shall demonstrate an applicant’s current 
financial ability to meet the costs 
specified in paragraph (c) of this section 
by submitting the following financial 
information verified by affidavit:

(1) A balance sheet current for the 
latest fiscal year and documentation of 
any financial commitments reflected in 
the balance sheet (such as, for example, 
loan agreements and service contracts) 
together with an exhibit demonstrating 
that the applicant has current assets and 
operating income sufficient to satisfy the 
requirements of paragraph(c) of this 
section. If the applicant is owned by 
more than one corporate parent, it must 
submit evidence of a commitment to the 
proposed satellite program by 
management of the corporate parent 
upon whom it is relying for financial 
resources;

(2) If the submissions of paragraph
(d)(1) of this section do not satisfy 
paragraph (c) of this section, the 
applicant shall submit additional 
information as listed below to satisfy 
paragraph (c).

(i) The terms of any fully negotiated 
loan or other form of credit arrangement 
intended to be used to finance the 
proposed construction, acquisition, or 
operation of the requested facilities 
including such information as the 
identity of the creditor (or creditors), the 
amount committed, letters of 
commitment, detailed terms of the 
transaction, including the details of any 
contingencies, and a statement that 
paragraph (e) of this section is complied 
with;

(ii) The terms of any fully negotiated 
sale or placement of any equity or other 
form of ownership interest, including the

sale, or long-term lease for the lifetime 
of the satellite, of proposed satellite 
transponder capacity in the level of 
detail as specified in paragraph (d)(2)(i) 
of this section;

(iii) Any financing arrangements 
contingent on further performance by 
either party, such as marketing of 
satellite capacity or raising additional 
financing, will not satisfy die 
requirements of subsection (c) of this 
section.

(3) Whatever other information or 
details the Commission may require 
with regard to a specific application or 
applicant;
(e) Any loan or other credit arrangement 
providing for a chattel mortgage or 
secured interest in any proposed facility 
must include a provision for a minimum 
of ten (10) days prior written notification 
to the licensee or permittee, and to the 
Commission, before any such equipment 
may be repossessed under default 
provision of the agreement.

(f) An applicant found to be qualified 
pursuant to paragraph (b) of this section 
may be initially assigned up to two 
orbital locations in each pair of 
frequency bands proposed. 
Authorizations to construct ground 
spares are at the applicant’s risk that 
launch authorization will not be granted 
by the Commission.

(g) Each applicant found to be 
qualified pursuant to paragraph (b) may 
be assigned no more than one additional 
orbital location beyond its current 
authorizations in each frequency band 
in which it is authorized to operate, 
provided that its in-orbit satellites are 
essentially filled and that it has no more 
than two unused orbital locations for 
previously authorized but unlaunched 
satellites in that band.

(h) In the event that one or more 
applications satisfying the requirements 
of this section are ready for grant, any 
orbital location occupied by a satellite 
that is not essentially filled may be 
canceled and colocation of in-orbit 
satellites may be required. The 
Commission will take this action if, in so 
doing, it would allow the grant of 
pending applications which satisfy the 
requirements of this section. If a 
cancellation is made, the licensee will 
be afforded a period of 30 days to notify 
the Commission which of its assigned 
locations should be canceled.

(1) N eed fo r  and O bjective o f Rules. 
The rules adopted herein restate and 
clarify existing Commission policy 
regarding qualifications .of applicants for 
space station authorizations in the 
domestic fixed-satellite service, and the 
assignment of orbital locations to such 
stations. The policies underlying these
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rules have been in effect for many years 
and applicants have had ample notice of 
them. However, the Commission, in an 
abundance of caution, sought to ensure 
that all applicants requesting satellite 
authorizations clearly understood these 
standards. This action was taken so that 
the Commission could promptly grant 
the applications of those entities who 
are able to provide service to the public 
expeditiously.

(2) Issues R aised in Response to 
Certification. Pursuant to section 605(b) 
of the Regulatory Flexibility Act, 5 
U.S.C. 605(b), the Commission certified 
that the proposed rules would not have 
a significant effect on a substantial 
number of small entities. We based this 
finding on the relatively small number of 
companies who operate domestic 
satellites in the geostationary satellite 
orbit and on the observation that a 
compaqy who has financed a satellite 
system costing several hundred million 
dollars requiring an annual revenue 
stream of several tens of millions of 
dollars is unlikely to qualify as a small 
business. Moreover, it has been our 
traditional policy to require applicants 
to have a demonstrated financial ability 
to implement their satellite proposals 
thus entailing access to significant 
resources not available to small entities.

The U.S. Small Business 
Administration has objected to our 
certification, stating that our proposed 
rules would eliminate the type of 
financing which might be used by small 
businesses. The SBA also states that the 
use of a lottery to award satellite 
authorizations should have been 
considered.

As stated throughout these 
proceedings, the rules proposed and 
adopted herein are merely a clarification 
of prior policies which have been used 
to fulfill our statutory responsibility to 
assure that satellite licensees are 
financially qualified. The fact that small 
businesses may be precluded from 
launching satellites is due to their 
inability to raise the necessary two to 
three hundred million dollars necessary 
to finance a system. Their lack of 
financial ability does not render our 
certification invalid on the basis that 
such entities have not been able to 
satisfy our financial qualification.

(3) Alternatives Considered. In 
authorizing a prior group of satellite 
applicants, we attempted to provide 
underfinanced companies with an 
opportunity to demonstrate their ability 
to construct, launch and operate satellite 
systems in essentially the same way as 
is now being advocated by the Small 
Business Administration. That attempt

was unsuccessful and a repetition of 
that experiment today would only delay 
provision of service to the public. Other 
alternatives, including the use of 
lotteries, were discussed and considered 
in the Notice of Proposed Rulemaking 
initiating this action where it was 
determined that only the use of strictly 
applied qualifications standards would 
be feasible. Notice at 3-9. Other 
alternatives available to small 
businesses seeking to enter the domestic 
satellite market include lease or 
purchase of transponders to establish an 
initial traffic base and joint ventures 
with other companies to pool resources. 
[FR Doc. 85-21131 Filed 9-4-85; 8:45 am] 
BILLING CODE 6712-01-M

47 CFR Part 97

Modification of Footnote US275 to the 
Table of Frequency Allocations; 
Correction

AGENCY: Federal Communications 
Commission.
ACTION: Final rule; Correction.

SUMMARY: This document corrects 
typographical errors in the Final Rule 
Action in this proceeding concerning 
Amateur use of a certain MHz band in 
Southern New Mexico (published on 
August 20,1985, 50 FR 33543).
FOR FURTHER INFORMATION CONTACT:

Mr. Fred Thomas, Office of Science and 
Technology, 1919 M Street NW., Room 
7310, Washington, D.C. 20554, Tel: (202) 
653-8162.
SUPPLEMENTARY INFORMATION:

Erratum
In the matter of amendment of parts 2 and 

97 of the Commission’s rules to prohibit 
amateur use of the 902-928 MHz band at 
White Sands Missile Range in Southern New 
Mexico.

Released: August 27,1985.

The Order in the above-entitled 
proceeding, FCC 85-444, released 
August 15,1985 is corrected as follows:
§ 97.7 [Corrected]

In the appendix, on page 33544, 
throughout the modifications to § 97.7, 
limitation designator “12” is corrected to 
read "14” and limitation designator “13” 
is corrected to read “15”.
Federal Communications Commission. 
William J. Tricarico,
Secretary.
[FR Doc. 85-21132 Filed 9-4-85; 8:45 am] 
BILUNG CODE 6712-01-M

GENERAL SERVICES 
ADMINISTRATION

48 CFR Parts 501,502,504,505, 506, 
507,509,510,514,515,525,536, and 
549

[APD 2800.12 Chge 16]

General Services Administration 
Acquisition Regulation; Miscellaneous 
Revisions

a g e n c y : Office of Acquisition Policy, 
GSA.
ACTION: Final rule.

Su m m a r y : The General Services 
Administration Acquisition Regulation 
(GSAR) Chapter 5 is amended to 
renumber certain sections to conform to 
the Federal Acquisition Regulation 
(FAR) numbering system, to redesignate 
certain sections to alter the placement of 
material within the regulation, and to 
make miscellaneous other changes for 
clarity. The changes are being made as a 
result of the Office of Management and 
Budget (OMB) review of GSA’s final rule 
implementing the Competition in 
Contracting Act of 1984 (CICA). The 
intended effect is to update and 
maintain the regulation for the benefit of 
GSA contracting activities.
EFFECTIVE DATE: August 16,1985.
FOR FURTHER INFORMATION CONTACT:

Ida Ustad, Office of GSA Acquisition 
Policy and Regulations (VP), (202) 523- 
4754.
SUPPLEMENTARY INFORMATION: Before 
the final rule was issued on February 20, 
1985, revising the GSAR to implement 
the CICA, it was submitted to the Office 
of Management and Budget (OMB) for 
review under Executive Order 12291. 
OMB cleared the regulation for issuance 
in order to provide for timely 
implementation of the statute on April 1, 
1985. However, GSA did agree to make 
certain changes requested by OMB at a 
later date. This final rule makes the 
requested changes.

On December 5,1984, the General 
Services Administration published in 
the Federal Register (49 FR 47516) its 
proposed change to the GSAR 
implementing the CICA. All comments 
received in response to the notice were 
reviewed, reconciled, and incorporated, 
when applicable into the final rule.

The General Services Administration 
certifies that this document will not 
have a significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et. seq.). Therefore, no




