Case 2:24-cv-02480-SHL-tmp  Document 72  Filed 07/18/25 Page 1 of 13
PagelD 4126

INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

HYDRAFACIAL LLC,
Plaintiff,
V. Civil Action No.: 2:24-cv-02480-SHL-TMP
AESTHETIC MANAGEMENT
PARTNERS, LLC., and AESTHETIC
MANAGEMENT PARTNERS, INC.,

Defendants.
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JOINT PLANNING REPORT AND PROPOSED SCHEDULE
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Pursuant to Local Rule 16.1, a scheduling conference was held on July 25, 2025. Present

were

(“HydraFacia”) and

, counsel for Plaintiff Hydrafacial LLC f/k/a Edge Systems LLC

, counsel for Defendants Aesthetic Management Partners,

LL C and Aesthetic Management Partners, Inc. (the Defendantsreferred to collectively as“* AMP”).

Prior to the scheduling conference, on July 15, 2025, the parties met and conferred in compliance

with Federal Rule of Civil Procedure 26(f), Local Rule 26.1(e), and Local Patent Rule 2.1(b). The

following dates are established as the final deadlinesfor:

INITIAL DISCLOSURES pursuant to Fed. R. Civ. P. 26(a)(1): August 4, 2025.

PATENT RELATED DISCLOSURESAND EVENTS

Reference Description Proposed Date
LPR 2.1(b) Planning Meeting July 15, 2025
LPR3.1-3.2 Initial Infringement Contentions July 14, 2025
LPR 2.1(c) Joint Planning Report and Proposed Schedule July 18, 2025
ECF No. 68 Patent Scheduling Conference July 25, 2025
LPR 3.3-34 Initial Non-Infringement Contentions August 25, 2025
LPR 3.5-3.6 Invalidity and Unenforceability Contentions September 22, 2025
LPR 4.1(a) Preliminary ldentification of Clam Terms for | September 26, 2025

Construction
LPR 3.7 Validity and Enforceability Contentions October 13, 2025
LPR 4.1(c) Final Identification of Claim Termsto be Construed | October 17, 2025

LPR 4.2(a)-(b)

Preliminary Claim Constructions and Supporting
Materials

October 30, 2025

LPR 4.3(a) Initial Expert Claim Construction Reports November 13, 2025

LPR 4.3(b) Rebuttal Expert Claim Construction Reports November 26, 2025

LPR 4.3(c) Completion of Expert Claim Construction Discovery | December 11, 2025

LPR 4.2(c) Final Claim Construction Disclosure December 18, 2025

LPR 4.4(a) Opening Claim Construction Briefs January 6, 2026

LPR 4.4(b) Responsive Claim Construction Briefs February 4, 2026

LPR 4.5 Joint Claim Construction and Prehearing Statement | February 11, 2026

LPR 4.6 Claim Construction Hearing Set by Court (within
30 days of responsive
clam  construction
briefs)

Court’s Claim Construction Ruling (“CCR”") No deadline
LPR 4.8 Production of Written Advice of Counsel Within 14 days of

CCR
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LPR 3.8(a) Final Infringement Contentions Within 14 days after
CCR

LPR 3.8(b) Final Non-infringement, Invalidity, and | Within 30 days after

Unenforceability Contentions CCR

LPR 3.8(c) Final Validity and Enforceability Contentions Within 45 days after
CCR

LPR 4.7 Status Conference Within 30 days after
CCR

LPR 4.7 Close of Fact Discovery 90 days after CCR

LPR 5.1(b) Initial Expert Witness Disclosures (for party bearing | Within 30 days after

the burden of proof) the close of fact

discovery

LPR 5.1(c) Rebuttal Expert Witness Disclosures Within 30 days after
initial expert witness
disclosures

LPR 5.2 Completion of Expert Discovery Within 40 days after
rebuttal expert
witness disclosures

LPR 6.1 Filing of Dispositive Motions Within 21 days after
the end of expert
discovery

LPR 6.2 Trid Within 120 days after
deadline for filing
dispositive motions

Agreed Departuresfrom the Local Patent Rules:

The Parties have agreed to key the date for the production of written advice of counsel on
the Court’s claim construction ruling instead of the deadline for the close of fact discovery. The
parties have also agreed to minor modification of dates to account for federal holidays, as well as
extending the fact discovery deadline to 90, rather than 30, days after the claim construction ruling
to ensure that the parties are not expending resources regarding any claim terms the parties may
propose for construction. The parties have agreed the deadline for Final Non-infringement and
Invalidity Contentions should be extended such that it follows after the deadline for Final
Infringement Contentions. The Parties have also extended the Initial Expert Witness Disclosures

deadline to 30 days following the close of fact discovery instead of within 60 days of the Court’s
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claim construction ruling. The Parties have aso extended the deadline for filing dispositive

motions by one week to accommodate expert discovery and the requirements of filing dispositive

motions under LR 56.1.

MOTIONS

MOTIONSTO JOIN PARTIES: September 23, 2025

MOTION TO AMEND PLEADINGS: September 23, 2025

MOTION TO DISMISS: June 23, 2025

The parties anticipate filing and/or have already filed the following additional motions:

Preliminary Injunction / Other

On June 13, 2025, HydraFacial filed its Motion for Preliminary Injunction. D.I. 43.
AMP filed its Response in Opposition on July 11, 2025. D.l. 69. A preliminary
injunction hearing will take place at 2 PM Central on July 25, 2025. D.|. 68.

Motion to Dismiss

On June 23, 2025, AMP filed a Partial Motion to Dismiss under Rule 12(b)(6),
seeking the dismissal of portions of HydraFacial’s claims pertaining to indirect
infringement, willful infringement, and damages. D.l. 59. HydraFacia has until
July 28, 2025 to respond, after which AMP will have 14 daysto file areply.

Motion to Say

The PTAB has ingtituted AMP's inter partes review (“IPR”) of the ‘287 patent.
AMP and athird party (Eunsung) have each already filed IPR petitions against the
‘052 patent and * 477 patent aswell. The Director has denied HydraFacial’ s request
that Eunsung’'s IPR petitions as to the ‘052 and ‘477 patents be discretionarily
denied. The PTAB is due to issue an institution decision on Eunsung’s IPR as to
the *052 patent by August 13, 2025 and on Eunsing’s IPR as to the ‘447 patent by
August 27, 2025. AMP anticipates it likely will move to stay the district court
proceedings until these IPRs have concluded.

EARLY MOTION FOR SUMMARY JUDGMENT OR PARTIAL SUMMARY
ADJUDICATION: At this time, the parties do not anticipate any early motions for
summary judgment or partial summary adjudication prior to the deadline for filing
dispositive motions. The parties will update the Court if, in the course of discovery, it
appears that early summary judgment motions may be appropriate.
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NATURE OF DISPUTE:

a

Description of the Field of the Claimed Invention: Plaintiff contends that the
Asserted Patents are directed to (1) hydrodermabrasion devices, and (2) tipsfor use
in a hydrodermabrasion treatment.

Claims Asserted: HydraFacial accused AMP of infringing claims 1-8 and 11-16 of
the U.S. Patent No. 9,550,052 (the “’ 052 Patent”); claims 1, 2, 4, 6-10, 12-15, 17,
and 18 of U.S. Patent No. 10,357,641 (the “’ 641 Patent”); claims 1-5 and 7-11 of
U.S. Patent No. 10,357,642 (the “’642 Patent”); claims 1-20 of U.S. Patent No.
11,446,477 (the “’ 477 Patent”); and claims 11, 12, 14, 16-20, and 22-25 of U.S.
Patent No. 11,865,287 (the “’ 287 Patent”) (these claims collectively referred to
herein as the “ Asserted Claims’ of the Asserted Patents).

Number of Claims to be Construed: At this time, the Parties anticipate requesting
that the Court construe no more than 10 claim terms. The parties reserve the right
to confer and/or seek Court approval to increase the number of claim terms for
construction if necessary.

Description of the Allegedly Infringing Product:

Paintiff's Statement: The AquaFirme System (including the AquaFirme,
AquaFirmeXsS, and any other systems for the performance of a hydrodermabrasion
system made, used, offered for sale, sold, and/or imported into the United States by
AMP), and EVO large tips and small tips (including any other tips used in a
hydrodermabrasion treatment that are made, used, offered for sale, sold, and/or
imported into the United States by AMP).

Defendants Statement: The Asserted Claims are narrow in scope and the
AquaFirme System and EV O tips (and any other accused product) do not infringe.
Further, the AgquaFirme System and EV O tips (and any other accused product) have
multiple uses which are not asserted to infringe the Asserted Patents.

Description of Any Potentially Non-Infringing Alternative Designs:

i. Plaintiff’s Position: Plaintiff contends that there are no acceptable or
available non-infringing alternative designs.

ii. Defendants Position: As stated above in d., the claims of the Asserted
Patents are narrow in scope and there are numerous available and acceptable
known alternatives to the inventions claimed. Further, as noted above, the
Asserted Patents disclose prior art, which are aso non-infringing
alternatives to those narrowly claimed in the Asserted Patents.

Stipulation of Non-infringement: The parties HAVE NOT dtipulated that the
above-described designs do not infringe the Asserted Patents.
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COMPLETING ALL FACT DISCOVERY:: Within 90 days of the Court’s Claim Construction
Order.

WRITTEN DISCOVERY: All written discovery requests must be served sufficiently in
advance of the fact discovery deadline such that responses may be closed by the fact
discovery deadline. All written discovery responses must be served by the close of fact
discovery.

FACT DEPOSITIONS: By the close of fact discovery.

The parties do not anticipate needing to propound interrogatories or take depositions in
excess of the number provided by Federal Rules of Civil Procedure 30 and 33.

DISCOVERY PLAN: The parties HAVE NOT agreed to an electronic discovery plan,
but are exchanging drafts of a Stipulated ESI Order, which they expect to submit to the
Court. The parties agree that the default standard for e-discovery set forth in Local Rule
26.1(e) applies so long as the parties are continuing to negotiate and/or await entry of a
Stipulated ESI Order. If the parties do not agree to a Stipulated ESI Order by August 15,
2025, each of the provisions of Loca Rule 26.1(e) applies, unless a party seeks
modification by the Court.

TOPICS OF DISCOVERY: The parties anticipate discovery on the following topics:
inventorship, patent ownership, infringement/non-infringement, validity/invalidity, public
use and disclosure, marking (or lack thereof), HydraFacia’s awareness of the accused
products, claim construction, willfulness, patent misuse, non-infringing alternatives, and
damages.

EXPERT WITNESS DISCLOSURES PURSUANT TO FED. R. CIV. P. 26(a)(2):
CLAIM CONSTRUCTION REPORTS

Initial Expert Claim Construction Report: November 13, 2025
Rebuttal Expert Claim Construction Report: November 26, 2025

DISCLOSURE OF PARTY WITH BURDEN OF PROOFASTO THE DISCLOSED
MATTER'SRULE 26(a)(2) EXPERT INFORMATION:
Initial Expert Witness Disclosures: 30 days after the close of fact discovery

DISCLOSURE OF OPPOSING PARTY'S RULE 26(a)(2) EXPERT
INFORMATION:

Rebuttal Expert Witness Disclosures. 30 days after the Initial Expert Witness
Disclosures
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EXPERT WITNESS DEPOSITIONS:

All expert depositions regarding expert claim construction under LPR 4.3(c) must
be completed on or before December 11, 2025.

Regarding expert discovery under LPR 5.2, all expert depositions must be
completed within 40 days after service of the Rebuttal Expert Witness Disclosures,

with each party making the expert(s) responsible for their witness disclosures
reasonably available for their deposition.

MOTIONSTO EXCLUDE EXPERTSUNDER FRE 702/DAUBERT MOTIONS: Within 21
days following the close of expert discovery.

SUPPLEMENTATION UNDER FED. R. CIV. P. 26(e)(2): In accordance with Fed. R. Civ. P.
26(a)(3) and 26(e)(2), at least 30 days before trial.

FILING DISPOSITIVE MOTIONS: Within 21 days following the close of expert discovery.
PROTECTIVE ORDER:

The parties HAVE NOT agreed to the form Patent Case Protective Order set forth in
Appendix A to the Local Patent Rules.

The parties DO plan to submit an alternative proposed protective order for adoption by the
Court.

The parties are not aware of any confidentiality concerns of which the Court should be
aware.

CLAIM CONSTRUCTION HEARING: The parties propose the following format for the Claim
Construction Hearing:

a Order of Presentation:
I Plaintiff’ s Technology Presentation (no more than 15 minutes, assuming the
main presentation has aready been provided at the Patent Scheduling

Conference)

ii. Defendants’ Technology Presentation (no more than 15 minutes, based on
the same assumption)

iii. Plaintiff’s Opening

V. Defendants' Opening
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V. Party proposing disputed term #1 for construction
Vi. Party responding to party proposing disputed term #1 for construction
Vii. Party proposing disputed term #n for construction
viii. Party responding to party proposing disputed term #n for construction
IX. Proceeding in sequence through the number of disputed terms.
X. Paintiff's Closing
Xi. Defendants Closing
b. Anticipated number of witnesses: At thistime, the parties do not anticipate a need

for live testimony, including expert testimony, given the technology at issue.

C. Anticipated L ength of Hearing: Subject to the number of disputed terms, the parties
presently expect atwo (2) hour hearing.

ELECTRONIC EXCHANGE: The parties HAVE consented, pursuant to Fed. R. Civ. P.
5(b)(2)(E), to the electronic exchange of pleadings, notices, discovery, and other mandated
disclosures not otherwise served electronically viathe Court’s Electronic Case Filing system
OTHER RELEVANT MATTERS:

Asrequired by Local Rule 26.1(e), the parties have conferred asto whether they will seek
discovery of electronically stored information (“e-discovery”). The parties are working together
to prepare ajoint e-discovery order to present to the Court for approval.

Pursuant to agreement of the parties, if privileged or protected information isinadvertently
produced, the producing party may, by timely notice, assert the privilege or protection and obtain
the return of the materials without waiver.

No depositions may be scheduled to occur after the discovery deadline. All motions,
discovery requests, or other filings that require a response must be filed sufficiently in advance of

the discovery deadline to enable the opposing party to respond by the time permitted by the Rules

prior to that date.
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Prior to filing any Daubert motion or motion to compel discovery, [Plaintiff’s proposal:
the moving Party may first ...; Defendants proposal: the Parties must first ...]* move for a
telephonic conference with the Court to discuss, outline, and narrow the Daubert- and/or
discovery-related issues before filing formal motions. When the Parties move for a telephonic
conference concerning Daubert and/or discovery issues, they must set out any relevant deadlines
and provide at least two, mutually agreed on dates and times the telephonic conference may take

place.

L Plaintiff proposes that this provision for atwo-step discovery dispute process be made optional,
rather than mandatory for every dispute of any nature at any time. Thereisno such provisionin
the Scheduling Order templates for any other type of case, even complex-track cases, in the
Court’s Local Rules. Itsoriginisuncertain and has been a subject of discussion among local
practitioners for some time, eventually resulting in communication from Judge McCallathat the
provision should be removed from the template because, and a subsequent ruling in a particul ar
case that, the approach is not being required. See Order Denying Motion to Strike, Undercover,
Inc., et al. v. Rough Country, LLC, No. 1:24-cv-1093-JPM-jay (W.D. Tenn. April 22, 2025),
ECF. No. 88) (McCalla, J.). While many lawyers have seen cases where pre-motion conferences
were successful, the converse is equally true. It sometimesisimportant to have a discovery
dispute resolved as quickly as possible; often a dispute is complex enough to require briefing;
and unfortunately, the two-step sequence can enable efforts to delay. There is nothing so
inherently unique about discovery disputes in patent cases that an approach different from every
other type of case should be mandated in a patent case regardless of circumstances. Some of the
same factors can present in Daubert motions. Defendants' position, conversely isthat, at least
for motions to compel, this procedure conserves the parties' and the Court’ s resources by
bringing discovery disputes to the Court’ s attention quickly and avoids the need for protracted
briefing and the delays involved in awaiting a response and oftentimes requests for replies and
surreplies. Defendants understand that this District’s Local Patent Rules (and the exemplar
patent scheduling order) were modeled after patent rules and practices in other districts that were
well-regarded. For example, EDTX Chief Judge Mazzant’ s standard scheduling order states “If
the parties are unabl e to resolve the [discovery] dispute without court intervention, the parties
must then call the Court’ s chambers to schedul e a tel ephonic conference regarding the subject
matter of the dispute prior to filing any motion to compel. After reviewing the dispute, the Court
will resolve the dispute, order the parties to file an appropriate motion, or direct the parties to call
the discovery hotline.” Undersigned counsel for AMP, Michael N. Rader, has recent positive
experience with Judge Mazzant’ s procedure in saving the litigants considerable time and getting
discovery disputes resolved much faster — not slower as suggested by Plaintiff in this footnote —
than written motion practice. Defendants acknowledge that this practice may not be applicable
to Daubert motions, which are rarely agreed-upon and are treated similarly to dispositive
motionsin this District.
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Motionsto compel discovery areto befiled and served by the discovery deadline or within
30 days of the default or the service of the response, answer, or objection that is the subject of the
motion, if the default occurs within 30 days of the discovery deadline, unless the time for filing of
such motion is extended for good cause shown, or the objection to the default, response, answer,
or objection iswaived.

This case is set for ajury trial. The pretrial order deadline, pretrial conference date, and
trial date will be set by separate Order. The parties anticipate the trial will last approximately 5
days.

The parties are ordered to engage in ADR before the close of discovery. Within 7 days of
completion of ADR, the parties shall file a notice confirming that the ADR was conducted and
indicating whether it was successful or unsuccessful, without disclosing the parties’ respective
positions at the ADR. The parties have previously mediated their dispute and are already working
with a private mediator so they do not need areferral to a mediator or magistrate judge to conduct
further ADR proceedings.

Pursuant to Local Rule 7.2(a)(1)(A), al motions, except motions pursuant to Fed. R. Civ.
P. 12, 56, 59, and 60, shall be accompanied by a proposed order in aword processing format sent
to the ECF mailbox of the presiding judge.

Pursuant to Local Rule 7.2(a)(1)(B), the parties are required to consult prior to filing any
motion (except motions filed pursuant to Fed. R. Civ. P. 12, 56, 59, and 60).

The opposing party must file a response to any opposed motion. Pursuant to Local Rule
7.2(8)(2), aparty’ sfailure to respond timely to any motion, other than one requesting dismissal of

aclaim or action, may be deemed good grounds for granting the motion.

-10-
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Neither party may file an additional reply to any motion, other than a motion filed pursuant
to Fed. R. Civ. P. 12(b) or 56. As provided by Local Rule 7.2(c), if aparty believesthat areply is
necessary, it shal file a motion for leave to file a reply accompanied by a memorandum setting
forth the reasons for which areply is required within seven days of service of the response.

Pursuant to Local Rules 12.1(c) and 56.1(c), a party moving for summary judgment or to
dismiss may file areply within 14 days after being served with the response in opposition to the
motion.

The parties do not consent to trial before the Magistrate Judge.

Counsel have met and conferred and have made good faith efforts to discuss, in person
and/or by telephone, each of the topics listed in Attachment A to the Patent Local Rules, and will
be prepared to address these topics at the Case Management Conference (“CMC”).

This order has been entered after consultation with the parties. Absent good cause shown,

the deadlines set by this order will not be modified or extended.

Respectfully submitted,

Dated: July 18,2025 MORGAN, LEWIS & BOCKIUSLLP
By : /d/ Benjamin J. Everton
Of Counsel Benjamin J. Everton
Ali S. Razai (Pro Hac Vice) Mark Vorder-Bruegge, Jr. (TN BPR No.
Benjamin J. Everton (Pro Hac Vice) 6389) .
Christian D. Boettcher (Pro Hac Vice) Matthew W. Lubozynski (TN BPR No.
Juliana H. Kirby (Pro Hac Vice) 33163) .
MORGAN, LEWIS& BOCKIUSLLP Emma Mansburg Weintraub (TN BPR

600 Anton Blvd., Suite 1800
Costa Mesa, CA 92626

Tel: (714) 830-0600

Fax: (714) 830-0700

-11-
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Ali.Razai @morganlewis.com
Ben.Everton@morganlewis.com
Christian.Boettcher@morganlewis.com
Juliana.Kirby @morganlewis.com

Dated: July 18, 2025
Of Counsel

Michael N. Rader (pro hac vice)
Meaghan Luster (pro hac vice)
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No. 42326)

WYATT, TARRANT & COMBS, LLP
6070 Poplar Ave., Suite 300

Memphis, TN 38119

(901) 537-1069

mvb@wyattfirm.com

mlubozynski @wyattfirm.com

emwei ntraub@wyattfirm.com

Attorneys for Plaintiff Hydrafacial, LLC

By: /s/ Nicole Berkowitz Riccio (with consent)

WOLF, GREENFIELD & SACKS, P.C.

605 Third Avenue, 25" Floor
New York, NY 10158
212.697.7890 Phone
617.646.8646 Fax

mrader @wolfgreenfield.com
mluster@wolfgreenfield.com

Nicole Berkowitz Riccio

Nicole Berkowitz Riccio (TN Bar
#35046)

BAKER, DONELSON, BEARMAN,
CALDWELL & BERKOWITZ, PC
165 Madison Ave., Suite 2000
Memphis, TN 38103

Tel: 901-577-8166

Fax: 901-577-0866
nriccio@bakerdonel son.com

Attorneys for Aesthetic Management
Partners, LLC and Aesthetic Management
Partners, Inc.

-12-
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CERTIFICATE OF SERVICE

I hereby certify that on July 18, 2025, a true and correct copy of the within document,

JOINT PLANNING REPORT AND PROPOSED SCHEDULE, was served on the following

counsel of record at the addresses in the manner indicated:

VIA ECF:

Nicole Berkowitz Riccio

Shawn D. Sentilles

BAKER, DONELSON, BEARMAN,
CALDWELL & BERKOWITZ, PC

165 Madison Ave., Suite 2000

Memphis, TN 38103

Tel: 901-577-8166

Fax: 901-577-0866
nriccio@bakerdonelson.com

Dated: July 18, 2025

Michael N. Rader (pro hac vice)
Meaghan Luster (pro hac vice)
Tonia A. Sayour (pro hac vice)
WOLF, GREENFIELD & SACKS, P.C.
605 Third Avenue, 25" Floor
New York, NY 1058

Tel: 212-697-7890

Fax: 617-646-8646
mrader@wolfgreenfield.com
mluster@wolfgreenfield.com
tsayour@wolfgreenfield.com

Vanessa Green
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