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The meaning of the claim language that Patent Owner (“PO”) contends was
inconsistently argued in this [IPR—*“the manifold is configured to control a flow of
treatment material”—has never been in dispute. Notably, despite basing its
request for this briefing on an argument made in Petitioner’s opposition to PO’s
preliminary injunction motion in July 2025 (EX2175, 10), PO never identified this
claim language for construction—not in its preliminary identification of claim
terms in September 2025 (EX1043), nor in its final identification of claim terms in
October 2025 (EX1044), nor in its final claim construction disclosure in December
2025 (EX1040), nor in its Markman brief in January 2026 (EX1039). Petitioner
likewise never identified it. EX1038, EX1041, EX1042, EX1047.

In an earlier IPR, the Acting Director identified the patent challenged herein
as subject to “material error” by the Examiner during prosecution. Eunsung
Global Corp. v. HydraFacial LLC, IPR2025-00445, Paper 14, 2-3 (July 10, 2025).
Having settled that IPR to avoid a trial, PO now tries to manufacture an
inconsistency where none exists in a last-minute attempt to avoid a trial over the
same prior art about which the Examiner materially erred.

Like all claim language that is not subject to claim construction, the
language in question of course must still be applied (whether to an accused product
or to a prior art reference). Petitioner’s application of the claim language is the

same in the district court and in the Petition herein.



In opposition to PO’s preliminary injunction motion, Petitioner simply
explained that the tubes PO and its expert identified as the accused “manifold”
(green box below) (EX1045 at 6; EX1046 at 33) are “always open, and thus cannot
control flow” as required by the claim limitation in question. EX2175 at 10.
Rather, those tubes are connected to separate and independent upstream
components containing valves (blue box below) that control flow of fluid before it

can even enter the tubes comprising the manifold. Id.

EX2176 at 5-7. The valves are thus not part of the manifold but instead are located
elsewhere in the console—all as contemplated by the 052 patent in an alternative
embodiment. EX1001, 9:4-8, 18:27-34. In this way, the accused “manifold” is
itself incapable of “controlling a flow of treatment material.”

The Wunsch (EX1020) manifold works differently from the accused
products and plainly meets the claim language. As the Petition explained, in
Wunsch the “manifold selector 17” includes tubes through which fluid flows, in a

configuration very different from the AMP product accused of infringement.
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Wunsch’s manifold selector 17 includes valve elements that press against the
flexible tubes of the manifold, so that the manifold tubes themselves are closed
(“pinched off to prevent fluid flow”), controlling fluid flow, exactly as required by
the claim language. Petition, 69-78; EX1020, 6:13-26, 7:18-56. Figs. 3-4 (copied-
in-part below) show how manifold selector 17 includes tubes 32, 37 and valve 40’s

element 41 that can press against the tubes, so the manifold itself controls fluid

flow. Id.; see also id., 5:4-10.

Partial Fig. 3 2

As can be appreciated, not only did Petitioner never take inconsistent claim
construction positions; Petitioner also applied the phrase “the manifold is
configured to control a flow of treatment material” consistently in both forums.

Presumably aware of the weakness of its position on the Wunsch grounds
(1D-1F), PO briefed and mischaracterized the Palmer grounds (1A-1C) without
authorization. EX3002. That argument should thus be stricken. In any event, the
Acting Director already rejected it in the earlier-settled IPR on the 052 patent.

[PR2025-00445, Paper 8, 19-21; Paper 14.
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